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ABSTRACT 

This thesis examines how democratically described new and revolutionary ideas came to 
be elucidated in the resource and environmental management framework provided within 
the Resource Management Act, 1991, and considers how they are given effect in current 
planning practice. The research focuses on consultation which seeks to resolve 
environmental disputes not only to achieve sustainable environment outcomes in an 
ecological sense, but also to give greater expression to democratic principles. 

This research undertaking is in response to a continually reiterated need to evaluate the 
effectiveness of planning practice in achieving its aims, together with a necessity to then 
take appropriate responses to the results of the evaluation, for instance as found within the 
Resource Management Law Reform reports of the 1980's, in planning publications, as well 
as in the Resource Management Act, 1991 , itself. 

This thesis identifies the principles and objectives intended and anticipated to be realized 
through public participatory planning and environmental dispute resolution processes. It 
provides a theoretical framework for consideration of consultation and environmental 
dispute resolution processes, as it explores theory informing the characteristics of 
environmental disputes, and also the different types of consultation process able to be 
utilized for dispute resolution. 

The efficacy of resource and environmental management in achieving the principles 
underpinning, and objectives of, public participation in EDR processes is evaluated by 
consideration of participant perspectives of consultation processes. This research identifies 
and analyzes the benefits and strengths, problems and limitations experienced by 
participants in a variety of EDR processes that were employed to resolve a particular 
dispute - the 'Fitzherbert Avenue - cross river transportation dispute' - in Palmerston North, 
as a case study. 

An analysis between expectations and experience is extrapolated into an indicator of 
whether these EDR processes are achieving the RMA's intentions, in terms of the 
principles and objectives which necessitate public consultation. This research also provides 
some explanation for the experiences of participants, thereby indicating how and why the 
underlying principles and objectives are or are not being met. 

The research conclusions address the question, 'how well were the principles and 
objectives of consultation, within the context of the RMA, given effect or realised in 
practice?'. In drawing conclusions this thesis explores the uniqueness of a case study, but 
also identifies RMA implementation issues of more general relevance and interest. 

Analysis of generic RMA implementation issues describes consistent themes that indicate 
more needs to be done to effectively achieve the objectives of the RMA, as there are 
concerns about the abilities of planning practice and those responsible for implementing 
the Act to realise all its intentions. Concerns of relevance to consultation processes are 
discussed and suggestions for improving practical implementation of the RMA are made. 
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SECTION I 

INTRODUCTION 

RESEARCH PROBLEM 

AND METHODOLOGY 



CHAPTER 1 INTRODUCTION 

1.1 RESEARCH PROBLEM 

Russell Marshall (1984) as Minister for the Environment noted that the new resource and 

environmental policies of the 1984 Labour Government were "forged in the great 

amphitheatre of democratic politics, rather than in the bureaucracy ... While these 'new' 

ideas may be quite rational; they were also revolutionary in terms of what was accepted 

and promoted before then" (in Salmon, 1985, p3, my ellipsis, ME henceforth). 

This thesis aims to examine some of these democratically described new and revolutionary 

ideas, by considering how they came to be elucidated in the resource and environmental 

management framework provided in legislation, principally within the Resource 

Management Act, 1991, and thence to consider how they are given effect in current 

planning practice. The research focuses on consultation which seeks to resolve 

environmental disputes, not only to achieve 'sustainable' environment outcomes in an 

ecological sense but also, to give greater expression to democratic principles. This thesis 

identifies the principles and objectives intended and anticipated to be realized through 

public participatory planning and environmental dispute resolution (EDR henceforth) 

processes, and considers their practical expression by examining the EDR processes as 

undertaken to determine a management response to a specific problem, as a case study . 

This research undertaking is in response to a continually reiterated need to monitor the 

effectiveness of planning practice in achieving its aims, (together with a necessity to then 

take appropriate responses to the results of 'monitoring') , for instance as found within the 

Resource Management Law Reform reports of the 1980's, in planning publications, as well 

as in the Resource Management Act, 1991 (RMA henceforth). Since the enactment of the 

RMA, there has been growing criticism of the ability of public participatory processes to 

achieve their full intentions, as can be read within the Parliamentary Commissioner for the 

Environment's, (1996) report "Public Participation Under the [RMA] 1991: The Management 

of Conflicf' . That study was also undertaken in response to criticisms being made directly 

to the Parliamentary Commissioner. It is then important to consider consultation or public 

participatory planning processes directly, to ascertain their characteristics, and thereby 

provide an overview of how effective these processes are in practice, in achieving what 

they intend to achieve. 

The effectiveness of consultation processes in achieving the principles and objectives of 
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public participation in planning and EDR processes can be evaluated by consideration of 

the perspectives of participants in consultation processes. Therefore, this research sought 

to ascertain how such processes are being experienced by participants 1 to identify the 

benefits and strengths, and problems and limitations that arise. An analysis between 

expectations and experience may be extrapolated into an indicator of whether these 

processes are achieving the RMA's intentions, in terms of the principles and objectives 

which necessitate public consultation. This research also seeks to provide some 

explanation for the experiences of participants, thereby indicating how and why the 

underlying principles and objectives are or are not being met. 

Further to that, planners and managers may use these findings as a basis for further work 

to improve the efficacy of their practical endeavours, as it is also possible to extrapolate 

from explanations for the characteristics of EDR processes, further means to improve 

consultation processes for the purposes of implementing the RMA. Councils ought to 

consider monitoring of the efficacy of their consultation processes as important, just as for 

example, monitoring biophysical resource and environmental outcomes, and how council 

finances are spent is important. However, this research does not develop a specific 

monitoring strategy or specific indicators that a council could use to fulfil Section 35 (2)(c) 

requirements of the RMA. This research identifies that formulating such a monitoring 

strategy, to evaluate the efficacy of consultation processes in achieving their aims, is 

necessary, but that it is also problematic. It would require consideration of how to draw 

analytical criteria and indicators from the broad principles and objectives of consultation, 

and an objective mechanism for conducting the evaluation, so that monitoring could be 

applied consistently , efficiently, and in a meaningful way. It would also require a Section 

32 analysis. Issues for designing such a monitoring programme are described in the 

conclusions (Chapter 14), where it is suggested that there is a need for collaboration 

between local government agencies, central government agencies, and community groups 

to consider and design monitoring mechanisms for consultation processes. 

This research has two branches: 

A theoretical branch which seeks to describe: firstly, the philosophical framework, or what 

are considered the principles and objectives underpinning and intended to find expression 

in consultation I EDR processes, and; secondly, the methodological framework for EDR 

processes, to identify the different types of EDR process and forum, together with 

1 Participants in the case study dispute and EDR processes include: members of the public (as 
individuals or representatives of 'interest groups') , officers of Council, consultants and councillors . 
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generalisations about the characteristics of each type of process and forum. This research 

branch informs the observation of practice, which in turn can be used to evaluate theory, 

particularly as it relates to the features of different EDR methods and forums. 

An empirical branch to derive descriptions of the evolutionary dispute context, resolution 

processes, and observations and perspectives of participants in EDR processes in practice. 

It does this by undertaking a case study of the processes employed to resolve a particular 

environmental dispute. 

1.2 RESEARCH AIM 

To identify and analyze the benefits and strengths, problems and limitations experienced 

by participants in a variety of EDR processes within the context of the RMA, as employed 

to resolve a particular dispute, as a means to monitor the effectiveness of current practice 

in achieving the intentions of the RMA. 

1.3 RESEARCH OBJECTIVES 

1 Identify the philosophical framework informing public participation in EDR, and the 

principles and objectives of consultation as elucidated within the RMA. 

2 Identify theory informing the sources and causes of environmental disputes. 

3 Examine theory informing EDR processes and forums. 

4 Describe the use of different consultation processes for EDR as undertaken in the 

case study, and identify relationships with the RMA framework. 

5 Describe the evolution of this conflict and its resolution efforts. 

6 Determine the benefits and strengths, and problems and limitations of the EDR 

processes as indicated by the participants in consultation processes. 

7 Draw conclusions about the characteristics of consultation and EDR processes in 

practice, and compare and contrast these observations with the theory informing the 

characteristics of different EDR processes. 

8 Draw conclusions about the efficacy of consultation processes in giving effect to the 

principles and objectives of consultation, as elucidated within the RMA. 

9 Present observations about RMA implementation issues, in regards to consultation 

processes, and provide suggestions for improving resource and environmental 

planning in practice. 
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1.4 RESEARCH APPROACH 

The research approach was firstly to undertake a literature view to identify theoretical 

concepts and ideas, so that theory could inform observation of practice. This intended to 

identify and describe both the philosophical and methodological frameworks for public 

consultation or public participatory planning, within EDR processes, in the planning context 

of the Resource Management Act, 1991. 

This research then required empirical study, as it considered participants' perspectives of 

EDR processes. Therefore, as Bryman (1988) observed "the ways respondents constructed 

and reported their views of the phenomena under investigation are crucial to the research 

process." A ramification of this is that one must "accept the inherent subjectivity of the 

research endeavour, as it is the participants' perspectives on and interpretations of the 

situation which are of value in understanding behaviour" (Cassell & Symon, 1994). 

While this research is concerned with specific hypothetical and categorical frameworks 

identified in theory, it was not possible to define all that was of interest to participants or 

how each issue could be explained at the outset, because of the complex dynamic of the 

case study. Emergent themes and idiographic descriptions arose out of the research 

endeavour itself. In this way the research participants helped to define what was of interest 

to this research. The approach taken for the research was to employ a case study strategy 

and qualitative research methods. 2 

1.4.1 Why a Case Study Research Strategy? 

Hartley (1994, ME) writes that "case study research consists of a detailed investigation, 

often with data collected over a period of time, of one or more organisations, or groups 

within organizations, with a view to providing an analysis of the context and processes 

involved in the phenomenon under study. The phenomenon is not isolated from its context 

but is of interest precisely because it is in relation to its context. .. A case study is not a 

method as such but rather a research strategy .. . Case study methods, therefore, are likely 

to be better able to adapt to and probe areas of original but also emergent theory. The 

value of theory is key. Although some case studies may begin with only rudimentary theory, 

they need to develop theoretical frameworks by the end which inform and enrich the data 

and provide not only a sense of the uniqueness of the case but also what is of more 

2 Lofland, J. & Lofland, L. (1995) and Silverman, D. (1993) provide guides to undertaking qualitative 
research and analysis of qualitative data. 
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general relevance and interest. In some situations, grounded theory may lead to emergent 

theory, while in other situations the researchers may have some clear propositions to 

explore." 

Case studies may also therefore, be distinguished by their approach to theory building, 

which tends generally to be inductive. The opportunity to explore issues in depth, in their 

context, means that theory development can occur through the systematic piecing together 

of detailed evidence to generate (or perhaps replicate) theories of more general interest. 

The use of a case study strategy is fundamental to the aim of this research. Analysis of 

participant perspectives can only be achieved through observation and analysis of practice. 

This can, in turn, inform emergent theory. 

Criticism as to whether universal relations or generalisations can be obtained from case 

studies (refer Eyles, 1983; Whyte, 1991; Bryman, 1988) is deflected on three counts. This 

research does not have as its key purpose to generate new generalisations or universalities 

but rather to evaluate the validity of those held currently. That is, this research is informed 

by theory. Secondly, it aims to generate comparative observations between theory and 

practice. Observations concerning the effectiveness of practice in measuring up to 

expectations, ideals and principles of the RMA (specifically with regards to public 

participation in EDR processes) are formulated. Finally it makes no claim to a 'universal 

truth' but rather generates observations as perceived and described by research 

participants. These observations can be compared with the findings of other analytical 

studies of practice as a test of generalizability. 3 

1.4.2 Case Study Selection 

The 'Fitzherbert Avenue, cross-river-transportation' dispute in Palmerston North was chosen 

as the case study for a number of analytical reasons. 

Firstly, the dispute context has more dimensions than are found in a dispute between a 

private resource consent applicant (or 'proponent' of environmental change) and members 

of the community. Palmerston North City Council is responsible for civic services and was 

the proponent of a major public work. It was instrumental in creating the project giving rise 

to conflict and is therefore one of the protagonists in the dispute. As a proponent, Council 

has a responsibility to consult the public about proposals and attempting to avoid, remedy 

3 For instance refer to "Public Participation Under the Resource Management Act, 1991: The 
Management of Conflicf' (Office of the Parliamentary Commissioner for the Environment, 1996) 
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or mitigate any identified adverse effects, thereby attempting to resolve conflict prior to 

applying for consents. As is the role of a regulatory authority, Council is also expected to 

help resolve environmental disputes, by providing appropriate, effective public consultation 

(and policy and rule) mechanisms prior to adjudicating on resource consent applications 

which it, in effect, must make to itself in this instance. 

Council is also a means by which citizens' visions4 for the city find expression. It provides 

the political forums and processes in which diverse visions are articulated and the future 

character of the city politically described and planned for. In doing this Council is guided 

by the philosophies underpinning the RMA, but it is left largely to dynamic political 

processes to describe the 'future city' . Thus another role of Council is that it has 

responsibility to act as guardian of the 'public interest' and 'political will'. When considering 

environmental conflict or management issues the Council acts as an independent 

overseeing body with a focus on the public interest and/or public will. 

In this way Council finds itself in the invidious position of being forced to assume different 

roles, that of: provider, responsible for managing the processes by which future visions of 

the city find expression and also for developing civic services and projects, (which makes 

it a resource user, proponent of environmental change and thus a protagonist in an 

environmental dispute) ; enforcer, of the integrity of the processes employed to include the 

public and resolve any dispute, and; judge of the success of these processes in giving 

effect to its civic responsibilities, its own policies and rules, as well as the more general 

intent of the RMA. This trichotomy of roles presents itself to every council attempting to 

undertake its civil responsibilities and gives rise to questions about public participation in 

EDR which need to be addressed. 

The second reason for choosing the Fitzherbert Avenue dispute is that numerous 

consultation/EDR processes have been utilized and yet conflict persists. This enables a 

comparative analysis of the benefits and strengths, and problems and limitations 

experienced by participants in each of the different EDR forums and processes as 

undertaken during the evolution of the dispute, as well as analysis of the changing nature 

of conflict to provide explanations for its evolution and continuance. 

The third reason, is the character of the issues and dispute itself. It represents conflict 

between perspectives on: diverse interests and values, public and private interests, 

4 'Visions' refer to the desires and ambitions of citizens in relation to a future state of affairs or 
preferred Odea I) characteristics of the City, as formulated by individuals or groups within the community. 
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parochial and altruistic motives, scientific/technical reason and humanistic values/reasoning, 

power and influence (political relationships), political determination and will. This dispute 

thus has characteristics which make it 'representative' of most sources of environmental 

dispute identified in theory (as described in Chapter 5). 

1.4.3 Why qualitative research methods? 

"Qualitative techniques emerge from phenomenological and interpretive paradigms. 

Typically the emphasis is on constructivist approaches where there is no clear-cut 

objectivity or reality" (Cassell and Symon, 1994, my italics, henceforth Ml). "Qualitative 

researchers are characteristically concerned in their research with attempting to accurately 

describe, decode and interpret the precise meanings to persons of phenomena occurring 

in their normal social contexts and are typically preoccupied with complexity, authenticity, 

contextualization, shared subjectivity of researcher and researched and minimization of 

illusion" (Fryer, in Cassell & Symon, 1994). Using a qualitative approach, theory is 

generated from the data collected. That is, it is 'grounded' in the data or induced; 

"Generalisations are developed from information presented in case studies using 

refinement, abstractions, typification and categorisation" (Eyles, 1983). 

This research can be said to have a number of defining characteristics similar to those 

Cassell & Symon (1994) describe generally for any qualitative research. These include: "a 

focus on interpretation rather than quantification; an emphasis on subjectivity rather than 

objectivity; flexibility in the process of conducting research; an orientation towards process 

rather than outcome; a concern with context - regarding behaviour and situation as 

inextricably linked in forming experience; and finally, an explicit recognition of the impact 

of the research process on the research situation." 

This research focuses on organisational and socio-political processes, as well as outcomes 

and trying to understand both individual and group experiences. It is interpretive research 

which seeks to describe, translate and come to terms with the meaning, not the frequency 

of certain phenomena occurring during the attempted resolution of an environmental 

dispute. Cassell & Symon (1994) state that, "only qualitative methods are sensitive enough 

to allow the detailed analysis of change". Given the aim of this research, theory must 

inform the observation of practice and can then be evaluated for its ability to accurately 

explain the observed phenomena. A variety of qualitative research methods were used with 

the emphasis on understanding processes alongside context. Therefore, certain 

assumptions must be made regarding the research approach in which qualitative methods 
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were chosen as appropriate. Attention was paid to the problems in adopting each of these 

methods. 

Assumption 1: The 'triangulation' of data, in which multi-methods or sources are used to 
answer important questions about processes involving a number of people over time, acts 
to reduce subjectivity and improve generalizability (Silverman, 1993). 

Assumption 2: A 'context' perspective is necessary as it recognizes the influence that the 
situation has on behaviour and that behaviour has on situations. Therefore, the 
organisational and environmental dispute context is essential for interpretive analysis, if it 
is to be formative in explaining specific processes and behaviours - "context and behaviour 
are interdependent" (Cassell & Symon, 1994). 

Assumption 3: To conduct qualitative research that stands up to evaluation in terms of 
quality and rigour of research methods, certain methodological principles were adopted. 
Having established these as criteria that the research methods had to fulfil, methods were 
chosen and these 'principles' followed throughout the research task. 

Principle 1: Validity/ reliability! triangularity. as opposed to repeatability or 
predictability as a test of accuracy. A range of informants and archival 
sources were consulted during the research and a variety of methods 
were used to capture information from the case study. 

Principle 2: Subjectivity. As the focus of the research is people, informants were given 
opportunity to reflect and evaluate experiences, in order to synthesise their 
ideas. This led to forewarning informants about the nature of the research 
and (in some instances), returning to informants for further discussion. 
Frequently, an individuals observations were verified by other informants or 
sources. This did not necessitate revealing identities, nor did it limit the 
individual 'intuitive' observations or reporting of 'personal' experiences. Many 
informants shared similar experiences and observations, or had empathy 
with others and often verified their observations. 

Principle 3: Neutrality. as a recorder of observations made by participants, one must 
assume that peoples' ideas are at least rational from their point of view. By 
inquiring into their beliefs about the subject and its context, it was possible 
to draw out or to extrapolate an explanation for their rationale. 

1.5 RESEARCH METHODS 

Sample letters, the research information sheet, interview consent form and semi-structured 

interview schedule are provided in Appendix I. Research methods were selected with 

consideration to the methodological principles guiding the research, quality of information 

able to be retrieved by that method and practical considerations. The following section 

discusses how each research method was employed. 
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1.5.1 Literature Review 

The literature review provides theoretical ideas informing: the philosophical underpinnings 

of public participation in EDR (or planning context) established within the framework of the 

RMA; the sources and causes of environmental disputes, and; environmental dispute 

'resolution' processes and forums. These theoretical bases establish an overview by which 

implementation of EDR processes can be analyzed. 

There is an extensive literature on environmental disputes and their resolution. The primary 

bibliographic database used was, "Sustainable Environmental Management; Community

Based Strategic Planning; Environmental Dispute Resolution", provided by the University 

of Colorado, Conflict Resolution Consortium. The role of management I regulatory 

authorities and planners is discussed extensively in 'planning theory' literature, as are the 

characteristics of EDR processes. 

Public consultation and dispute resolution issues were widely debated during the process 

of resource management law reform undertaken during the 1980's, which culminated in the 

RMA. Reform 'Working Papers', the RMA itself, the discourse presented in the 'Planning 

Quarterly' (published by the New Zealand Planning Institute), discussion documents and 

'plan policy statements' generated by government agencies, and statements made by the 

Planning Tribunal (renamed the Environmental Court since 1996) have been the sources 

for ideas presented as the philosophical underpinnings of public participation in EDR, within 

the context of the RMA. 

1.5.2 Analysis of Council Documentation 

This involved analysis of documentary, administrative and archival sources5
. The purpose 

of which was to provide an historical account of the dynamic, dispute context and to 

analyze the official record of the consultation and EDR processes. As the case study 

focuses on the activities of a local government authority, access to information was granted 

under the "Official Information and Meetings Act, 1987". Newspaper archives also provided 

historical material as did participants in the EDR processes. 

5 Refer to Marshall (1994) for a full discussion on the analysis of company documentation as a 
research method. 
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1.5.3 Semi-Structured Interviews 

The purpose of interviewing participants was to gather descriptions of their experience of 

each of the EDR processes as they perceived these, and their interpretation of the meaning 

of the described phenomena. 6 The goal was to see the research topic from the perspective 

of the participant, and to understand how and why they had come to have their particular 

perspective. Two types of participants were selected to be interviewed. The first were 

selected on the basis of the official role they played within the EDR processes. They were: 

Councillors representing the politically determined community interest, who were 

participants in EDR processes and who were ultimately the decision makers responsible 

for any resolutions made; Council officers responsible for the design of methods of 

consultation and EDR processes used, and advising/informing the EDR processes, 

analysing public input and/or designing planning outcomes, and; consultants, employed as 

aids to a particular process. The second group of participants were members of the public 

who were selected on the basis of their representativeness of the range of interests 

described within the dispute context and also on the basis of their participation within the 

variety of EDR processes employed to resolve this dispute. 

28 participants were interviewed: 4 Councillors; 6 Council officers; 6 'consultants' (2 

employed by Council , 2 employed by public participants, 1 who provided a professional 

overview on public consultation and EDR processes and 1 media representative), and; 12 

members of the public - 3 were members of a 'public interest group' which formed in 

response to the conflict (and who had been involved in different capacities) , the others 

were individuals who participated in the various processes as representatives of the range 

of interests and values ('stakeholder' organisations in some instances) relevant in this 

dispute context. 7 

Research participants were sent an introductory letter which informed them about this 

research and requested their consent to participate in it, and to be interviewed. On receipt 

of 'formal' consent, the interviewee was provided a semi-structured interview schedule. The 

6 Refer to Cassell & Symon, 1994 or Silverman, 1993 for a full discussion of qualitative research 
interviews as a research method. 

7 A further three public participants, who were not interviewed, responded to the questions in writing. 
Ten out of thirteen 'participants' in a working party, sponsored by Council, participated in this research 
(three of those wrote responses). Seven people who were invited to participate declined to do so (three 
from the working party - as they didn't have the time, three 'consultants' employed by Council, and a 
Councillor - as they believed it unethical as employees to do so or indicated a "conflict of interest'} 
One participant withdrew his consent to participate, after the interview as he decided, on reflection, that 
he did not wish to have his personal observations and comments (perspectives) reported. 
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purpose of the schedule was explained in an accompanying letter as being a guide to the 

interview to enable their preparation for it. The semi-structured interview schedule was 

constructed using two sources; the research literature to inform what questions ought to 

be asked in an analysis of consultation and EDR processes within the context of the RMA, 

and a review of Council records to determine what public participation (EDR) processes 

had been undertaken. 

As the EDR processes spanned a period of approximately three years8
, the research 

interviews were undertaken in two phases, a year apart. An implication of this undertaking, 

was that the dispute context had changed. 9 The first round of interviews were undertaken 

early in 1996; this marked the completion of a period of EDR activity which included the 

Annual Plan process, (which recurred each year) , a resource consent application, a working 

party consensual approach and, a local government election. Only those processes were 

discussed in that round of interviews. The second round of interviews were undertaken 

early in 1997, this marked the completion of another period of EDR activity which included 

the Proposed District Plan process and a proposed change to the Transitional District Plan, 

as well as a series of informal passive and active 'protest' activity. The semi-structured 

interview schedule was updated to include references to those latter processes in Part D, 

question 3. In 1997 participants therefore provided their views on the full range of 

processes employed to resolve this dispute. As participants had opportunity to reflect on 

earlier process, in light of subsequent events, it was evident that some participants had 

synthesised new perspectives in relation to earl ier events. 

1.6 STRUCTURE OF THE RESEARCH INTERVIEW 

During the interview the preferred format was to 'prompt' the participant to talk about a 

particular process or issue and allow the participant to recount their experiences and 

perceptions in their own way. Further inquiries sought clarification or extrapolation from 

8 EDR processes were initiated in November 1993 with the notification of a resource consent 
application and ended in September 1996 with the posting of the decision of a commissioner in relation 
to a combined hearing on a plan change to the Transitional District Plan and the Proposed District Plan. 

9 Eleven participants were involved in the research in 1996. Five of those participants had no further 
involvement in EDR processes, as their participation had been in relation to a working party and they 
had confined their activities to that process. Most of the remainder of those participants were 
interviewed again, to monitor if and how their views had changed (after a year, as a result of 
subsequent processes), and also to canvass their perspectives in relation to later processes. A further 
seventeen participants were included in the second round of interviews (1997). As most of those had 
been involved throughout the period of EDR activity (beginning in 1993), they were also able to provide 
perspectives on all of the EDR processes. 
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participants. The researcher endeavoured to conduct the interviews uniformly, in that each 

of the topics was discussed in a specific order (given below). However, a number of the 

participants diverted into their own areas of interest. While allowing them to speak freely, 

the researcher directed the interview, as the participant would be told the subject would 

come up later. This was to ensure a level of conformity in all the interviews as the topics 

were explored in the same order and to encourage a logical progression through the 

evolution of the dispute context. The schedule was referenced to ensure all key areas were 

covered during the interview. The interviews were taped, to be transcribed for analysis. 

Four topics were considered within the interviews: 

1 Problem Framing. As a specific Council project was the focus of conflict, this 
section sought to canvass participants' understanding of the background to the 
planning problem/issue and the planning processes employed to develop that 
project. Analysis of comments focused on identifying perspectives on the history of 
the project, the sources and causes of conflict and, the issues as seen by 
participants. Within the analysis this information informed 'the emergence and 
context of conflict'. 

2 Planning Processes: In this section it was assumed that project, while still an 
option, had been put 'on hold' with the potential to be retained, altered, or 
alternatives developed, as a series of processes were initiated to resolve issues 
and/or develop a 'solution'. This section sought to elicit perspectives, and 
understanding of public participation and dispute resolution processes as employed 
to resolve the issues. It considered the features of each of the processes employed 
to resolve this conflict, Within the analysis this information informed, 'the treatment 
of conflict in this instance' . 

3 Public participation in EDR: This section asked participants about the roles, rights 
and responsibilities of different participants in the EDR processes and also about 
the philosophies and principles informing public participation in planning and EDR 
processes. Within the analysis this informed, 'perspectives on what the treatment 
of conflict ought to achieve'. 

4 Your Participation in planning anc:Vor decision making. This section sought to elicit 
participants' personal experiences and comments about the benefits and strengths, 
and the problems and limitations of each of the processes they were involved in. 
Within the analysis this information informed, 'perspectives on what the treatment 
of conflict did achieve in this instance'. 

This research relied on participants being willing to discuss their perspectives and 

experiences without fear of repercussions. The "Research Information Sheet" and "Consent 

Form", describe the rights of research participants and the responsibilities of the researcher 

with regards to the use of comments made during the course of this research. Participants 

were able to provide information on the understanding their identity would be confidential 

to the researcher and that comments would be presented anonymously. This confidentiality 

clause, was to comply with protocols established by the Massey University Human 

Research Ethics Committee. The analysis of information provided by research participants 
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considered a number of related, but also distinct aspects: The substantive content of the 

comments; an overall 'subjective impression' presented by the nature and tone of the 

comments; how the different perspectives came together to form a 'big picture' of the 

conflict and EDR processes employed to resolve it and/or to produce a management 

response to the planning problem, and; researcher interpretation of the comments, in light 

of the perspectives presented and theory informing observation. Research information 

drawn from the interviews included observations made by the research participants 

themselves and those of the researcher about the participants' perspectives, environmental 

dispute and issues surrounding EDR processes, during the evolution and resolution of this 

conflict. In this way, research participants were both informants and research subjects .. 
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(b) 

Purpose: 

Method: 

Focus: 
Results: 

Part 4 

Purpose: 

Method: 
Focus: 
Results: 

Part 5 
(a) 

Purpose: 

Method: 

Focus: 

Results: 

(b) 

Purpose: 

Method: 

Focus: 
Results: 

(c) 

Purpose: 
Method: 
Focus: 

Results: 

The Treatment of Conflict in this Instance 

Describe the processes employed to resolve this dispute and/or to develop 
a management response to the planning problem. 
Archival search of Council records and semi-structured interviews 
(Part B of the schedule) 
EDR processes and their relationship to the RMA. 
'The treatment of conflict in this instance'. 

The Characteristics of EDR Processes 

Ascertain conflict participants' perspectives on their experiences within 
each of the EDR processes. 
Semi-structured interviews (Part D of the schedule) 
Personal observations and explanations for experience? 
'Perspectives on what the treatment of conflict did achieve in this instance' . 

Synthesis of Findings and Conclusions 
Contrasting Theory with Practice 

Consider the characteristics of current practice in relation to theoretical 
constructs informing EDR processes. 
Analytical evaluation (inductive and deductive analysis) of observed 
phenomena. 
The characteristics of current practice contrasted with theory about different 
EDR processes. 
Synthesis of Findings. The characteristics of current EDR practice together 
with an evaluation of the methodological framework described in the 
literature review. 

Evaluating the Effectiveness of Current EDR Practice 

The effectiveness of current practice in manifesting the philosophies and 
principles underpinning EDR within the context of the RMA. 
Analytical analysis. Compare the findings outlined in Section Ill to the aims 
of environmental management outlined in Section II , thereby drawing 
conclusions as to whether principles and objectives of consultation were 
given 'effect' in practice. 
Has the RMA achieved the goals that were initially set? 
Synthesise Conclusions. Can the characteristics of consultation/EDR in 
practice be described as manifesting the 'new era' of public participatory 
planning, elucidated in the RMA. 

Observations and Suggestions for EDR 

Determine participants and other evaluators suggestions for EDR. 
Semi-structured interviews (Part C of the schedule) and literature review. 
Expectations surrounding EDR, and suggestions for improving the practice 
of EDR in the future. 
Perspectives on what the treatment of conflict ought to achieve' and on 
'how to achieve these characteristics'. 
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SECTION II 

SETTING THE CONTEXT FOR EDR 



CHAPTER 2 RESOURCE AND ENVIRONMENTAL 

MANAGEMENT REFORM. 

"The hopes and fears for the environment rest on the world's ability to 
translate principles into policy and effective action", (Blowers, A. 1991). 

2.1 RESOURCE AND ENVIRONMENTAL MANAGEMENT LAW REFORM 

The premise that there were deficiencies in the system of resource and environmental 

management led the Labour Government to analyze different perspectives on these 

deficiencies and consequently deduce the system of agencies, responsibilities and 

processes designed to overcome past deficiencies that New Zealand has in place currently 

(PEFWP10
, 1986). This period of resource and environmental management law reform 

occurred during the 1980's and culminated in the RMA. 

The principles and ideals underpinning the characteristics of this legislation can be traced 

through the reform documents and the discourse on the RMA since its enactment. There 

was an emphasis on, not only sustainability and what that requires in practice but also, 

public participation in planning and dispute resolution processes. Consultation has been 

made central to resource and environmental management, for sustainability, within the 

RMA (Buhrs, 1993). The concepts underpinning sustainability and public participatory 

planning are inextricably linked within the RMA. Consequently it is frequently suggested by 

its commentators that a 'new era' of public consultation was initiated with the passing of 

that Act (Hughes, 1996; Palmer, 1994; Ross, 1992 (b); Bush, 1992(a)). 

When Buhrs & Bartlett (1993, p133, Ml) wrote of the RMA, "Every part of the Act is linked 

with its statement of purpose, giving it an impressive integrated coherence directed at a 

single notable objective of sustainable environmental quality", they aptly describe 

government's intention to succinctly provide direction, an 'umbrella' principle, on which 

management would focus. However, Buhrs and Bartlett also allow an interpretation to be 

made, in stating that single notable objective, that this is all that is important. The view 

taken here is that there are other notable objectives manifest in the RMA. 

Legislation is the expression of principles and philosophies which have been debated in 

political forums (for example, in working parties, Parliament and through public submission 

processes) and are deemed to be constitutionally important. The philosophical and 

10 PEFWP is the Post Environmental Forum Working Party. 
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ideological ideals of the RMA must be interpreted not simply by reference to its stated 

'purpose' and 'principles' but also through understanding the interpretation of concepts 

underpinning these. Also, analysis of the derivation of the RMA's prescribed means 

indicates a different set of conceptual ideals at work, to those leading to the formalisation 

of that Act's stated purpose. This set of principles find expression only if given effect 

through management structures and practices. Therefore, in regards the expression of 

ideals, the means can be seen as ends in themselves not simply as implicit in the 

attainment of sustainable 'environmental' outcomes.11 Furthermore, the desired purpose 

may be less attainable if these other principles, underpinning certain prescribed means, are 

not given effect. These two related sets of principles and ideals, those giving rise to a 

prescribed purpose and, those giving rise to prescribed means, while not always stated or 

clarified within the RMA, underpin the management framework provided. The framework 

includes the assignment of authority and power for policy and decision-making, directives 

for processes to be used and, the promotion of certain methods of planning practice. It is 

necessary to examine both the 'why' element and resultant 'how' elements underpinning 

the RMA in order to describe its philosophical and ideological principles. Palmer (1994) 

observed, "The Resource Management Act 1991 provided direction and a framework for 

the answer to the choices able to be made." 

2.2 THE ENVIRONMENTAL PROBLEMATIQUE 

Before addressing the principles underpinning government's response to the questions 'why 

manage?', and 'how to manage?' resources and the environment, consider the question, 

'what to manage?' 

"One of the key reasons why environmental policies have not been very 
successful is that often they recognize only inadequately or not at all, tl1e 
complexity and interrelatedness of the phenomena that constitute the 
environmental problematique. Inherently, 'the environment' is a broad, 
potentially all-encompassing concept. Although for analytical and practical 
reasons it can be treated as having different dimensions, it should be 
recognized that human activities with regard to one aspect of the environment 
may have repercussions in many other aspects. Such impacts may not 
always be direct and immediately visible, and they may be cumulative adding 
to the complexity of environmental phenomena. There is a growing 
recognition of the need for integrated or comprehensive environmental policy 
development to deal with the complexity and interrelatedness of 
environmental problems." Buhrs & Bartlett (1993, p9) 

11 Sustainable environmental management, viewed holistically, includes social, cultural, economic, 
political "sustainability". This view is evident within : the Rio Declaration on Environment and 
Development (June 1992), the definition of "environment" within s2 of the RMA, 1991 , and in its 
description of "sustainable management" within s5. Refer to Appendix II. 
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Resource and environmental management is a complex task, potentially seeking to 

encompass much that has been, is, and could be within its problem-solving/decision

making endeavour. Having conceived of the 'environmental problematique', it was 

recognised early in the 1980's that New Zealand's planning framework would need to 

change, to enable comprehensive-integrated planning and decision-making. A change in 

the scope of planning was required. Concurrent paradigm shifts were questioning the 

purpose of planning and the characteristics of planning processes. Planning was described 

as needing to have a focus which could cater for daily practical applications while 

promoting vision 12 and it needed methodologies to promote 'good' planning practice. 

2.3. WHY MANAGE RESOURCES AND THE ENVIRONMENT? 

2.3.1 'Environmental concern' became a persistent phenomena. 

The political impetus for resource and environmental management reform in New Zealand 

is flagged by a change of leadership from the National Party to the Labour Party, in 1984. 

However, as Buhrs & Bartlett (1993) and Boer (1994) indicate, internationally, concern for 

the environment had become a "persistent phenomena" during the preceding two decades. 

By the 1980's 'environmental problems' were prioritorized on the agenda of numerous 

international forums. 

The 1987 Brundtland Report, "Our Common Future", is credited with "popularising the 

concept of sustainable development" (Boer 1994). However, its definition of sustainable 

development was criticised in "Caring for the Earth"13 (1991) as ambiguous because it 

allows interpretations such as sustainable economic development. "Caring for the Earth" 

defined sustainable development as: "Improving the quality of human life while living within 

the carrying capacity of supporting ecosystems."14 Boer (1994) suggests this definition can 

also be seen as problematic, however, as it is "anthropocentric and utilitarian", treating the 

environment simply as a resource for exploitation by humans. The Australian government 

uses the term ecologically sustainable development, which is defined as: "development that 

12 The terms 'vision' in planning and 'visionary planning' are referred to here as meaning helping a 
community describe its ambitions in terms of the desirable characteristics of the/their future 
environment. To that end, an important skill in planning is describing what are the likely and possible 
'futures', which requires planners to demonstrate sagacity- which is "having or showing insight or good 
judgemenf', (Oxford Dictionary of Current English, 1987, Ml) in articulating their 'vision'. 

13 IUCN, UNEP, 'NNF, Gland, 1991: this report is the successor the World ConseNation Strategy 
published by these bodies in 1980. 

14 These definitions are quoted in Boer, B. 1994, p21 
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improves the total quality of life, both now and in the future, in a way that maintains the 

ecological processes on which life defends."15 In New Zealand the term 'sustainable 

management' came to the fore. 16 

"Sustainable management represents an integration of economic, socio
cultural and ecological concerns... people and communities can provide for 
their social, economic and cultural wellbeing and for their health and safety 
only by ensuring that the reasonably foreseeable needs of the future are met, 
the ecological base for their wellbeing is sustained, and adverse effects of 
their activities are avoided, remedied or mitigated." (Grundy, 1994, p22, ME) 

2.3.2 "New" Concepts infonning Environmental Management 

In addition to these international forums identifying global and local environmental 

problems, they had succeeded in articulating a vision of a preferred state of affairs for 

environmental management and for communities. In bringing the concept of 'sustainable 

management' to definition, along with its attributes, other related principles were also 

described. Boer (1994) noted that the process of international environmental policy making 

created new concepts. These concepts introduced planners and managers to a compelling 

array of philosophical principles they ideally seek to give expression through planning 

practice. While the central concept is sustainability, this broad principle defies description 

without reference to other fundamental concepts, which Fookes (1994) writes include: 

intergenerational equity17
, intrinsic value, and the precautionary approach, for example, (this 

is not an exhaustive list) . 

Intergenerational equity - "refers to the idea that the present generation should not use 
resources or degrade the environment so as to leave future generations in a worse position 
than the present generation." (Boer, 1994, p22). 

Intrinsic Value - "is taken to mean the value of ecosystems in their own right, rather than 
for the utility they provide human beings." (Cronin 1989, p11). Features of the environment 
have inherent worth and inherent properties including process and linkage relationships 
with other features, independent of the interests of human evaluators. 

15 National Strategy for Ecologically Sustainable Development (1992), Canberra, Australia. 

16 Resource Management Law Reform Working Paper No. 24 "Sustainability, Intrinsic Values and 
the Needs of Future Generations", Ministry for the Environment, 1988 provides a thorough analysis of 
the "sustainability concept". 

17 'Equity' - "for the layman, the word has a meaning of fairness and abstract justice. To a lawyer 
equity, in the legal sense, means the rules and principles administered in courts of equity ... Equity, in 
the general sense of ideal justice, must always have a place in law. For one of the attributes of law 
should be that it is just. The conscious striving after principles of natural fairness has played a 
supremely important part in legal development." \l\lindeyer, 1974. 
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The precautionary principle states - "Where there are threats of serious or irreversible 
damage, lack of full scientific certainty shall not be used as a reason for postponing cost
effective measures to prevent environmental degradation (Rio Declaration Principle 15). In 
other words, spend the money and the intellectual effort now to avoid the possibility of 
serious environmental degradation later. Where there is doubt about the consequences of 
action, a decision should err on the side of caution." (Boer, 1994, p22). 18 

These principles help describe the sustainable management concept, centralised within the 

RMA as its purpose. However, the RMA does not necessarily mention them explicitly. It 

does cater for them in Part II, (intergenerational equity), in Part I, s2, (intrinsic value) , and 

via Schedule IV, (the precautionary principle).19 Similarly, other fundamental concepts, older 

in their conception, (for example, intragenerational equity, justice, democracy, economic, 

cultural and social 'well being', kaitiakitanga) find expression in the RMA. That many of 

these philosophical and ideological concepts are described rather than named explicitly, 

and that it is not stipulated whether their measure of attainment should be in relative or 

absolute terms, does not detract from their representation within the RMA. As compelling 

as the focus on 'sustainable management' is, it is also important to maintain a focus on the 

other aspects of planning processes integrated within the RMA. 

Consideration of the RMA (discussed in Chapter 4) provides that many of these concepts 

are to find expression via its prescribed framework for public consultation. Consultation 

within the RMA is shown, in Chapter 3, to be aimed principally at anticipating, reducing or 

resolving environmental disputes by seeking to avoid, remedy or mitigate the potential 

adverse effects of activities on the 'environment' (which is described holistically in Part I of 

the RMA). lnclusivity of an interested public at key stages of planning, from policy 

formulation through to the resource consent process, is recognition that diverse interests, 

values and perspectives find expression in the community and that environmental 

management processes must seek to incorporate and accommodate that diversity. That 

all citizens have 'rights' in regard to management of the/their environment, along with a 

need for comprehensive-integrated management, and thus full comprehension of issues, 

necessitates providing opportunity for citizens to describe their interests and values so that 

these can be accommodated in planning endeavour. The analysis which follows shows how 

a selection of philosophical ideals were identified and took shape constitutionally (in 

18 This principle has already been applied at international level within the 'North Sea Declaration' 
which states that you cannot discharge substances into the sea unless you can show that no hann will 
resuff. (Buhrs, 1993). 

19 "This [precautionary] principle challenges unquestioned notions of economic development in ways 
that we can only imagine. It may well be applied in day to day decision making, and will certainly shift 
the debate into the realm of public participation, by forcing discussion of what is and what is not 
acceptable. It will also have the effect of reversing the onus of proof." (Boer, 1994, p22) 
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legislation). Only by recognising their passage into legislation and having regard to the 

ideals and principles elucidated or manifest in the RMA, can practitioners aim to give these 

ideals expression. 

2.4 NEW ZEALANDERS INITIATE AND UNDERTAKE REFORM 

An early indication of changing paradigms is found in "New Zealand at the Turning Point" 

(1976) produced by the Task Force on Economic and Social Planning. This report placed 

social and environmental objectives at the centre of any planning process and supported 

the devolution of responsibility to the regions. Eight years later the pre-election Labour 

Party stated "the fundamental purpose of a sound environment policy is to ensure the 

management of the human use of the biosphere to yield the greatest sustainable benefits 

to present generations while maintaining potential to meet the needs and aspirations of 

future generations" (quoited in Environmental Task Group, 1984, p36). Such statements 

were a catalyst for reform. Once initiated the reform process attained its own momentum, 

as evident in its continuance and implementation, albeit with some change, after the return 

of the National Party to power in 1990. 

Reformers started from the premise that there were deficiencies in the system of 

environmental administration and deduced from this basis the need for a new system. 20 

Two fundamental issues were addressed: 1) What was wrong with management that 

needed to be changed, including what was considered important that needed to be 

included when previously it had been omitted, 21 and 2) having established objectives for 

the new system, what would be its design to achieve these objectives. 22 To pursue these 

objectives effectively required changes to the nature of decision-making at all levels of 

government and in the private sector. Government's environmental policy entailed 

widespread consultation23 which brought together, in some detail, the fundamental 

20 Post Environmental Forum Working Party (PEFWP), 1986, p5. 

21 "Environment1986: Report of the Post-Environment Forum Working Party", 1986, describes the 
perceived problems and shortcomings of the system as it was and suggested solutions. 

22 Key threads of thinking considered in formulating the RMA are articulated in the Post 
Environmental Forum Working Party Report, "Environment 1986", the Ministry for the Environment, 1988 
document "People, Environment and Decision Making", and the "Resource Management Law Reform 
Working Papers" published in 1988 and 1989. 

23 The Minister for the Environment issued a discussion paper (Nov 1984) which set out 
options for a new system of environmental administration which attracted almost 500 submissions. A 
central feature of the consultation process was the Environmental Forum, held from 7-9 March 1985, 
which provided opportunity for "interaction over ideas, values and concerns reflected in the submissions. 
It resulted in a large degree of consensus, and clear guidance to the Government on the wishes of the 
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philosophies and principles New Zealanders believed should be represented in any 

framework for administration for the environment. Following the initial rounds of consultation 

the Post Environmental Forum Working Party (PEFWP henceforth)24 was charged with 

making recommendations to the Government. That working party ... 

"set itself the aim of describing a coherent system capable of detailed 
implementation in the next phase; of defining the principles, concerns and 
objectives which should inform the elaboration of those details; and of 
identifying a priority for tasks which should be shouldered by the new 
structures to be established'' (PEFWP, 1985, p16). 

The principles guiding the deliberations of the PEFWP, (1985, p5, Ml) included : 

1) The ethical shift from the historic emphasis on development to the integration of 
conservation and development and protection for the nation's heritage. 

2) Environmental administration cannot be based on rigid centralised directives. It 
relies on a set of broad principles; public processes whereby decisions on the use 
or allocation of resources are made with regard to their full value arid tn6 full 
implications of their use or allocation; informed, aware and responsible decision
makers at all levels; and adequate policing as well as simple economic and 
protective mechanisms. 

3) The Maori environment, and the relationship of the Maori to it, deserve special 
recognition. 

4) The process whereby the Crown or delegated authorities plan or allocate resources 
must be broadened, to allow all the interested public to participate, streamlined to 
remove complexities and difficulties to the extent possible, and better aimed at 
building consensus rather than producing adversarial confrontation." 

The preferred option, of the PEFWP, was one based on the philosophy of 'environmental 

management', which would effect change directly in planning processes. The basic change 

the PEFWP suggested was to bring recognition of the physical, biological and social 

aspects of the built and natural environment into all stages of planning. The 'environmental 

management' philosophy should underpin the processes of policy formulation and decision 

making throughout public and private sectors. The PEFWP recommendations25 were 

intended as a 'blueprint' for the stages which followed, that of deciding and proceeding to 

Forum participants." PEFWP, 1985, p15. 

24 The working party was formally a sub-group of an inter-departmental committee, chaired by the 
State Services Commission, set up to examine the policy and machinery matters arising from the 
Labour Party's pre-election policy statement on environmental administration. 

25 The 1985 report of the PEFWP on environmental administration marked the completion of a phase 
in a process of evolution of ideas and values about the environment. That stage in this evolution began 
in 1984 with the Labour Party's environmental policy. The policy itself "was drawn from concepts and 
ideas that reflected the concerns of the electorate" (PEFWP, 1985, p15). 
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construct a new system of environmental administration. "Environmental Administration in 

New Zealand: A Discussion Paper" (1984) released by the Minister for the Environment, 

including the Report of the Environment Task Group (ETG henceforth)26
; the "Alternative 

Discussion Paper'' (1985) prepared by a group of six NGO's27
; "Environment: 1986'' (EATG 

1985) by the PEFWP; and the "Resource Management Law Reform - working papers"28 

(1988 & 1989), continually reiterate key themes, whether the focus of a particular section 

is on reviewing the Town and Country Planning Act, 197729 discussing 'environmental' 

policy, a new Ministry for the Environment and for heritage/conservation, or planning 

processes. These themes convey what were perceived as the shortcomings of 

environmental management at the time, observations on what ought to be catered for, and 

suggestions for a new system for environmental management. The philosophies - principles 

and rationale that should govern the structures and processes of a system - for New 

Zealand's current resource and environment management framework can be traced through 

the documents published during the reform process.30 Importantly, the PEFWP (1985, p16) 

noted that their report represented "considerable debate and a high degree of consensus", 

as can be said of the other reform reports. 

26 Guy Salmon, convener of the Environmental Task Group in 1984, went on to work with 
NGO's in preparing the 'Alternative Discussion Paper' published in 1985. 

27 While the official Environmental Task Group was concerned with reforming the planning process 
another group of six non-governmental environment and recreation organisations (known as the 
Environmenatal Administration Task Groups - EATG) decided they too would open a dialogue with the 
public on environmental administration issues. However this group considered their concerns were 
wider than those of the official task group. They considered there were "two levels of public participation 
in planning and resource management. The first is the level of general statutory planning, which applies 
equally to private and public developments. Because of the perceived fundamental nature of rights 
associated with private property, planning legislation is necessarily limited in its scope in our type of 
democracy. The second level of participation focuses on public resources and public developments 
which are managed by agencies of the State. Here the rights of citizen participation are more far
reaching: they are the rights of ownership." Salmon continues ... "Because State ownership and 
development of natural resources is extensive in New Zealand, this level of participation is very 
important to us" (Salmon, 1985, p4). 

28 The Resource Management Law Reform working papers focused on practical aspects in the 
design of legislation to achieve the philosophies, ideals, principles, aims, objectives identified during the 
consultation phases. Consultation continued to help elaborate these fundamentals as well as fine tuning 
the shape of the legislation. While it would be informative to thoroughly analyze how the directives given 
in earlier reports were reduced down to more functional points, in debating the proposed legislation, 
(perhaps for the sake of brevity or perhaps due to a change of government), this thesis is by necessity 
limited in its observations of any losses or gains in emphatic meaning, as a result of such reductionism. 

29 The Town and Country Planning Act, 1977 was the principal co-ordinating legislation for balancing 
economic, social and environmental considerations. 

30 Reform reports set out to provide the guidance needed by those who undertook the task of 
building the new system, as to what they should be aiming at. Detailed guidance as to how they should 
go about it was not provided until later, in the 1988/1999 RMLR working papers. 
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2.5 COMMON THEMES CONVEYING PROBLEMS AND SHORTCOMINGS OF THE 

SYSTEM PRIOR TO REFORM. 

2.5.1 A lack of clear conservation and development objectives, 

"creates uncertainty in regional and local planning and limits its integrative effect on 

national and sectoral , as well as special purpose authority planning processes." (ETG 1984, 

p31). The ETG (1984, p23) observed "there existed in the past an artificial distinction in the 

planning process between 'the environment' and 'the national interest' ." 

2.5.2 A lack of balance as advice was not well 'integrated'. 

The ETG (1984, p37, Ml) noted, "present activities tend to focus on single aspects of the 

environment with less attention to integrated advice." There was also "a greater emphasis 

on rural environments than on urban environments" and "more emphasis on the physical 

and biological aspects than on the equally important social, cultural and economic aspects 

of environmental matters".3 1 

2.5.3 A failure to incorporate externalities into decision making. 

The ETG (1984, p37) suggested that "many environmental problems have been due to our 

failure to manage properly the residuals and externalities of economic activity." The full 

costs of activities were not evaluated in planning and decision making. 

2.5.4 A climate of uncertainty within a fragmented, time consuming and costly process, 
which was neither comprehensive nor integrated in its approach. 

Developers, whose main objective is commercial, lived with uncertainty in developing 

proposals. Fragmented, time-consuming and costly consents procedures, could be followed 

by challenges before the Planning Tribunal. The PEFWP, (1985, p16, ME) stated that, "if 

asked to prepare an Environmental Impact Report, developers may or may not consider 

it in their interests to take full account of the environmental impacts of their proposals and 

community values at stake. .. Other groups in the community found themselves in an 

adversarial relationship to the developer. Unaware of development proposals until a very 

late stage and with inadequate information the only way they could influence proposals was 

by appealing to the Planning Tribunal." 

31 The PEFWP, (1985, p6, Ml) saw that there was no single strong advocate for care of the 
environment and balance in the way the nation uses the totality of its resources, and for the 
preservation of what is naturally or historically important. 
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"When (the public) are consulted or have opportunity to comment at an earlier 
stage, the process may prove unsatisfactory because not all substantive 
concerns are taken into account, or wider issues are not considered (e.g. the 
desirabilfty of exploiting one particular resource as against another or at all, 
or in one area as opposed to another). Community views may be given no 
support in the weight of scientific, technical or commercial evidence produced 
by the developer. The failures of the system from the community viewpoint 
relate to resource use or development proposals put forward by the Crown, 
local government and private sector alike." (PEFWP, 1985, p16). 

"At present, hearings and deliberations ... can be conducted in variable, and 
sometimes inconsistent ways. New resource management law could prescribe 
procedures for the conduct of hearings and discussions." (RMLR, W.P. No17, 
1988, p5, ME). 

The PEFWP (1985, p16, Ml) suggested that "good environmental management should take 

full and balanced account of the impact on the community of developing or conserving 

natural resources. The chief shortcoming of environmental management today is that it too 

often fails to do so. The problem lies not so much in the unwillingness of those interested 

in resource management to improve it, or in any inherent incompatibility between 

conservation and development, but in the deficiencies of the systems and processes used 

to plan and allocate resources." 

2.5.5 A tendency to foster adversarial relationships 

The PEFWP (1985, p7) stated "there is a tendency of the present system to produce 

adversarial confrontations at a late stage in the elaboration of development proposals." The 

ETG had earlier (1984, p17, Ml) noted that "the present structure would not be able to 

contribute adequately to the consensus-building process implicit in the philosophy of 

balancing development and conservation", while Fookes (1988, p5, ME) indicated "A major 

change... would be to introduce and encourage less adversarial processes such as 

mediation and arbitration." 

2.5.6 An inability to monitor and consequently influence future perfonnance. 

Many of the reform reports identified an inability to influence future performance through 

input into policy and rule making, and decision making. The Environmental Council (1987, 

p14) also described this issue in terms of monitoring performance when writing "many 

individuals, groups, and even local government organisations, have felt frustrated in their 

attempts to convey their concerns on environmental issues to those who make decisions. 

There is a need for the public to be able to monitor the performance of environmental 

agencies, both in terms of administrative performance and changes in environmental 

quality. Procedural and environmental outcomes should then be fed back into policy and 

decision making." 
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2.6 PRINCIPLES INFORMING PUBLIC PARTICIPATION IN EDR PROCESSES. 

Reformers sought to define concepts, ideals and principles explicitly, in order to apply them 

directly, and also sought to conceptualize these to clarify their implicit nature. 

2.6.1 Environmental thinking or management views the 'environment' concept as all 
encompassing and dynamic. 

"It was impossible to put the environment in a conceptual box round which a 
circle of defence could be placed. The environment is a dynamic thing, 
involving the evolution and interaction of people and all that surrounds them, 
both in terms of natural resources and what they make from them. The 
environment is in a constant process of change. The challenge for the nation 
is to manage that process in a balanced way, so that it creates wealth 
efficiently; distributes it fairly; keeps the country, its fauna and flora clean, 
healthy and beautiful; preserves what should be preserved for cultural, 
spiritual, historic, aesthetic or recreational reasons; and keeps aside enough 
raw material for the needs of tomorrow." (PEFWP, 1985, PS) 

The ETG (1984, p20, Ml) wrote "environmental thinking is concerned with horizontal cross

linkages and longer term goals rather than with achieving narrow objectives. It is not 

opposed to development and change but tries to minimise harmful consequences and meet 

other desirable objectives at the same time." It therefore determined the conservation or 

resource management strategy "will bring to the decision-making process something much 

more important than incorporation of conservation values; it will also introduce 

environmental concepts. The most importance of these is the need to see all elements of 

the physical, biological and social environment as components in an integrated system. 32 

This holistic approach is central to environmental administration and it is also becoming the 

dominant view in attempts to tackle the social and intersectoral planning issues of our age." 

2.6.2 Comprehensive-integrated planning requires an anticipatory approach. 

The ETG (1984 p40, ME, Ml) observed, "World trends in environmental management are 

toward anticipatory approaches which involve an integration of environmental, economic, 

social and cultural issues... Environmental issues are multi-dimensional and cannot be 

divorced from economic, social, cultural, physical and biological issues." It provided an 

analogy "It is recognised that 'eggs need to be broken to make omelets', but before the 

order is placed questions should be asked as to whether the omelette is needed, what the 

owners of the eggs have to say, whether the eggs would be better put to another use, and 

32 "It needs to be more widely understood that 'environment' includes social, cultural and economic 
aspects as well as the physical." Marshall (1984, p29). The characteristics of 'integrated' planning and 
resource management are discussed fully in Chapter 14. 
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how the shells are to be disposed of. This questioning need not slow decision making, nor 

does it mean we must go without, but it will assist us to arrive at the best choice" (ibid). 

2.6.3 'Sustainability' incorporates: inclusivity (of public I local I indigenous knowledge, 
intrinsic values, and externalities}, 'wise' use, diversity, and balance, equity issues. 

The ETG (1984, p37, ME) observed, "Environmental issues are directly related to notions 

of sustainability, sustainable economy and the wise use of resources... Environmental 

improvement and economic activity are essential, compatible and inter-related policy 

objectives ... There is an intricate link between social needs, resource use and the way in 

which the country's economy is managed". 33 

2.6.4 Redefine the problem so as to see the solution as much in tenns of planning 
mechanisms _as of "environmental managemenf'. 

Preparation for the journey is as important as having a destination. The PEFWP (1985, P7) 

suggested that the success of the process will be closely tied to the success in 

coordinating and balancing resource planning, and in managing the environmental planning 

procedures. The PEFWP, envisaged a process whereby: 

a) Early certainty about resource decisions is promoted; 
b) All relevant options, concerns and aspirations are canvassed and given full and 

balanced consideration as early as possible; 
c) Clear guidance is provided to all sectors of the community about national policies; 
d) Local concerns are acknowledged and provided for at the central government level; 
e) Support and assistance is provided to all relevant sectors of the community to 

enable them to take full and balanced account of the various interests involved in 
resource plans and decisions." (PEFWP, 1985, p20) 

2.6.5 The place of planning and decision making is at the community or local level. 

The ETG (1984, p11, Ml) noted that "the objectives could only be pursued by making 

changes to the nature of decision-making at all levels of government and in the private 

sector." While the PEFWP (1985, p8, Ml, ME) stated, "[e]nvironmental administration 

cannot be based on rigid, centralist directives ... The single most important factor in the 

success or otherwise of the new system will remain, as in the past, the attitude of all 

groups in the community to care for the environment, balanced resource use and 

conservation." It was observed that the concept of environmental management, 

33 "A Conservation Strategy cannot be developed if the environment is viewed as something 
divorced from economics. It should be stressed that a Conservation Strategy is not a strategy for 
'locking up' resources, but rather a plan for sustainable use, in order to maintain diversity and also to 
enhance the longer-term stability of the economy. It should more appropriately be called a 'Resource 
Management' Strategy." (ETG, 1984, p14) 
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"gives priority to interactions and locational effects as distinct from the 
administration of separate activities... It is the effects which actions have on 
the attributes or resources of localities or of surrounding areas or regions 
which often escape attention. The response of town and country planning is 
evolving away form concern solely with regulation land uses, towards 
adequately meeting the demand for a full examination of the local and 
regional implications of proposals as an aid to decision-making ... The answer 
to this situation must be found in part by changes to the statutes to reflect the 
environmental management concept." (ETG, 1984, p21,ME) 

2.6.6 The 'user pays principle' and public access to infonnation and government are at 
odds; careful consideration of responsibility for cost burdens is needed. 

The ETG (1984, p29) indicated that "timely access to relevant information is a prerequisite 

for effective participation by the public and by non-government bodies on the development 

of environment policy and the assessment of the environmental implications of proposed 

policies and projects." However, as the Environmental Council (1987, p14) stated "the trend 

towards user pays has made information less accessible because of greater costs to the 

general public for the acquisition of such information." Fookes, (1988, p4) suggested "it 

should be possible for people to participate without facing financial costs which could be 

a disincentive for them to use the opportunities provided by the law. However, it also 

recognises there should be disincentives for people to participate irresponsibly, meaning 

they are behaving in a frivolous or vexatious way". 34 

"The challenge is to achieve a balance between public participation and 
undue costs and delays." (RMLR Directions for Change, in Fookes, 1988, p15) 

In addition the PEFWP (1985, p42, Ml) asked for "a system of environmental funding aimed 

at financing, in whole or in part, remedial action necessitated by resource development or 

use and at ensuring that the full cost of resource use or development proposals is 

calculated and justly distributed." 

2.6. 7 The 'public' must be included ear1y and effectively in planning processes. 

The ETG (1984, p11) observed "It is probably not an exaggeration to say that all New 

Zealanders feel they have a stake in the management of 'their' environment." It determined 

that, "the planning process is more than a form of words adopted in a document. It is a 

progressive encounter among different groups in the community, each with different 

interests and skills. The facilitation and management of this encounter, the supply of 

34 The RMA does stipulate that the burden of cost is on the developer of proposals, and the relevant 
government agencies with responsibilities to provide consultation processes in regard to proposals, or 
while developing plans and strategies. However there are also allowances for the recovery of costs 
incurred by 'vexatious' use of public consultation processes. 
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relevant information and the recording of any points of agreement or disagreement - all add 

up to the nuts and bolts of planning" (ETG, 1984, p21, Ml). In addition the ETG (1984, p13) 

provides an example of inclusivity's benefits, "It was thought that [the strategy] was more 

likely to find general acceptance within the community if it was seen to be based on a 

consensus of various sector interests." 

These comments with regard public participation issues help illustrate two aspects of 

concern to reformers. First, that when discussing philosophies underpinning environmental 

management, a variety of perspectives can be adopted. Responses to the question 'why 

include the public?', could be because: if you do 'they' may like your proposal more, to; if 

you do you will comprehend all the relevant 'issues' prior to making decisions, to; the public 

have a right to a say in their civil affairs and have their concerns and values 

accommodated within planning and decision-making. These responses may reflect the level 

of philosophical thought on the issue - from the practical to the abstract, or simply an 

individual's personal motives - from parochial to an altruistic pursuit of ideals for a 'common 

good'.35 In addressing each of the issues during the reform process, reformers had to 

identify and sift the variety of perspectives and decide which were important enough to be 

given the support and weight of constitutional mandate. 

Secondly, as Fookes (1988, p5) observed, when discussing public participation, it is difficult 

to maintain the distinction of 'ends' and 'means' because "answering the question 'what 

public participation?' raises the 'how?' issues". Efforts to maintain the distinction between 

ends and means are common within reform reports, regardless of the environmental 

management issue being addressed. Therefore, it was also important for reformers to be 

sure which issue was being addressed during each deliberation. It follows that, just as the 

question, 'what should we be aiming at?' is different to, 'how do we take aim?', the 

identification of philosophical ideals is not automatically subsumed by difficulties in 

identifying how or whether they can be realised in practice. As indicated earlier, when it 

came time to describe how best to aim for preferred fundamental ideals, a different (though 

related) set of principles also came to be recognised as important, and were chosen to be 

catered for (these are discussed in Chapter 3). 

35 The concept of 'common good' or 'public interest' provides scope for intense philosophical debate. 
The concept will be referenced when pertinent to the findings of this research. For instance, 
consideration of participants' motivations may be important in the final determination of the quality of 
the encounters examined in Section 4. 
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2. 7 INITIAL PROPOSALS FOR CONSTITUTIONAL REFORM FOR ENVIRON MENTAL 

MANAGEMENT INDICATED THAT THE NEW FRAMEWORK OUGHT TO AIM TO 

ACHIEVE THE FOLLOWING: 

2.7.1 Meet the ends of economic development, social equity, balanced and sustainable 
resource use; to reflect social, cultural and spiritual values, and preserve the 
qualities of the landscape; and to provide for the needs of future generations. 

ETG (1984, p11) recommended change to the nature of decision making at all levels of 

government, "to bring the key aspects of the environment - physical , biological and social -

to bear on all stages of planning," in order to "ensure that planning and decisions on 

natural and physical resource allocation are nationally correct and take full and balanced 

account of the value of those resources, economic and non-economic, to the community' 

(PEFWP, 1985 p42, _ Ml). The 'mission statement' for the proposed new Ministry for the 

Environment was, 

"to ensure that the management of the nation's natural and physical 
resources .. . improves the quality of New Zealand's environment by taking full 
and balanced account of the value of these resources to all groups in the 
community so as to meet the ends of economic development, social justice 
and balanced and sustainable resource use; to reflect social, cultural and 
spiritual values, and preserve the qualities of the landscape; and to provide 
for the needs offuture generations." (PEFWP, 1985, p45, ME)36 

2.7.2 Consider all the impacts (or effects) of proposals on the environment 

Taking full and balanced account of the value of resources, to all groups within the 

community , in a way that reflects the past, present and future significance of those 

resources, comes form "considering the impact of its preservation, use or conservation on 

economic development, social justice, other resources, social and cultural values, and 

future generations" PEFWP (1985, p17). Wells & Fookes (1988, p3) recommended that 

clearly defining the role of impact assessment within statutory planning procedures was a 

way to provide better integration, avoid duplication, and enable impact information to 

influence the outcome of that process. Principles were put up as guidelines for determining 

how the objectives of impact assessments could best be achieved and indicated how 

explicit the (new) requirements needed to be .. 

36 PEFWP (1985, p45) recommended that Cabinet establish by statute a 'Ministry for the 
Environment' (the PEFWP's mission statement for that Ministry was precursor to the long title of the 
Environment Act, 1986) and a department, 'Heritage New Zealand', (which became the Department of 
Conservation) according to the mission, functions and resources set out by PEFWP. It stipulated that 
in doing so all relevant legislation would need to be amended and streamlined to establish the agencies 
and processes as they recommended. Refer to page 47. 
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"EIA is needed to evaluate the consequences of proposals whether they are 
policy, rule setting or project proposals, impact information will help make the 
tradeoffs between objectives explicit. 

EIA is a shared responsibility. The proponent in the first instance should 
provide the initial assessment, this is supplemented by the response from the 
public and consent agencies. 

EIA should be integrated into statutory planning process. The information 
must not be treated separately but should be fed directly into the decision 
making process." (Wells & Fookes, 1988, p8) 

2. 7.3 Advance effectiveness and efficiency by introducing integrated and explicit 
objectives and procedures. 

A more integrated and explicit environmental management approach necessitates an 

alignment of statutes and statutory procedures, as parallel or integrated principles and 

procedures "would bring about a major advance in effectiveness and efficiency'' (ETG 1984, 

p31, Ml). A government strategy to integrate conservation and development was also seen 

to be needed to fill more effectively the "policy making gap between central and local 

government" (ETG 1984, p21). To these ends, there was a need, first of all , for a Ministry 

for the Environment (PEFWP, 1985, P20), then for reform of all "legislation dealing with the 

planning and management of natural and physical resources and environmental values, to 

make them better tools of integrated environmental management" (PEFWP, 1988, p42, M I). 

Wells & Fookes (1988, p5, Ml) recommended that "'requirements' (for impact assessment) 

should be explicit in resource management law, so that the principles can be seen, rather 

than assumed, to be applied''. 

2.7.4 Provide simplified and streamlined resource allocation procedures to avoid 
complications and difficulties, and to reduce uncertainties. 

The PEFWP (1985, p18) recognised that "investment plans require quick, certain and 

adaptive methods of resource planning and allocation." 

2. 7 .5 Promote public participation and improve local decision making. 

The PEFWP (1985, p45) recommended Government "promote public participation in the 

planning and policy formation processes and improve local decision-making", as 

"environmental considerations require early consideration of all the options and impacts, 

and opportunities at an early stage for public and community participation when resource 

planning and allocation decisions are being made" (PEFWP, 1985, p18). To this end the 

PEFWP (1985, p42) recommended a set of "Environmental Planning Procedures" be 

provided to allow full public involvement in the formulation of strategies for resource 
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allocation and in the review of significant resource use and development projects. 

"From the outset ... style should reflect the fact that the approach to policy and 
planning has changed, that the social effects of resource use decisions are 
to be given greater emphasis and that the Government wishes the regional 
planning process to be used to greater advantage in implementing these 
changes... The process of decentralisation should therefore be initiated at the 
very first stage .. . Regional locations could provide an umbrella for the reaction 
of multi-disciplinary groups." (ETG, 1984, p23, ME) 

2.7.6 Promote consensus building through earty consultation, and achieve balance by 
taking full account of all environmental values. 

The PEFWP (1985, P7, Ml) envisaged that "adversarial confrontations at a late stage in 

the elaboration of development proposals is reversed so that relevant concerns tend to be 

canvassed early through 'Environmental Planning Procedures' and result in positive inputs 

into proposal elaboration". 

"There would be a greater need for active and effective co-operation by 
central government agencies in consensus building at regional and local 
levels .... There must be an active planning process which precedes the 
statutof)' phase. There is no way in which legislation, regulation or directive, 
can force participants in the process to adopt an integrated or holistic view. 
This must come from the style which is adopted by the planners, from the 
lead which is given by the politicians and from the culture in the broader 
sense (Maori tradition, for example, brings an integrated view of decision
making to all community discussions). To be effective this approach must be 
adopted early enough to influence the hard decisions, it must be inspired by 
a conscious commitment to plan for the broader goals of society and cover 
issues of equity and social justice before the problem is created. It must also 
be backed up by competent, cross-sectoral analysis and evaluation." (ETG, 
1984. p32, ME, bold added).37 

2. 7. 7 Give greater effect to democratic principles. 

Non-government organisations (NGO's) sought a restructuring of the State's environmental 

administration "to make it more responsive to the wishes of the owners, the public" 

(Salmon, in EATG 1985, p4). NGO's linked 'responsiveness' with public participation in 

planning and decision-making processes and therefore sought greater public participation. 

With the privatization of State assets and the rationalising or corporatising of State Owned 

Enterprises, the claim to 'ownership rights' may hold less influence than it has in the past 

(Salmon, in EA TG, 1985). However, a declining public influence as 'owners' in economic 

terms, may be counterbalanced by the ascendency of philosophies underpinning 'resource 

37 The process described, whereby the planning and allocation of resources takes place is a 
reflection of the fifth principle quiding the PEFVVP's deliberations (PEFWP, 1985, p7) - noted as point 
4, p22 of this thesis. 
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and environmental management'. These include principles for sustainable management and 

contain a different bundle of associated 'public rights' in relation to resources and the 

environment, and to the 'management' of these. Public participation described as "a 

process for making wise decisions on resources with respect to clearly expressed societal 

goals [which] would involve better channels for communicating individual and collective 

values", (Fookes, 1988, p17), reflects the ethos of 'democracy'. In discussing options for 

legislation, criteria were presented for assessing public participation processes, which refer 

more explicitly to a democratic philosophy. The criteria were intended for, 

"checking whether the processes: are consistent with commitments in the 
Treaty of Waitangi; mean people have equal and effective access to decision 
making processes; provide for a range of points of view; are not written so as 
to impede participation; require adequate information to be supplied, and; 
recognise the role of key people in the community' (ibid, p3, bold added). 

Reformers supported a process which provides for, 

"timely and informed involvement in decision making. All people and bodies 
interested in the issues should be free to take part, with no test for standing. 
In return, there should be incentives so people will participate in a responsible 
way' (ibid, p3). 

Salmon (1985, p3) "hoped and believed an era of 'confrontation politics' was at an end". 

He also suggested that the possibly related phenomena of New Zealanders responsive to 

confrontation politics and the resistance of big State agencies efforts to subject them to 

greater democratic process and guidance would need to be tackled together. 

2.8 CONCLUSIONS FROM THE REFORM PROCESS. 

The objectives for resource management included in the government's proposals for 

resource management law reform released as "People, Environment, and Decision Making 

(Ministry for the Environment, 1988, p5, Ml) began "as the basis for further investigation 

and consultation the government has: 

i) agreed that the general purpose and objectives of the Resource Management 
Planning Act must take into account the Treaty of Waitangi and recognise that costs 
as well as benefits should be considered and that no one value should be over
riding in the planning process; 

ii) agreed that the general purpose and objectives should cover matters and values 
such as: 1) balancing individual rights and public welfare; 2) eliminating or 
minimizing conflicts between uses; 3) environmental quality, 4) ecosystem values; 
5) needs of future generations; 6) economic and social factors; 

iii) agreed that these matters or values should include reference to the notion of 
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sustainable development. "38 

These ideas were instrumental in the establishment of the Ministry for the Environment in 

1986 and the Department of Conservation in 1987. While it was judged essential to create 

those distinctive agencies, it was judged equally important not to try to confine all the 

nation's responsibility for care of the environment, resource use planning and protection of 

its natural and historic heritage within the two agencies. The identified principles and ideals 

were therefore, also fundamental in formulating the RMA, 1991 . The PEFWP (1985, p6, 

ME, Ml) had earlier concluded that "a// groups in the nation share these responsibilities, 

and if is the role of each ... to help the nation to meet them", and that "the proposed system 

is aimed at encouraging positive concern about the environment to guide the decisions and 

actions of all individuals in the community." 

In terms of the government's strategy the whole planning process is clearly important and 

was to be modified to reflect and give effect to the prevailing philosophies: "sustainable 

environmental management", "social justice39
" , and "public participatory planning" (ETG, 

1984, p32) in policy and decision making. 

A repercussion in implementing change is the need to educate, train and appoint skilled 

people and provide other resources as appropriate to the new aims and tasks (ETG, 1984, 

p21). As the PEFWP (1985, p18) indicated, "The education of resource managers and 

users is necessary to ensure that all resource values are considered. Such education 

needs to be backed up by appropriate legal sanctions and controls." 

"The government needs to be able to provide the necessary environmental 
management skills to assist planning bodies in the preparation of regional 
planning schemes and with the identification of and responses to, the 
environmental aspects of development issues. It must also provide the 
analytical and evaluative skills to give substance to these efforts, bringing 
physical, social and ecological considerations into focus with economic and 
commercial factors." (ETG, 1984, p21) 

38 Importantly the 'notion of sustainable development became 'sustainable management. Refer to 
(Fookes, 1988) for a discussion on important differences between emphasis in the two terms. 

39 The concept of 'social justice' is referred to in this report. However later in the reform process, 
with a change of Government, this concept attained a low profile as sustainable management focused 
more on 'environmental' concerns and less on 'social and economic' concerns (which had been more 
evident within the 'sustainable development' concept). In this thesis the term social 'equity' is preferred 
to social 'justice' as it does not have connotations of (government) intervention in the 'social order', 
which came to be attached to the notion of social 'justice'. Social 'equity' , refers to issues of 'fairness' 
with regards to the rights of all citizens to participate and influence government decision-making in 
relation to the/their resources and environment, within the New Zealand context (given our form of public 
and private rights and responsibilities, 'public' ownership, communal 'property' rights and democracy). 
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Salmon (1985, p3) noted that, "the great question at this point is whether the powerful 

bureaucratic agencies of government, with their well-established attitudes and habits, are 

really able and willing to give effect to this whole range of new policies", which is a 

question as searching today as it was prior to reform. Salmon (1985) also suggested that 

there is "evidence that new policies in some areas are either not understood, or not 

accepted". Diack (1992, p9, Ml) has since observed that "while the operational and 

administrative requirements of the [local government] reforms have been put into effect, a 

change in decision-making culture which was seen by many as the most desirable outcome 

of the changes has not been achieved", thus indicating that realising the full 'intent' of 

reformed processes may have been hindered by management clinging to past styles. 

The RMA intended to bring to the decision-making process something much more 

important than incorporation of 'conservation values' per se. It introduced environmental 

concepts, the most important of which, as identified by the ETG (1984) is: an holistic 

approach. A need to see all elements of the physical, biological and social environment as 

components in an integrated system. Through the reform process, 'new' values were 

articulated with the recognition that public participation was required at a range of levels 

and at a number of different stages of planning. It was also recognised that a cultural shift 

in attitude and thinking was required by management authorities, as new processes that 

focused on EDR were considered not only 'appropriate' but essential for the achievement 

of 'sustainable' management, given an holistic environment and a democratic society. 

Performance monitoring and an ability to influence future plans and strategies in response 

to monitored findings, as well as an ability to select and set directions for the future, are 

considered essential elements of planning. A focus on 'accountability' and 'transparency', 

as well as 'effectiveness', 'efficiency', and 'streamlining' are intended to improve 

performance monitoring of government agencies and to enable more rapid responses in 

order to enhance future events and outcomes. These mechanisms provide ways for 'the 

public' to monitor and then to influence their representatives at all levels of government. It 

is therefore important, to monitor the effectiveness of the new system, as it seeks to 

implement the 'new' era of consultative planning and decision-making in practice. 
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CHAPTER 3 CONSULTATION AND 

PUBLIC PARTICIPATORY PLANNING 

3.1 GENERIC PURPOSES OF PUBLIC CONSULTATION 

In considering consultation the relevant questions are, 'why public participatory planning?'; 

'who to involve?'; 'what is consultation/public participatory planning?', and; 'what are the 

basic principles informing public participation in EDR?' 

Fookes (1988) identified the key types of resource and environmental decision making 

which require public consultation as: policy and rule-formulation, applying rules, and 

checking for compliance. Therefore public consultation essentially has two generic 

purposes, depending on the phase of the planning process when it is undertaken. 

Firstly, it is an effort to avoid policy issues being debated when a consent is being applied 

for (Fookes, 1988). This consultation helps planning authorities identify and describe the 

concerns, priorities and ambitions of the community in relation to management of resources 

and the environment in the future, as it seeks to determine the views, interests, and values 

within a community and considers the likely effects of policy or rules on people and 

the/their environment. This consultation aims to identify and thence maintain or enhance 

important positive values, and to protect the 'environment' (and people) from the adverse 

effects of activities in advance, so that the likelihood of future 'environmental' disputes is 

lessened. This phase of consultation is anticipatory and speculative as to what possible 

threats could be posed to the/peoples environment, and establishes a means to guide 

and/or direct decision making on specific proposals. Similarly it is anticipated that resource 

consent applicants will canvass community interests, values and views, through their 

'assessment of environmental effects' (as required under s88 and Schedule IV of the RMA), 

and take these into account in formulating a proposal requiring consent. 

Public participation at this stage of planning may be described as 'conflict management', 

as it is anticipated to occur prior to an actual dispute about a specific proposed activity. 40 

However, it does also fall within the bounds of the term 'disput~ resolution' processes as 

40 The PCE's Office (1996) provides a different interpretation of 'conflict management' that includes 
pre-application consultation, pre-hearing meetings and ADR processes, its reasoning being that, in these 
processes the authority to take the 'final' decisions rests outside the process with a judicial body (which 
may or may not endorse agreements made by the parties). 

36 



conflict can arise, and 'resolution' is played out, within these processes, 41 as diverse 

perspectives debate the level of importance to attach to different interests and values, and 

hence the need for specific mechanisms (the level of, if any, policy/regulatory activity), to 

establish within the formal management framework. Later EDR processes are guided by 

and rely on the mechanisms so derived, so these forums are essential for identifying 

interests and values and establishing ('resolving') priorities for the community. 

Secondly, consultation aims to aid the resolution of disputes when these do arise. At this 

stage, consultation falls into 'applying rules' and 'checking for compliance', as later phases 

of the planning process (Allan, 1988). This consultation typically occurs when a resource 

consent application is notified, which proposes some resource use or environmental 

change, to which others in the community may object or wish to comment in order to have 

their views, interests and values taken into account. As this consultation occurs prior to 

decision making, it is further opportunity for citizens to describe their interests and how a 

particular proposal may affect them and the/their environment. As such, alterations or 

'conditions' to proposals may be required to avoid, remedy or mitigate adverse effects on 

people and the/their environment, or alternative means for conducting the activity may have 

to be found. Public participation at this stage of planning may be described overtly as 

'dispute resolution' as it is anticipated to occur in the event a specific conflict has arisen (or 

is expected to arise once people are made aware of a proposal). 42 

Public consultation per se can be said to have always had these aims, (refer Debnam, 

1979; Neill, 1977; Ministry of Works, 1978), therefore prophetic statements about a 'new 

era' were based on recognition that certain philosophical principles and ideals now have 

constitutional recognition in legislation, when previously they may have been omitted or 

were less well provided for. It is pertinent to consider the principles and objectives of public 

consultation, in order to describe the current philosophy underpinning public participation, 

within the RMA. It has been noted that these are distinctive, but complementary to the 

41 This is illustrated in Chapter 8, where the processes employed to resolve a dispute are examined. 

42 The term 'dispute resolution' is defined in PCE (1996, Ml) as: "the generic term for all methods 
of attempting to resolve disputes from consultation to litigation, whether or not resolution is actually 
achieved". A semantic problem is evident in this and other definitions of 'dispute resolution'. In this 
thesis, the term "dispute resolution process", is used to describe all the methods/means/forums which 
have the purpose of making a decision to end the dispute, and which do result in a 'determination' (a 
resolution) In this thesis, the term 'dispute resolution' therefore applies to the act of decision-taking -
the making of a detennination which aims to end or settle the dispute - regardless of whether all the 
parties are happy with that decision (resolution). It is noted that if any party is unhappy with a decision, 
further dispute 'resolution' processes may be initiated in an attempt to elicit a different decision. 
Terminologies and characteristics of different EDR processes are discussed further in Chapter 6. 
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other principles elucidated in that Act, as described in Chapter 2. The effectiveness of 

legislation in manifesting this new era hinges on these principles and objectives being given 

effect through practice. As Tremaine (1994, p8, Ml) observes "effective consultation is a 

critical component in helping to achieve the broad ideals of this new statute." 

3.2 THE QUESTION OF WHY PUBLIC PARTICIPATORY PLANNING?' 

"In this increasingly difficult political environment, solutions to environmental 
quality problems have to be found which inspire public confidence. 
Administrators need a fresh management ideology: they need to accept an 
holistic approach to environmental health - one which recognises not just the 
absence of medically recognised human diseases, but also the effects of 
environmental quality on the human spirff and on psychological and cultural 
well-being; and one which considers the well-being of the non-human 
environment as well. More than a knowledge of medicine and sanitary 
engineering is needed for this management task. What is particularly required 
is a sympathetic understanding of the values and perceptions of 'lhe diverse 
human constituency, which can only be obtained by receptive involvement in 
a wide-ranging public participation process. It is contended on the basis of 
experience that major changes of ideology and of attitude toward the public 
are likely to occur only slowly and painfully" (ETG, 1985, p19, bold added). 

The ideal of sustainable development described in "Our Common Future" (1987) saw 

democratic power at the community level as an essential element for the success of 

planning for sustainability. It was suggested that inclusivity of indigenous or local 

knowledge is crucial. Likewise, the decentralization of core roles and responsibilities is 

evidence of the place of planning at the community level, as centralised agencies "suffer 

from a lack of local knowledge and the network of local relationships which is essential for 

an effective influence on local and regional government" (EATG, 1985, p12, Ml). A 

reformed and strengthened system of regional government was designed to improve that 

situation. The Audit Office, director in charge of local government, Kevin Brady, observed 

"[the public] are certainly interested in having their say in things now. With the public 

consultation process, they expect to be consulted before councils do something that is 

major'' (in Ross, 1993, p19). The RMA encapsulated and extended the traditions and rights 

of consultation established under the Town and Country Planning Act, 1953 and 1977. The 

PCE (1996) wrote that, environmental legislation in New Zealand "embodies the philosophy 

of considering all values before a decision is made. A broad range of matters and interests 

should therefore be understood by the decision makers, and this is, in part, why public 

participation is provided for by the RMA." The RMA seeks to ensure all values are 

considered in environmental management processes in a number of ways. For example, 

by providing for open standing in consultation processes. The RMA also states explicitly, 

in Part 11, s8, that in achieving the purpose of this Act, all persons exercising functions and 
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powers under it... shall take into account the principles of the Treaty of Waitangi, 43 

indicating Maori values must be integrated into considerations within planning processes. 

When Fookes (1988) identified the types of decision making which required public 

participation, he indicated it would help an understanding of public participation if these 

were confirmed in the legislation, with sections and clauses to enable the appropriate 

approach be followed for each type.44 A central feature of the RMA's approach is the 

emphasis placed on public participation in policy and rule-making at all government levels, 

in an effort to avoid policy issues being debated when a consent is being applied for. There 

is an explicit role for impact assessment within policy and rule-making, intended to enhance 

the quality of policy and rule-making decisions, while providing a foundation of sound 

information to be used in the subsequent rule applying and monitoring stages. Equally, 

however, as Dadelszen & Fookes (1988, p13) suggest "if resource and environmental 

management is to be seen as credible activities by the community then improved 

requirements and procedures for checking compliance and enforcement are key elements." 

Commentators on public participation note that many people lack the motivation, time or 

resources to be involved at the policy and rule- making stage, preferring to become active 

when they learn of a particular development proposal (PCE, 1996). That is, there is a 

tendency to react to specific projects rather than seeking to have input into the policies that 

will guide and control planning and decision-making in relation to specific project proposals. 

As this is the case, the RMA along with attendant territorial plans, provides policies and 

rules which cater for consultation in the planning of specific development proposals. Even 

though consent applications, in the wider management framework, fall into the compliance 

and enforcement stage, public participation at that time, is a means of providing 'late 

starters' with access to ensure full account is taken of their values and concerns. In 

addition, the policy and rule-making phase of planning can only deal with general 

guidelines as they can not anticipate all that will be of relevance to the resolution of issues 

surrounding future project proposals. The specific detailed evaluation of a proposal is 

required to fully explore all the relevant considerations and therefore, further opportunity 

for public comment in relation to effects on the environment is also required at that stage. 

43 Understanding of the principles of the Treaty of Waitangi requires more than a literal reading of 
the Treaty itself. When referring to such principles the terms "partnership" , "respect" and "power 
sharing" are frequently referred to, along with, for example "sovereignty", "kawanatanga" and "tino 
rangatiratanga", which do appear in the Treaty. For a discussion on the Treaty itself refer, for instance, 
to Mulgan, 1994 "Politics in New Zealand', or to Kawharu, 1989 "Waitangi: Maori & Pakeha 
Perspectives of the Treaty of Waitangl'. 

44 When specifying the key types of decision making requiring public participation it was also 
accepted that there are other types of resource management decision making which could be added 
to the list (Fookes, 1988, p13). 
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Consultation rights are clearly specified in the statute. However, "what can never be 

specified apart from in general terms is how these rights should be applied in any particular 

situation" (Tremaine, 1994, p2, Ml). It is often discretionary how, when and to what level 

the public will be consulted, and consequently have any influence, in planning and decision 

making processes.45 In using their discretion planners and decision makers need to reflect 

on the intent of the RMA and consider ideas expressed in the decade preceding 1991 . 

Citizen involvement in planning is underpinned by a number of different ideals (wants), 

associated with but distinct from motivational (need) factors; They are, a desire for: 

a) greater democracy or, the right of citizens to participate in their civil affairs; 
b) seeking to ascertain and/or recognise the interests and values of/in the community 

so that a full and proper account can be taken of these, in considering the values 
of resources and the environment and hence also to enable comprehension of all 
the effects and outcomes of activities; 

c) inter and intragenerational equity, 46 social equity; 
d) inclusivity (implying respect) of local and indigenous knowledge; 
e) balancing the wants and needs of diverse perspectives (interests and values) in the 

relation to resources and the environment; 
f) inclusivity of externalities; 
g) greater accountability by conducting transparent processes; 
h) a 'sustainable' future. 

Consultation in the RMA is more than planning to achieve a greater measure of 

accountability, or the 'sustainable' management of resources and the environment. While 

being key to current thinking of 'good' planning practice, statutorily required consultation, 

or public participatory planning mechanisms, is constitutional recognition that greater 

democracy and social equity for citizens at the community level, so that diverse interests 

and values are accommodated within our society, are also ideals that ought to be pursued. 

3.3 THE QUESTION OF WHO?' IN PUBLIC PARTICIPATORY PLANNING? 

The question of 'who should be allowed to be involved in resource management decision 

making processes?' revolved around the resolution of issues on 'standing' . Issues impinging 

on the arguments for limited participation and for an open process with no standing at all, 

were both practical and philosophical. 

45 The report of a survey conducted by the Local Government Business Group of the Department 
of Internal Affairs, "Public Consultation in the Local Authority Annual Planning Process" noted, "[ijocal 
authorities consulting with the public prior to the preparation of the draft plan was identified as an 
increasing trend ... This is encouraging as it suggests that many authorities are extending accountability 
and consultation processes into all aspects of their operations" On Ross, 1993, p19 ME) 

46 Intragenerational equity - "refers to the idea that people within the present generation have the 
right to benefit equally from the exploitation of resources, and that they have an equal right to a clean 
and healthy environment" (Boer, B. 1994, p22). 
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On the practical level the relevant questions included admissibility, credibility, relative 

weight and eligibility, and also a control of vexatious and frivolous, ("mischievous or 

irrelevant", Allen, 1988) actions, through mechanisms like, for example, awarding costs and 

setting time 'frames so there is no value to delaying actions by an objector. 

At the philosophical level the relevant issue is one of social equity. That is, if someone 

believes they have an interest in the outcome of a resource management decision then 

there should not be any legal impediment for them to use all available avenues for them 

to express that point of view. 47 The argument set out by Dadelszen & F ookes (1988) 

suggested specifying eligibility to participate, or 'standing' would be inappropriate in the 

RMA, provided other aspects (e.g. relevance and credibility) are covered in an explicit way. 

The principle was accepted that "participation is open with no standing limitations," 

(Dadelszen & Fookes, 1988) as compulsory pre-hearing meetings and/or mediation may 

be used to "weed out" inappropriate objections, or settling disagreements prior to any 

formal hearing (Allen, 1988). 

3.4 THE QUESTION OF WHAT IS CONSULTATION I PUBLIC PARTICIPATION?' 

Consultation is defined in "The Oxford Dictionary of Cuffent English" (1987) as meaning, 

"the act or process of consulting, deliberation, conference". While 'consult' means "seek 

information or advice from ... take counsel [advice formally given] with, take [advice] into 

consideration". These definitions indicate that 'consultation' is an activity undertaken during 

deliberations prior to making a determination on an issue, as it is a means for gathering 

'advice', or by way of assembling all the information necessary to inform making decisions. 

Justice McGechan48 (1992) noted that "consultation should be a reality not a charade", 

implying that those undertaking consultation ought to be open to information (advice) and 

not be committed to a predetermined position. Consulting must be a legitimate effort to 

gather all the relevant information (interests, values, perspectives and other information 

offered by those consulted) and to incorporate that information into decision making. 

McGechan (1992) provided the following definition of consultation: 

47 "Eligibility criteria reflected in the (Planning) Tribunal or Court decisions appear (a) to favour 
people with a pecuniary interest because this (direct) affect is most easily demonstrated, and (b) 
disadvantage people where the effect is less tangible (eg emotional, personal discomfort). And that, 
since being personally affected is often a question of personal perception and knowledge, individuals 
are best able to decide whether they have an interest or not." Fookes et al, "RMLR Working Paper No. 
17', 1988, p18. 

48 Air New Zealand v Wellinaton lntemational Airport Ltd, High Court, Wellington Registry, CP No. 
403/91, McGechan, J. 6 January 1992, p8. 
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"Consultation involves a statement of a proposal not yet finally decided upon, 
listening to what others have to say, considering their responses and then 
deciding what will be done." 

Although there appear to be no universal requirements as to form, McGechan (1992) found 

that the essential elements of genuine consultation should include: 

a) "Sufficient information provided to the consulted party in order that they can make 
intelligent and informed decisions; 

b) Sufficient time for both the participation of the consulted and the consideration of 
the advice given; 

c) Genuine consideration of the advice, including an open mind and a willingness to 
change." 

The Ministry for the Environment (1994, MfE) described the "essential ingredients of good 

consultation" as, "honesty of intention, certainty of purpose, clarity of information, statement 

of what is required and provision of resources." These definitions and 'essential ingredients' 

of good consultation along with the breakdown, presented in Table 1, (provided largely by 

Tremaine, 1994, p5) give a useful background for understanding 'consultation'. 

TABLE 1 DESCRIBING "CONSULTATION" 

"What consultation is: Consultation if properly applied in the RMA context can be ... 

* 
* 
* 

* 
* 

a powerful tool for obtaining genuine input into policy formulation, 
a barometer for uncovering both the community value and issues, 
a means of promoting understanding of what you are trying to achieve 
i.e. winning acceptance, 
a way of sharing power in decision making, 
an important base line monitoring tool" (Tremaine, 1994, p5). 

What Consultation Isn't... 

* 

* 

* 

* 

... 

• ·.·.·. 

* 

A means of avoiding/buying-off/reducing the level of submissions likely to be 
received on an issue. It may have the opposite effect by raising awareness. 
A means of automatically reaching the views of all your resource management 
publics particularly during plan making. 
A way of avoiding taking the hard decisions by those elected to govern. Elected 
members still have to weigh the responses and apply their own judgement. 
A particularly good tool for getting clear answers to contentious issues. We have 
all seen situations where consultation has degenerated into a lottery or numbers 
game on the actual number of submissions for and against an issue which does 
little more than confu$e the process. · 
A public relations exercise. In a property rights statute such as the RMA the 
checks and balances are weighted against an authority . which attempts this 
approach. Also the number of opportunities for participation in the Act show how 
open the system is. . . . . . . 
An opportunity for Councillors· and staff to brow heat opponents." (ibid) 
"Merely telling or presenting; · or intended to be a charade or, the same as 
negotiation although .a result could be an. agreenientto negotiate" {MtE 1994' p 7}. 
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3.5 BASIC PRINCIPLES AND OBJECTIVES OF PUBLIC PARTICIPATION 

The character of 'good' consultation is discussed extensively in planning literature. 

Fookes, (1988, Ml, ME) identified "principles" which focus on ends to provide a clearer 

specification of the objectives of public participation, and the PC E's Office (1996) provides 

"Basic principles of Public Participation". These are combined in Table 2. 

TABLE 2 THE PRINCIPLES AND OBJECTIVES OF CONSULTATION 

* 
* 

* 

* 

* 

* 

* 

* 

Adherence to the McGechan principles of consultation; 
"Consultation is an essential component in giving effect to the principles of the 
Treaty [of Waitangi] rather than an accepted principle of the Treaty itself ... Two 
strong themes have emerged in [Waitangi Tribunal] expressions of Treaty 
principles: partnership and active protection of resources of importance to Maori 
in accord with Maori cultural and spiritual values." (PCE, 1996, A 15, ME); 
Informed participation - as "for public participation to be most effective, it must 
be informed. Interested parties ... need access to key documents and data in 
enough time to prepare submissions to decision-makers."(ibid) 
Efficiency - "Public participation may not be seen as the quickest and most 
'efficient' path to follow, but it must be remembered that 'efficiency' involves not 
only speed, but also direction. It is false economy to rush off in one direction only 
to have to later reverse the decision, or discover too late that there are 
unexpected, significant and costly effects.Public participation can assist with 
choosing the best direction at the outset, by providing fuller information on likely 
implications of decision" options." (PCE, 1996, A 16, Ml); 
Timing - involve interested parties early, "so that planning can include their 
concerns, and cooperative management can be designed. Early involvement also 
allows for a process of regular checking to ensure that the design of the proposal 
is appropriate and that communication is clear." (ibid); 
Transparency and Accountability- "Decision-makers should make their reasoning 
clear and public, including the reasons why they have rejected the views of any 
interested party. Public participation enhances accountability by reminding 
decision-makers of the potential impacts of decisions, and testing decision 
processes and the outcomes for appropriateness.'' (ibid) 
Equitable Access to Appeal and Redress - "Inclusive methods of decision-making 
are preferred to address concerns jn the design of decisions and preclude the 
need for appeals. However, for alternative conflict resolution methods to work 
there must be an agreement among the parties to cooperate, which some parties 
may find difficult Even where some agreement has been reached there may not 
be a full consensus. In.the final analysis (ii decision will be required by statutory 
authorities, and the option of appeal to the courts will need to be retained for 
aggrieved parties)' (ibid) < t >> / ··.. < . 
Implementation (Monitoring and Enforcement) - "Once a decision has been 
made, it is important to check to make sur~Jthas the desir~d effect.Predictions 

. of environmental. effect may proye in practice, to be ipaccurate, and resource 
consent decisions that are not enfOrced. may produce unwanted effects and 

reduce public faith :in the system:" (ibid) > •··•··•·••·· •. .· 
>Table 2 Continues ..... ; · 
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Table 2 continued .... 

* 

* 
* 
* 

* 

* 

* 

Sustainable conflict resolution is "Decision-making affecting the environment 
[that] usually involves resources held in common, and concerns many interested 
parties. The risk of conflict is high where these decisions relate to resources 
valued in different ways by different parties. If conflict is not resolved in the 
decision-making process it will remain, manifesting in such forms as perennial 
relitigation of issues, public distrust, anger and cynicism, civil disobedience, and 
political instability. Generally communities are more supportive of programmes 
and decisions that they have been involved in developing than those they feel 
have been imposed without consideration of their concerns. Community 
'ownership' of environmental problems also helps ensure · sustainable 
solutions"(PCE, 1996) 
A bi-cultural approach (Fookes, 1988); 
Legal standing - right of standing to any interested person; (ibid) 
Public interest - that "recognises the intrinsic tension between individual interests 
and collective interests, with the latter, as the collective welfare of the individuals 
and groups, establishing the 'public interest'... It should be possible for the 
diversity of perspectives held within the community - reflecting people's culture, 
values, expectations and aspirations - to be accepted as part of the record, 
without prejudice to any further assessment of their merits" (ibid, ME) 
"the intended outcome.. . should be clearly stated so that people can have 
realistic and unambiguous expectations" (ibid, ME); 
Statutory and non-statutory procedures - "provide for informal as well as formal 
(i.e. statutory), ways and means" (ibid); 
Independent reviews - "Where it would be helpful to peoples understanding of 
an issue for there to be a formal independent review or assessment prepared 
and publicly. available, the procedure should enable this to be prepared and 
included in the decision making process. Where an independent review or 
assessment is to be undertaken a public scoping exercise should precede it to 
ascertain the relevant significant issues, with the resulting issues publicly 
available" (ibid). 

These lists of 'principles' demonstrate that sustainable management applies ideals for the 

cultural or social environment as well as for the ecological or natural environment. The 

promoted view is of an holistic environment and of decision making that seeks to cater for 

a diversity of peoples views, values and interests, in order to achieve a more equitable and 

thus harmonious, happy and stable society. The PCE's Office (1996, A17, Ml) explain, 

"Democratic societies have mechanisms for allowing citizens' opinions to be heard prior to 

some decisions being made, but tend to produce decisions that favour the majority or well 

resourced parties. For decisions to be sustainable and not worsen inequities or 

resentments, methods need to be found for addressing the concerns of all interested 

parties. "The PCE (1996, A17) suggests that ADR processes offer a way towards achieving 

this. "While environmental issues often focus on differences, common ground can be found 

in many cases. Inclusive decision-making methods (eg negotiation, mediation, pre-hearing 

meetings, community planning initiatives, joint management, liaison committees} can be 
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more effective in this regard than winner-loser methods (eg formal hearings, litigation)." 

Whether current EDR processes, in practice, are giving greater effect to these principles 

and objectives (summarised in Appendix II) is evaluated through consideration of 

participant perspectives, in Section 4. It is assumed that each of these concerns and 

ambitions have been addressed by current legislation and therefore, it is pertinent to 

consider these in relation to current practice. However, while they underpin the legislative 

and institutional framework provided, they may not be referred to explicitly. It is therefore 

necessary to consider more directly the character of the RMA. While the first step in any 

practical test must be to make reference to the resultant legislation itself, as this provides 

the 'starting block' from which practitioners set off and necessarily refer, this referencing 

of the RMA (provided in Chapter 4) is not a critique of its expression of ideals. Rather, it 

is provided as it is taken to be the basis from which the community proceeds to enact 

ideals and continues to interpret their application in day to day situations. 

3.6 MEASURING THE 'EFFECTIVENESS' OF CONSULTATION IN ACHIEVING ITS 

PRINCIPLES AND OBJECTIVES (EXPECTATIONS AND INTENTIONS). 

Consideration of the principles informing public participation in EDR indicates that indeed 

a 'new era' was anticipated with the passage of the RMA. As indicated earlier, there is an 

important distinction between means and ends and while, at times, means ought not to be 

seen as ends in themselves, it is evident that in planning, consultation does have 

objectives which are separate and complimentary to sustainable management. 

The PEFWP (1985, Ml} called for "a review of the effectiveness of all the elements of the 

proposed new system of environmental administration after five years of operation." Chart 

(1988, Ml) observed "In practice, the extent to which mediation can offer the benefits 

suggested is likely to depend on public perceptions of the legitimacy and fairness of the 

process." Similarly the theoretical assumptions surrounding EDR processes, as well as 

whether practice is effective in giving expression to the principles underpinning, and 

objectives of, public participation in environmental management, must be evaluated by 

reference to the perceptions of participants. A measure of success of any EDR process 

must be the level of satisfaction both in the experience of participating in that process and 

in the results or outcomes of the process (Chart, 1988; Carpenter and Kennedy, 1988). 

Therefore, any review seeking to evaluate the efficacy of public participation in EDR 

processes, must ask participants in these processes about their level of satisfaction in the 

process and in the terms of the resolution of the dispute. 
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While this research was being undertaken, the PCE's Office, released a discussion 

document, "Public Participation in Environmental Decision Making'' (PCE, Feb, 1996). That 

document had objectives similar to those of this research as it sought comments from 

participants in planning processes, in order to clarify "the nature and extent of problems 

faced by the tangata whenua and the public in participating in environmental decision

making" (PCE, 1996), among other things. That investigation concluded with the publication 

of "Public Participation Under the RMA, 1991: The Management of Conflict". The findings 

of that investigation complement this research and provide opportunity for comparison as 

both studies are concerned with the efficacy of current practice in giving expression to 

expectations of public participation in planning. However, the focus of the two studies differ. 

This research focuses specifically on the expression of ideals and principles associated 

with 'EDR' within sustainable management, as observed in practice. 49 Also, it intends not 

only to identify participants' perspectives on problems and limitations within different 

consultation processes, but also to identify perspectives on the benefits and strengths 

associated with the different EDR processes, as well as ascertaining participants views on 

the outcomes of their participation. This research also seeks to provide some explanation 

for the benefits and problems described by participants in EDR processes, as well as for 

the strengths and limitations of the different processes employed to resolve a particular 

dispute. It therefore provides an analysis of the features of conflict and characteristics of 

EDR processes as observed in practice. Consequently this approach considers the 

evolutionary 'dispute context', the perspectives of all participants and, theory informing the 

characteristics of different EDR processes and forums. 

49 It considers processes not formally required by the RMA, although they may be encouraged by 
the intent of that Act, for instance the use of a working party consensual approach, an example of which 
is given by PCE within a section on pre-application consultation. 
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CHAPTER 4 THE RESOURCE MANAGEMENT ACT, 1991 

4.1 INSTITUTIONAL CONTEXT OF THE RMA, 1991. 

Resource and environmental law reform involved: national environmental administration 

(State Owned Enterprises Act 1986, Environment Act, 1986, Conservation Act 1987, and 

the Resource Management Act 1991 50
); the creation of a Ministry for the Environment in 

1988 and a Department of Conservation in 1989, and; local government reorganisation 

(Local Government Amendment Acts 1988 and 1989). Consequently it has provided "a 

comprehensive and integrated legislative and organisational framework for resource 

management" (Javison, 1994). With this framework in place "there is a continued need for 

oversight to ensure that practice follows policies and plans; and to identify any failures in 

the system that require correction" (PEFWP, 1985, p19, Ml). 

The passage of the RMA, in 1991, marked the beginning of a 'new' phase in resource and 

environmental management, that of implementation to give expression to those features 

and characteristics considered important in the earlier reform phase. The RMA is the focus 

of public participation in resource and environmental planning, management, and dispute 

'resolution'. Within that Act are found prescriptions on when it is appropriate to seek public 

comment on management issues, in a formal sense, as well as some directives for 

consultation processes. It also 'describes' concepts to which planning and management 

must subscribe, in seeking to achieve the principles and ideals articulated throughout the 

reform process. Giving effect to the philosophies and principles (outlined in Chapter 3) is 

to be achieved primarily by interpretation and implementation of the RMA. 

4.2 'SUSTAINABLE MANAGEMENT' OF THE ENVIRONMENT IN THE RMA. 

In the RMA Part II, s5(ss1) the purpose of resource management is stated and 

'environment' is interpreted in Part I, s2. These and other sections, informing public 

participation in EDR are reproduced in Appendix Ill. The RMA essentially provides a 

starting point for a new phase of discourse about concepts informing EDR, as practitioners 

seek to implement that Act, especially with its wide definition of the term environment as 

being both a natural phenomenon and the integration of ecosystems and social, economic 

and cultural factors, and given the RMA's equally wide description of what constitutes an 

50 "The RMA, 1991 alone repealed 59 statutes and 19 regulations/orders, and amended a further 
54 statutes and 2 regulations", (Javison, 1994). Refer to the RMA's Sixth, Seventh and Eight Schedules. 
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effect. The PCE (1996, p7, ME) states "The definition of 'environment' in s2 of the RMA is 

very broad .. . thus, environmental disputes in New Zealand can include disputes relating to 

a range of environments, including the built and urban environment, and both public and 

private disputes." In defining environment in an all-encompassing way, that recognises the 

mutuality of environmental relationships and by further stipulating that sustainable 

management is to be achieved by, avoiding, remedying, or mitigating adverse effects of 

activities on the environment, (as well as sS(a) and (b)), Buhrs & Bartlett (1993, p133) state 

that government has "established a succinct and compelling purpose" for planning. Since 

the enactment of the RMA, a dialectic has been undertaken on the meaning of its purpose, 

as stated in Section 5. It is not the purpose here to describe that dialectic or to define 

precisely the meaning of 'sustainable management', this issue will be considered in Chapter 

14. However, it is necessary to set the context in which the case study can be considered. 

In Chapter 2 it was shown that 'sustainable management' sets out ideals for the 'cultural' 

environment as well as for the built, natural and physical environment. This recognition of 

cultural values is elucidated within the s6 of the RMA, which states, "In achieving the 

purpose of this Act, all persons exercising functions and powers under it. .. shall recognise 

and provide for ... (e) the relationship of Maori and their culture and traditions with their 

ancestral lands, water, sites, waahi tapu and other taonga" (RMA, 1991, Ml, ME). This 

prescription indicates that it is a matter of national importance that Maori cultural 

relationships with the environment find expression. Section 6(e) is clearly a prescription 

relating to the cultural environment. The RMA also tells resource and environment 

managers they shall take into account the principles of the Treaty of Waitangi (in s8). 

Duties to consult tangata whenua reflect Maori rights with regard to environment qualities 

and also those arising from the distinctive and unique relationship between Maori and 

government, as described by the Treaty of Waitangi. 

The RMA also highlights certain other features of the cultural environment. For example, 

in s6 (ME, Ml) managers "shall recognise and provide for ... the preservation of 

'outstanding ... landscapes', which is not a criteria for ecological sustainability of the natural 

and physical environment, as aren't some of the features that appear in s7 to which 

managers "shall have particular regard to", for instance "amenity values", and "heritage 

values or sites". Duties to consult the general public reflect ubiquitous citizens rights in 

regard 'the/their' environment and also those arising form the relationship between citizens 
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and their government agencies. 51 Beyond highlighting some specific concerns, the RMA 

makes no attempt to list every conceivable resource, interest, value, or feature of either the 

physical, natural, built or cultural environment. However, it does direct planning and 

management authorities that they must give citizens frequent opportunities to articulate 

these and also describes for planners and managers the approach to use in carrying out 

their task, and in reconciling diverse perspectives. 

'The environment' concept within the RMA integrates 'culture' as described by humanistic 

worldviews. It is an holistic consideration of 'environment', which necessitates a 

comprehensive-integrated approach must be taken to considerations of the effects of 

activities on 'the/peoples environment'. The philosophy promoted in the RMA also 

acknowledges diverse relationships between citizens and the/their environment, and 

describes that the community has an important role in describing its diverse interests and 

values, as well as its 'common interests', and thus also in helping to set the goals, 

objectives and priorities for local government management practice during the formulation 

of its local resource and environmental management framework. The community also has 

a role in formulating management responses to specific planning issues as these arise, not 

only for the pursuit of those things thought in the 'public interest', but for the pursuit of 

sectoral or 'group' interests, with no reference to the size of the constituency or the sector. 52 

This rationale was shown to be rooted not only in the concept of 'sustainable management', 

but also in the concept of democracy.53 If proposed activities have the capacity to have 

adverse effects on the cultural environment, as told by participants in democratic processes 

(both required and informal consultation exercises) efforts are to be taken to avoid, remedy 

or mitigate these, just as is required in regard to potential adverse effects on ecological 

values. If that can't be done alternative means of conducting the activity may have to be 

found, thereby promoting 'social sustainability'. 54 

51 The RMA makes it clear that, in regard to local government activities surrounding resource and 
environmental planning and decision making, citizens can have much greater influence than voting in 
triennial elections, and local government must provide the opportunities for that influence to occur. 

52 The meaning of 'effect' in the RMA, Part I describes that every conceivable consequence of 
activities must be considered "regardless of the scale, intensity, duration, or frequency of the effect ... " 

53 A potential spin-off of allowing cultural diversity to persist bears a resemblance to an often cited 
argument for bio-diversity. Resource and environmental managers may find in the Mure that they want 
to adopt some 'less than mainstream' perspectives and practices, if these demonstrate an ability to 
conduct economically, socially and ecologically sustainable activities, given that there is always a 
potential for 'mainstream' philosophies to fail to provide 'sustainability' and a secure Mure. 

54 How the 'social sustainability' thread of the RMA's purpose has been applied in practice are found 
for example, in Cook Islands Community Centre Soc. Inc against Hasting District Council, 1994, NZRMA 
375 and in Te Runanqa o Tama Rere against Northland Regional Council, 1996, NZRMA 77. Both of 
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4.3 PRINCIPLES STATED WITHIN PART II OF THE RMA. 

The RMA also lists a cogent set of principles to be applied to management of all resources 

(excluding minerals) in achieving its purpose. Since 1991 the RMA's stated purpose and 

principles have been further interpreted, as necessary for implementation, for example the 

term 'while' in the Part II, S5(1) gave rise to conflicting views and needed clarification.55 The 

RMA stated that, in achieving its purpose of sustainable management, all persons 

exercising functions and powers under the Act, (resource managers, developers and 

'protectors') shall recognise and provide for certain matters. Within Part II, s6(a)-(e) appear 

the concepts: "preservation" and "protection", "inappropriate: subdivision, use, and 

development", "maintenance", and, "enhancement". Furthermore, all persons shall have 

F>articular regard to certain matters. Within Part II , s7(a)-(h). appear, as well as those listed 

above, the concepts:· "kaitiakitanga". "efficient use and development", and "intrinsic value" 

of ecosystems. Each of these concepts require interpretation by those working within the 

Act, arguably anyone undertaking an activity in New Zealand, but in terms of EDR 

particularly those charged with consulting, making 'resolutions' and determining outcomes. 

The Act does not provide interpretations of most of these terms. Those with personal or 

professional interests in any planning or judicial enforcement, or in an activity and its 

effects, are to determine how these concepts will be interpreted. The exceptions are 

kaitiakitanga and intrinsic value of ecosystems for which interpretations are provided in Part 

I, of the RMA. 

In order to "recognise and provide for" and "have particular regard to" the matters required 

by Part II, planners, among others, are developing a toolkit of planning approaches 

focusing on the impacts or effects of proposals, as well as the potential wider or long-range' 

consequences of proposals, and are attempting to practice a more comprehensive, 

integrated and insightful approach to planning. Consultation is integral to impact 

assessment and 'anticipatory' (and 'visionary') planning. However, "Councils and the 

Environment Court are the final decision makers on applications for resource consents and 

appeals respectively. As 'persons exercising functions and powers' under the RMA, they 

are charged with achieving the purpose of the Act.. . Councils are not restricted to 

these cases found that severe adverse effects on the 'cultural' environment, according to the cultural 
perspectives of some people, were sufficient to deny resource consent for activities proposed by others 
who did not share that cultural perspective, and whose proposed activity was otherwise considered 
ecologically and economically sustainable. 

55 Refer, Upton, 1994; Grundy, 1994, and; Upton, 1995 as an example of interpretative debate over 
the purpose of the RMA. Also, "Have the Strands of the Section 5 been Brought Together", New 
Zealand Planning Institute Conference, 1997. 
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considering only the matters and evidence put before them by applicants and submittors; 

they may call for further information and commission reports in order to ensure that they 

have all the necessary information before making a decision" (PCE, 1996, p9, ME, Ml). 

Therefore, there is an important role for professional planners, as advisors working within 

government agencies (and in private agencies) to fully inform and 'educate' elected and 

appointed decision makers as to the concepts informing, and objectives of environmental 

management activities. Given the characteristics of 'consultation' described in Chapter 3, 

the emphasis for those who 'govern', in terms of resource and environmental management, 

is implied to be that they are appointed by their community as representatives to "be in 

charge or command of conducting" the processes for EDR and to achieve sustainable 

management, and "to influence or determine the course of action" to take in particular 

instances (having considered the views of those they have consulted with), rather than an 

emphasis on to 'govern' as meaning to "rule or control with authority" (definitions of 'govern' 

are from "The Oxford Dictionary of Current English", 1987). 

4.4 OPPORTUNITIES FOR PUBLIC PARTICIPATION WITHIN THE RMA. 

The integration of conservation and development, involved three essential elements: 

1) putting in place procedures that ensure the physical and social environment can be 
fully considered as part of the generation of all policies, plans and projects; 

2) applying professional and technical resources to the task of defining environmental 
qualities, resources and limits, and ensuring the resulting information and advice is 
considered in an integrated framework by managers and policy makers; 

3) making value judgement which involve balance - e.g. between present and future 
generations, between use or protection of resources, between use of renewable or 
of non-renewable resources etc. (adapted from EATG, 1986, p6). 

While expertise and the plurality of advice that flows to decision-makers as a consequence 

of integration has been maintained, as the PEFWP, (1985, p19) noted such "specialisation 

cuts across the need for an holistic view of resource use which is essential for sustainable 

management". Therefore each of the three essential elements for integrated planning, 

necessitate consultation. The public are therefore provided opportunities to participate in 

planning and decision making processes. Furthermore, consultation with and between the 

'community', specialists, regulatory authorities, developers, has been seen as not only 

appropriate, but most effectively employed, particularly for dispute resolution, when 

undertaken during the assessment of environmental effects (AEE henceforth) stage in 

formulating a proposal or in a pre-resource consent application phase of planning. 

Tremaine (1994) provides a list of RMA sections prescribing or relevant to consultation 
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which are reproduced in Appendix Ill. This list comprehensively identifies all opportunities 

for inclusivity of public comment and concerns, either directly or by way of a 'taking into 

account' the information provided by public participants. As there is a tendency for most 

members of a community to become involved in planning processes only when a dispute 

emerges, as a proposal is seem to affect their interests, the opportunities for dialogue in 

the consent decision process are reproduced here in Figure 2. 

FIGURE 2 OPPORTUNITIES FOR DIALOGUE IN THE 
RESOURCE CONSENT DECISION PROCESS 

Local Authority Stages 

Pre-appliC2tioo period 
clarification by applicant of environmental 
c:ff ccts; consultation with affected parties 

Consideration by council - notify or not notify! 
may seek further information (s 92) 

~'S-ub_mi_·_ss-io_n_p_e_ri-od~~~~~~~~~~~~ 
I 

Consideration of submissions by council -
preparation or advice 

...... .... .. . .... . .. .. ... ..... .. . .. ... .. .. .. ... .. . .. .. , 
;Pre-bearing meeting option :-

. . 
······ ·· · ··· · · ·· ··· ·· ·· ··r ··· ·· ·· ····· ···· ·· ········ 

Opportunities for Dialogue 

Opportunity for applicants to obtain 
information about the views of affected and 
interested parties, and submitters to obtain 
information about the proposed 
development 

Opportunity for further dialogue with 
affected panics (ongoing) 

Fonnal opportunity to clarify concerns and 
information, and possibly achieve 
resolution of conflict through pre-hearing 
meetings 

Council bearing 
opportunity for decision makers to obtain 
additional information through inquisitorial 
process. 

f---+ Although there is no cross examination or 
provision for direct dialogue between 
parties, holding a hearing docs not preclude 
informal communication between panics to 
resolve the conflict 

• 
Environment Court 

;;_A;jcfiti~~~ ·cii;p~i~ -~l~tl~~;,· ~j,ti~~-. · · · · · · · ... . ;-- Formal opportunity to settle issues through 

after appeal lodgement, before appeal hearing~ mediation, consent orders, etc 

. ' ···················· ····r···· ······················ 

Hearing or the Court - adversarial process 
cross examination pcrmiru:d through counsel. 

Argument centred on interpretation of 
technical information under the RMA. 
Ongoing opportunity for panics to resolve 
matter through informal discussion 
resulting in a consent order 

Source: Parliamentary Commissioner for the Environment, 1996, p3 
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4.5 ASSESSMENT OF EFFECTS AS A VEHICLE FOR PUBLIC PARTICIPATION. 

The elements of AEE prescribed within the RMA outline both 'principles of, and the 

'process for' , providing impact assessment information. AEE are part of: 'policy formulation' 

and 'rule making' (through the definition of resource uses allowed as of right or as activities 

that require consent); 'applying rules' (when consents are needed AEE must be provided 

to assist with consent decisions); and, monitoring for compliance (to ensure an adequate 

examination of the anticipated consequences of the proposed action). 

The RMA, also outlines the process in terms of outcomes (e.g. allow for public input at a 

formative stage) and in detail - Schedule IV of the RMA contains the basic impact 

information requirements (refer to Appendix IV). Wells and Fookes (1988, p6) provided a 

definition of "environmental impact assessment" which sees EIA as ... 

"a process by which the impacts of a proposal (whether as a policy, 
management plan, or intended development) are identified early on in the 
decision-making process, so that these considerations can be taken into 
account in the design and approval of the proposal." 

The framework provided within the RMA intended EIA's to be "comprehensively and 

consistently applied as part of the statutory process, so that it would have a clear role in 

the formulation of policies and definition of resource management criteria, as well as a 

place in project planning and monitoring for compliance" (Wells & Fookes, 1988, p5). 

Furthermore, 

"EIA would have direct input into the proponent's selection of project design 
and into the consideration of the application by the consent authority." (Wells 
& Fookes 1988, p6) 

The model developed for decision making saw AEE drawn more closely into the whole 

planning process, for all stages and all situations. "No longer would it stand as an adjunct 

to other processes" (Dadelszen & Fookes, 1988, p13.) As such, an adequate assessment 

of consequences is intended to cover all the major issues arising from a proposal (for 

policy, rule setting or consent application).56 

56 Wells & Fookes argued that the need to resolve the argument over the definition of 'environment', 
and inclusion of social and economic impacts can be avoided, as "whether the major issues arising from 
a proposal are classed as 'environments/', 'social', 'economic', 'cultural', or whatever, is immaterial to 
the over-riding consideration that the assessment of consequences address the major issues of concern 
to the interested parties." It could also eliminate use of the term 'environmental assessment' and replace 
it with the broader term 'impact assessmenf On RMLR, 'IM' No. 20, 1988, p13). 
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"The key .. . is to bring conflicts out as early as possible and to use various 
techniques - including environmental assessment - to test the scope for 
resolving them outside the legal (adversary) process." (PEFWP, 1985, p19) 

Sustainable management of the environment is to be tackled using several 

complementary, organisational and planning tools. One of the principle means is the 

explicit assessment of likely consequences of policies and related rules within regional 

and territorial plans. This means a simplified approval process is possible as a clearer 

"envelope of opportunity is defined for developers" (Dadelszen & Fookes, 1988, p9). 

Anyone choosing to pursue a proposal that contravenes the standards set in the plan 

would do so knowing that non-compliance carries with it major investigations and public 

consultation. While consents are very important, as they are the bases for resource uses 

which fall outside a pre-determined framework such as "permitted activities", applying for 

consents comes towards the end of the resource management and planning process 

(Allen, 1988, p29). Anticipating that the public will have concerns once a consent 

application is notified, and that the statutory process encourages pre-hearing meetings 

for inter-party dispute resolution, should encourage astute developers to establish a 

dialogue with the public earlier than formally required. Such an approach enables the 

taking account and incorporating community views and values, (canvassed as part of 

impact assessment during the process of developing proposals) by ultimately acting to 

avoid, remedy or mitigate any adverse effects or addressing the concerns of the 

community. Furthermore, implementing the "precautionary principle", whereby any 

uncertainty about adverse impacts results in a curtailing of the cause of the impact 

(Argyman & Evans, 1993) can be enhanced via AEE, if community concerns along with 

other specialist experts, are taken into account early in proposal development. 

Avoiding, remedying or mitigating adverse environmental effects is a pervasive obligation 

within the RMA. All resource consent applications must include an AEE, the detail of 

which must correspond to the scale, scope and significance of the anticipated effects. 

Sadler & Ward (1995, p24-25, ME) observe "in New Zealand, the outlines of EIA practice 

under the RMA are now beginning to emerge ... while there is little doubt that the RMA 

has provided better integrated and more effectively applied EIA, questions remain about 

the quality of the inputs to the process and, as a consequence, the quality of the product. 

The adequacy of data submitted by applicants to consent authorities has been the 

question to arise most often".57 

57 Martin Ward, is the N.Z. Coordinator of the "International Study of the Effectiveness of 
Environmental Assessment", which distributed a questionnaire to survey the status of EIA, under four 
main headings - adequacy of the institutional framework: scientific and methodological basis, identifying 
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A number of articles have been written on the pros and cons of recent EIA practice in 

New Zealand. In these, practitioners and administrators have expressed concern that the 

AEE demands of the RMA may have "outreached the skills and experience of many who 

are required to use them" (Sadler & Ward, 1995, p24). Such observations again highlight 

the importance of reskilling and educating planners and managers to enable them to carry 

out their tasks, so that they are able to effectively give expression to the principles and 

objectives of environmental management. 

AEE require resource managers to broaden the scope of considerations in planning and 

decision making. This is not to say resource managers are to become 'all knowing'. They 

are, however, expected to consult with experts, including the community of interested 

parties, (who are able to provide their own perspectives and values in relation to 

resources, their environment and how particular proposals will effect them), and to take 

full and balanced account of the value of resources, to all groups within the community, 

in a way that reflects the past, present and future significance of those resources. 

Meaningful consideration of the impact of preservation, use or conservation on economic 

development, social equity (justice), other resources, social and cultural values, and future 

generations (PEFWP, 1985, p17) can only occur if these aspects have been thoroughly 

explored during AEE research and analysis. Therefore, such an exercise must entail 

public consultation. There are benefits to both the developer and the community by 

including the public early during a 'scoping of effects' exercise or AEE analysis. 

"Developers require a means of determining quickly and at an early stage of 
the proposed development whether it meets the criteria of the environmental 
management system (as well as commercial criteria), and if not, what 
changes are necessary. This needs to be achieved before substantial time, 
effort and money costs are incurred. Once this is determined a simple, 
speedy and inexpensive means of obtaining the necessary consents is also 
required... Other community groups require a means of ensuring that their 
real concerns about resource development or management are articulated, 
heard and influence decisions about resource a/location and use in such a 
way as to meet those concerns to the extent compatible with the need for 
balance in resource decisions. The community too requires early certainty in 
the sense that once decisions are made, balanced resource management can 
only function effectively in an atmosphere of community trust, acceptance and 
cooperation. Community groups often have more limited support resources 
than developers. They too would benefit from a simplified and streamlined 
process for obtaining consents." (PEFWP, 1985, p18, ME) 

the strengths and limitations of "state of the art" practice: how well EIA is conducted at the main stages 
of the process and for key areas of concern: and the overall performance of EIA in meeting key 
objectives, influencing decision making and so on. The results and analysis of this study are not yet 
available. 
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Regional and territorial policy statements and plans have an important role to play in 

establishing a framework for the assessment of environmental effects of future proposals. 

"As these proposals come forward, their AEE and consent process in tum will challenge 

the policies and plans, possibly leading to changes" (Sadler & Ward, 1995). 

4.6 ALTERNATIVE DISPUTE RESOLUTION WITHIN THE RMA, 1991. 

The RMA's 'EDR' framework establishes specific outlines for both formal administrative 

processes and judicial processes to be used. However, it also provides for alternative 

approaches and forums to be used as an adjunct to those processes prescribed.58 Both 

s99 Pre-hearing meetings and s268 Additional dispute resolution (refer to Appendix V) 

allow for an invitation to disputants to "meet", along with any appointed mediator/facilitator 

and those with statutory authority (as individuals these participants are not automatically 

disqualified from later proceedings). "for the purpose of clarifying, mediating or facilitating 

resolution on any matter or issue" (s99) or "for the purpose of encouraging settlement" 

(s268). In both cases an invitation is extended, participation is voluntary, the process used 

to 'resolve' the dispute is discretionary (as there are no guides as to how to go about 

settling disputes within pre-hearing meetings or ADR meetings), and, authority remains with 

the planning or judicial body to make final determinations in consideration of the outcomes 

of these meetings. Council is not obliged to hold a hearing, under s100 (refer to Appendix 

V) . given circumstances indicating a lack of conflict, presumably as issues have been 

successfully resolved. Therefore, if Council is satisfied with outcomes as designed by 

others, they can endorse those and cancel the hearing. However, as the PCE (1996) 

observes "the opportunities for addressing conflict will not always result in the resolution 

of a dispute, because the Council, not the parties, has responsibility for deciding the 

outcome of a consent application and must take into account the matters set out in Part 

II and have regard to those set out in s104 of the Act." Thus Council must always play a 

role in overseeing and monitoring ADR processes and outcomes as they have final 

responsibility for environmental outcomes. 

The RMA clearty intends to provide frequent opportunity for environmental disputes to be 

resolved outside of the formal and judicial processes. The options provided by the RMA "do 

not preclude other initiatives by councils or others to forestall confrontation over a proposal, 

such as wide consultation with public groups before or after an application is lodged" (PCE, 

1996, p10). There is considerable scope for territorial authorities to provide for, or indeed 

58 EDR and ADR are discussed thoroughly in Chapter 6. 
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to require, ADR meetings prior to applicants lodging resource consent applications, even 

though this possibility is not specifically mentioned in the RMA. 59 Dadelszen & Fookes 

(1988, p11) also expressed a preference that decision makers employ mediation 

opportunities, to help improve conflict resolution and decision making, early in the 

(approval) process rather than just prior to a hearing. The requirement then, to conduct an 

AEE of activities, to be included with applications for approval of resource consents under 

'plans', provides an opportunity for the interested parties to become involved in actively 

seeking solutions to disputes at the time a potential for conflict becomes evident, as well 

as checking compliance and enforcement needs. Pre-hearing meetings are increasingly 

used successfully for such a purpose.60 However, these take place after consent 

applications in relation to a 'fully developed' proposal, have been lodged with regulatory 

authorities, or after what appear as 'fully developed' policies and rules are notified and 

public submissions called on 'draft' or 'proposed' plans. The PCE (1996, p10) states "the 

good sense of an applicant consulting with potentially affected parties before lodging an 

application for consent has become well-recognised and such consultation now forms part 

of the strategy of many large organisations which apply for consents on a regular basis." 

Such initiatives in pre-application consultation are able to address "disputes which arise 

due to misunderstandings or misinformation... which may account for 60-70% of 

environmental conflict" (PCE, 1996, p10, ME). While the RMA does not expressly require 

applicants to consult, it is "a wise step, as where an applicant fails to consult adequately, 

the council may delay dealing with the application until it is satisfied that it has the 

information it requires (s92(3)) . Under s92(2)(a)(ii) a council may require an applicant to 

explain the consultation undertaken where the council is of the opinion that significant 

adverse effects on the environment may result from the activity for which the consent is 

sought" (PCE, 1996, p11). It is important, in consultation and AEE, particularly in terms of 

EDR, that the identification of value judgements is necessary if balance is to be sought. 

"Conflicts between conservation and development occur deep within the 
bureaucracy so that elected political leaders rarely have to turn their minds 
to exercising value judgements on the issues, except on a one-off basis on 
occasions when political crises develop. The result is firstly, a loss of political 
accountability; second the dominance of naffow professional ideologies (of 

59 The PCE's (1996), study found "all councils [that they consulted] stated that, when the opportunity 
arises, they encourage applicants to consult before lodging an application, in order to identify issues 
and potential environmental effects, and to avoid delay once consent has been lodged. While the 
approaches are largely informal and ad hoc, staff generally use these opportunities to resolve issues 
before a hearing is held." Furthermore, it found Taranaki Regional Council has a performance objective 
for its officers to "resolve 90% of all submissions received through the pre-hearing process." 

60 Refer to Sands, F. 1993: "Environmental Dispute Resolution Under the Resource Management 
Act: Should Planners Be Mediators?" 
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engineers, foresters, doctors) over the decisions made in the bureaucracies 
they firmly control; third, an inconsistent trial of decisions when issues are 
forced up to the political level for resolution." (EATG, 1985, p10)61 

While private resolution may be inappropriate for some disputes under the RMA, ADR 

forums may assist in identifying and narrowing the issues in dispute, may resolve some 

of the concerns of objectors and help to achieve agreement on certain undisputed facts 

(PCE, 1996) and may encourage the formulation of grass-root solutions which address 

the issues and concerns of each of the interested parties directly. 

"The key to change still lies in the motto, 'think globally, act locally'... In the 
end it is what occurs at the 'grass-roots' level that makes or breaks policy." 
(Buhrs & Bartlett, 1993, p2) 

4.7 CONCLUSIONS ON THE RMA'S CONTEXT FOR PUBLIC PARTICIPATION. 

The RMA provides an open and inclusive planning system intended to facilitate 

anticipatory, integrated planning and decision-making, in order to achieve 'sustainable' 

resource and environmental outcomes. Consultation is also underpinned by esoteric 

philosophies, given constitutional priority, as planning and decision-making processes are 
\ 

to give effect to principles and objectives thought desirable ends in themselves, as they 

describe a 'sustainable' socio-political context. 'Consultation' is therefore underpinned by 

two streams of thinking. One describing practical needs, the other describing philosophical 

needs. While consultation 'rights' are specified in the statute, it is often discretionary when 

and how the public will be consulted, (in choosing what planning mechanisms to use and 

which of the consultative processes to apply), and discretionary elements as to the 

characteristics within each of the possible consultation processes. 'Discretion' enables 

flexibility in designing an appropriate mechanism to apply in a particular instance. In using 

their discretion planners and decision makers need to consider ideas described during the 

RMA's formulation, as citizen involvement in planning is more than adherence to 

procedures, as it is underpinned by a number of different ideals, associated with but distinct 

from motivational factors. 

61 EATG (1985, p11) indicated "a Ministry for the Environment, backed by statutory procedures, 
would improve the situation because (among other things) such a Ministry would: facilitate the provision 
and coordination of standardized, simplified and effective procedures for integrating conservation and 
development; bring decisions requiring value judgements into the open and ensure they are properly 
made, i.e. by the elected government or in clear accordance with recognised criteria established by the 
elected government, after due public process." The EATG (1985, p10) also envisaged a need to 
"change attitudes throughout the public service by making it clear that environmental planning, and 
management activities are no longer to be seen as subordinate to the main thrust of traditionally 
dominant management activities." 
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CHAPTER 5 CHARACTERISING ENVIRONMENTAL DISPUTES 

5.1 SOURCES OF RESOURCE AND ENVIRONMENTAL CONFLICT. 

Changing social values and attitudes, increased concern about environmental problems 

and competition for resources and over environmental values are typically described as the 

sources of environmental conflict (e.g. Blackford, 1992(a); Chart, 1988; Kolb, 1983). Others 

consider these symptomatic of fundamental aspects of human nature (e.g. Sands, 1993). 

Theoretical perspectives found in "Needs Theory", "Conflict Theory' , and "Interpretive 

Humanism Theory" examine the root sources of the existence of environmental disputes. 

5.1.1 Human nature and social contexts which increase the level of interaction and 

competition as the root of conflict 

Needs theory asserts conflict between values arise from the differing experiences, world 

views and consequent needs and wants of individuals and groups (Carpenter and Kennedy, 

1988; Sands, 1993). Conflict theory takes the view that "conflict is inherent and innate in 

human nature and relationships" (as proposed by Adler, 1990; Laue 1990; and Wehr, 1979 

in Sands, 1993), suggesting that escalated natural competition leads to conflict, while 

'interpretive humanism' theory highlights the participants as the creative force in any conflict 

and its resolution. These views emphasises a need to see action, meaning and purpose 

as intertwined in a conflict; that is, the context is crucial to the analysis of conflict. 

The notions that conflict is derived from: the existence of different perceptions of needs and 

wants in relation to resources and the environment; escalated competition, (a natural 

consequence of human interaction when diverse demands on resources and the 

environment are inevitable), and; the socio-political-humanist context, which attempts to 

cater for diverse perspectives in providing opportunities for democratic, equitable 

participation, suggests one ought to anticipate a positive correlation between an increasing 

number of people (or groups) with diverse perspectives interacting within a finite resource 

and environmental domain, and the frequency and/or intensity of conflicts likely to arise. 

Consequently there is a corresponding need to provide mechanisms to effectively and 

satisfactorily resolve those conflicts, if a purpose in consulting the interested parties is not 

only to identify diverse views, interests and values but indeed, to take these into account 

by attempting to accommodate them. Local government authorities have a responsibility 

to resolve these conflicts by managing the social contexts (forums) in which they are 

articulated and the processes by which they are resolved, as is stipulated in the RMA. 
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5.1.2 Changing social values and attitudes to development and the environment . 

Economic development has generally been taken to indicate "social progress, as it was the 

means by which the lives of all members of society would constantly improve" (Bacow and 

Wheeler, 1984, in Blackford, 1992(a)). Concerns about the environment assumed not only 

a need for continued development, but for planned development and a need to strike a 

balance between development and conservation in order to maintain or improve 'quality of 

life' . In the past, "overall, the 'balancing' factor for uncontrolled development was almost 

exclusively seen in terms of human needs... Very little attention was given to the 

preservation of flora or fauna for their own sake. The prevailing view of the environment 

was clearly 'anthropocentric' in the sense that nature was almost exclusively seen as a pool 

of resources for the satisfaction of human needs, to be exploited almost with impunity" 

(Buhrs, 1991, ME). The approach of environmental managers prior to the 1970's was also 

'technocratic' in that the key elements in the approach to the environment were: 

a "A belief in the possibility of continued economic growth for human purposes; 
b A belief that difficulties arising from economic growth can be solved by scientific and 

technological means; related to this is an emphasis on rationality and expertise in 
the formulation of solutions and avoidance of debate about values and principles; 

c Suspicion towards greater public participation; 
d A belief that the environmental problems can be 'managed' within the context of 

existing political and societal order." (Buhrs, 1991, p 73) 

Blackford (1992, ME) suggests the basis of environmental conflict "can be traced to the 

emergence of an environmental paradigm in the 1960's ... as impacts of development were 

questioned and the pressure on finite resources increased." An ever growing awareness 

of the negative consequences of economic development led gradually to a change in 

people's attitudes to development and also to the environment itself, while increasing 

pressure on finite resources from a range of potential users contributed to resource 

management problems and environmental conflict. While such concerns arose in the public 

arena, Maori had renewed demands for recognition of their rights to own and manage 

natural resources, in accordance with 'rangatiratanga', under the Treaty of Waitangi. 

The environmental policy making equation gradually became very complex and conflict is 

a characteristic of this complexity. An "ecocentric approach" did take shape, as new groups 

emerged to express alternative views based on an "environmentalist" rather than 

"anthropocentric" or "technocentric" paradigms (Buhrs, 1991). Environmental concerns are 

raised {which may still be grounded in anthropocentric or ecocentric motives and, whose 

'legitimacy' and relative levels of importance is individually perceived), are now able to be 
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variously addressed, (from humanistically to technically), so that environmental conflict and 

"debate has became a priority as well as a political reality" (ibid). 

The emergence of new political movements in the 1960's and ?O's demonstrated a 

fundamental change in social values and attitudes to the environment (Blackford, 1992(a)). 

This shift in public opinion is reflected in the growth of political and legal institutions that 

are concerned with environmental protection (Bacow and Wheeler, 1984), for example the 

passing of the "Environment Act, 1986" and the "Conservation Act, 1987". Resource 

management law reform is further evidence of a shift in social values and attitudes, not 

only to the management of the environment, but also in respect to the rights of the public 

in planning and decision making, as indicated by the principles informing, and objectives 

of, public participation in EDR processes. 

5.2 CAUSES OF ENVIRONMENTAL DISPUTE 

Causes of environmental dispute include: "irreversible ecological impacts" (Susskind and 

Weinstein, 1980, in PCE, 1996), "differing attitudes towards risk and uncertainty, 

indeterminate time-horizons, cultural values, disagreements over costs and benefits, the 

use of fixed resources, appropriate levels of protection from environmental and health 

harms and relevant weights given to competing policies and values" (Blackford, 1992 (a) 

p12). The PCE (1996) states that in its experience, disputes arise when all or some of the 

parties involved in a decision making situation, "do not trust each other; do not have access 

to the fullest possible information about the decision-making process [or], the implications 

and detail of proposals; perceive significance and/or conclusiveness of the information 

differently [or]; do not share the same views as to what should be done as a result of the 

information. These views may be based upon different beliefs and values." To further 

complicate disputes, "one or more of the parties may claim to represent the broader public 

interest [and]. .. the nature boundaries, participants and costs are often indeterminate" 

(Susskind and Weinstein, 1980, in PCE, 1996). 

5.2.1 Diverse perceptions and attitudes to risk and uncertainty. 

It is an axiom that people perceive and respond to risk and uncertainty to different degrees 

and in different ways. It is therefore evident that attempting to resolve these differences, 

when making decisions regarding an activity which has potential to pose some risk, or 

which involves uncertain outcomes, will lead to conflict. The basis for individual perceptions 

and attitudes to risk and uncertainty is found in variance in how people receive, interpret 
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or process and retain information from past experiences as well as that presented to inform 

a current issue (Kolb, 1983). 

* lnfonnation uncertainty and an inability to accurately predict risk and outcomes. 

" The complex nature of the natural environment and our lack of precise 
scientific information causes problems in identifying the causal factors of 
environmental degradation. Because it is difficult to establish links between 
cause and effect we are not able to predict accurately the outcomes of our 
actions. Scientists can 'explain' some phenomena but there is no common 
agreement amongst 'experts' as to the proper course of action" (Blackford, 
1992, p5). 

Any measure of potential risk associated with an activity thus carries some degree of 

uncertainty and gives rise to variable degrees of alarm, anxiety or precaution among 

citizens. While a lack of consensus amongst experts adds to the climate of uncertainty and 

to distrust in predictions, 'guarantees' or measures of risk. 'Uncertainty' is threatening, in 

that an inability to predict with accuracy and assurity, gives rise to perceptions of greater 

potential risk; a 'fear of the unknown'. It is preferable to have accurate assessments of risk 

to reduce fear and perceptions of risk, than it is to be unsure. 

* Conflict arises when available infonnation does not address the concerns of the 
community 

Husser (1982, in Blackford, 1992, p6) suggests that conflict arises when communication 

is at cross purposes because of the different underlying motivation or outlook of those 

involved. He suggests "invariably the reasons people propose projects are technical, and 

economic, and the reason people oppose projects are social [cultural] and environmental. 

The proponents continue to generate technical information which does not answer the 

concerns of the opponents". 

5.2.2 

* 

Different perceptions of, and about, 'environmental quality'. 

"Disagreement over the lfllevant weights granted to competing policies and values 
(interests)" arising from "diffelflnt perceptions of need8' and wants. (Sullivan, 1984 
in Blackford 1996) 

That the unique qualities of the environment are 'valued' differently can cause competition 

between values, particularly if these are pitted against each other in a mutually exclusive 

way, which causes conflict. Unique qualities arise out of the complexity of the environment 

and importantly, also diverse human responses to it. Complexity is due to: the irreversibility 

of some impacts, indeterminate time horizons, where the costs might fall, problems in 

identifying the 'public interest' (Susskind & Weinstein, 1980), differing assessments of 
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probabilities, differing attitudes towards risk and the fact that impacts are not necessarily 

restricted to national boundaries (Bacow & Wheeler, 1984), or physical boundaries. For 

example, water may be clean by statutory quality classification standards but may not be 

clean by Maori spiritual standards (Blackford, 1992). As human perspectives are important 

in 'assessing' environmental values, it is problematic to develop an agreed, common 

ranking for such values. Only the righteous or dogmatic could insist there are right and 

wrong perspectives as to how to rank all environmental values. Allowing one set of value 

to prevail over others is interpreted as inequitable and thus causes conflict. 

* "Disagreements over the new distribution of costs and benef"d:s that arise from a 
project' (Sullivan 1984, in Blackford, 1992). 

It is generally considered 'unfair' to impose heavier costs (adverse effects) on people who 

may not benefit or benefit no more than others who bare lighter costs, and to take from one 

(so depriving them) in order to give to another (so advantaging them). However, exceptions 

arise if the costs on the few are counterbalanced by benefits to the many, in which case 

'in the public interest' or 'for the common good' may be brought to bear and takes 

precedence over the rights of the individual. Disputes arise from issues of competing 

interests/values and differential costs/benefits so perceived, even when the assertion of 'for 

the common good' may be argued. A reason for that is that value judgements are brought 

to bare in considerations of 'the' public interest, as a position heralded as 'the public 

interest' may compete with other 'public interests' . 

A common response to differentials in, or a changed nature of costs and benefits is found 

in the NIMBY (Not In My Back Yard) syndrome. The NIMBY phenomena, as a cause of 

environmental conflict, is rarely mentioned in EDR literature although it is a problematic 

feature in the siting of many facilities desired by a community (for example, licensed 

premises, night-lit stadiums, half way houses). Opponents invariably present their interests 

in terms of the other causes of conflict presented here. Parochial versus 'common good' 

interests are an important cause of conflict. 

5.2.3 

* 

Different perceptions as to appropriate measures of degree. 

"Disagreements over the appropriate level of protection from adverse 
environmental and health effectS' (ibid). 

Defining and setting limits to adverse effects may require selection of a fixed range, point, 

or some quantifiable value and therefore tends to rely on technical/scientific measurement 

and analysis of effects. Variable perceptions of the acceptability of such measures arise 
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and as some values (and thus also effects on these) are difficult to define and quantify. 

Humanist perspectives can form a contrast to technical/scientific reason. At the root of 

these causes of conflict (outlined above) is an inability to quantify all the values related to 

the environment, no universal agreement as to how to rank or weight values in relation to 

each other (and hence about how to fairly represent all interests and values),62 or to 

accurately predict, and thus avoid, all adverse effects with a high degree of certainty. There 

is an implied need for improving information to better describe and explain: different values; 

variable but perhaps equally valid perceptions of these values, as well as; a process which 

can accommodate the comparative evaluation of quantifiable and unquantifiable values and 

facilitate better communication of, and taking into account diverse concerns. 

5.3 A NEED TO IDENTIFY THE SOURCES AND CAUSES OF DISPUTE. 

Identifying the sources of conflict is recognised as a crucial step in dispute resolution (Ury, 

1993; Fisher, 1983; Carpenter and Kennedy, 1988). Each of the sources of dispute provide 

a way towards resolving issues and thus the dispute. For example, if there is disagreement 

over the relevant weights granted to competing policies and interests arising from different 

perceptions of needs and wants, attempting to persuade people to change their values 

perceptions may have limited success, as these may be fixed in their 'worldview'. Rather, 

in resolving such conflict it is more pertinent to attempt to cater for each of the values to 

a level which satisfies those who hold them to be important. Similarly, disenchantment over 

the new distribution of costs and benefits arising from a project may require attempts to 

avoid, remedy or mitigate adverse effects, as well as compensate or replace losses, or 

relocate either the activity or individuals baring unfair costs. Within the RMA, the key to 

dispute resolution is to focus on the effects of activities, as the PCE (1996) observe. 

"The nature of disputes relating to the RMA reflects the effects-based 
approach used in that Act. 'Effects-based' means that activities themselves 
are not regulated but, rather, provision is made for policy makers to set limits 
on, or prohibit, adverse environmental effects. In principle, any activity could 
be allowed provided certain limits are not exceeded or particular effects do 
not result. The RMA differentiates between activities with minor effects and 
those with effects that are more than minor. This distinction affects whether 
or not an application for resource consent is publicly notified or not, and 
therefore whether or not interested parties have an opportunity to make 
submissions." (PCE 1996, p8) 

62 Refer to Greenbaum et al, (1993), "Social Conflict and Environmental Law, Ethics, Economics and 
Equity" Chapter 3, "Facts, Values and Assessment" 
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5.4 RECOGNISING THE CHARACTERISTICS OF PUBLIC DISPUTES. 

The sources and causes of environmental conflict give rise to the characteristics of public 

disputes, "those that effect members of the public beyond the primary negotiators" 

(Carpenter and Kennedy, 1988, p6), which "are different from other disputes in their 

complexity and uncertainty." Carpenter and Kennedy's 'characteristics of public disputes' 

are summarised in Table 3. PCE (1996) describe similar characteristics for 'environmental 

disputes' generally, (and quote Harashina, 1995 and Susskind and Weinstein, 1980). 

TABLE 3 THE CHARACTERISTICS OF PUBLIC DISPUTES 

A complicated network of interests. Many groups with diverse and competing interests are 
represented by individuals who are responsible to others not present at negotiations. New 
parties and issues emerge as the process unfolds. 

Varying levels of expertise are evident and an imbalance of power is implied by a lack of 
scientific knowledge or by an 'information gap' between protagonists. Different forms of 
power are evident, e.g. financial resources, legal authority, knowledge or skills, size of 
'constituencies', personal respect, 'political' power or influence on 'decision' makers. 

A lack of continuing relationships. People behave differently when they have a prior 
relationship and understand the history of the other organisations, their problems and 
sensitivities, and when they know they have to temper their actions because they will 
have to see each other once this dispute is over. 

Differing decision-making procedures and organisational structures of the various groups 
involved in public disputes give rise to: different levels of autonomy of representatives at 
negotiations. Splinter groups may arise if representatives have not achieved an internal 
consensus, and; unequal accountability depending on the type of organisation. The 
reliability of commitments made by representatives therefore varies. 

Procedures are not standardised. There is considerable discretion for the conduct of EDR 
processes required by the RMA, and no formal guidelines for conducting ADR processes. 
Government rules and regulations have an influence, however "government is rarely seen 
as a disinterested third party by business or the public" (Carpenter and Kennedy, 1988, 
p9). While rules and regulations governing decisions exist to protect the public interest, 
unfortunately "they can also constrain discussions and restrict a search for new options 
and quite often, it is not the laws as much as their interpretation and administration that 
determine whether government is a help or hindrance" (ibid, Ml). 

The importance of technical information in understanding the nature of the problem and 
in finding alternatives. There are often complex scientific/technical issues involved, and 
uncertainties surrounding the effects of proposals. Each party brings its own facts and 
figures to the table. However, all sides must agree on a common data base before 
solutions can be developed. Parties rarely have equal access to all information or equal 
ability to understand or use the figures. Necessary information may not be available to 
any of the parties as it has not been analyzed in ways that address specific concerns. 

Strongly held values. There are divergent beliefs about what is 'right' and what is 'wrong', 
what is 'just' and 'unjust'. Many policy decisions are essentially choices among competing 
values. "The most heated controversies result when someone's fundamental beliefs about 
what is important are threatened" (ibid) . 
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5.5 THE ''SPIRAL OF UNMANAGED CONFLICT." 

As a general consideration of conflict behaviour, Carpenter and Kennedy (1988) have 

provided an illustration of the emergence, development, and possible points for intervention 

and resolution of conflict. They propose a sequence typical of public disputes, which they 

call the "spiral of unmanaged conflict", presented in Figure 3 (below). Rummel (1976, in 

Sands, 1993) also sees conflict developing as a spiral. The spiral depicts that changes in 

activities, issues, and psychological perceptions occur as a conflict evolves. The spiral also 

shows that as a conflict evolves it intensifies and escalates; deteriorating relationships 

between the disputing parties become as great a source of conflict as the issues which 

originally divided them. Such illustrations describe the 'evolutionary' nature of conflict 

behaviour which is an important consideration, as, in. a given dispute context, disputants 

behaviour (and their perceptions of their opponents behaviour) may overshadow the 

identification and analysis of root sources and causes of conflict, thereby creating a 

different set of problems in resolving the issues. 
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This depiction of a spiral, is supported by Carpenter and Kennedy citing a number of steps 

in the development of conflict, provided in Table 4. Both models can inform, and be 

compared with, observations of conflict in a specific context. 

TABLE 4 STEPS IN THE DEVELOPMENT OF CONFLICT 

1) A Conflict Emerges: A proposed environmental 'change' is announced. Citizens become 
worried, try to find out more and get unsatisfactory responses, as the project is at an early stage. 

2) Sides Form. Reluctance to discuss absolutes is seen as deliberate stonewalling. Caution 
is interpreted as deceit. People move to take sides, form opinions and feel the need to group with 
others of similar views. They lobby officials and try to persuade the media that their position is 
the only correct one. The conflict expands as more people learn about it. 

3) Positions Harden. People talk more with others of similar views and less with people with 
whom they disagree and become rigid in their definitions of the problem and their opponents. A 
'common language' develops within the groups of protagonists. 

4) Communication Stops. Information exchange between parties is haphazard and often 
conducted in public through the media. Misunderstandings and an increasingly adversarial tone 
develops. The timing and methods used by officials to involve the public may be out of phase 
with what is happening in the developing conflict. Public hearings can be too late and too 
adversarial to have a positive influence. People are frustrated by the situation, angry at each 
other, intolerant of other points of view. and loose interest in talking about perspectives other than 
their own. lnfonnation is used as a weapon to promote a position or win a point. Information that 
would lead to a solution no longer flows between the parties. 

5) Resources Are Committed. Most citizens have been dismayed by the growing 
controversy. Outspoken leaders have been seen as trouble makers. From now on moderates will 
be given less attention and militants become more influential. As positions become more narrow 
and more rigid, they also become clearer. Questions of fairness, shades of right and wrong are 
asked less. People gain personal power in being part of a group and begin to commit resources. 

6) Conflict Goes Outside the Community. The conflict expands into a wider arena as groups 
search for support and power, and appeal to political figures and established organisations. In 
forming coalitions with outsiders, local groups acquire additional resources or services and expert 
knowledge about ways to carry on a fight. Professional hired guns come between the parties and 
prevent personal negotiation. Relationships become hostile. Threats exchanged become issues. 

7) Perceptions Become Distorted. Parties Jose objectivity in their perceptions of the 
character/motives of their adversaries. Black and white appears. 'Our' side is honest, 'theirs' 
malevolent. Neutrals are seen as enemies as they are not on our side. People narrow focus and 
become less capable of generating strategies for solving the problem. 

8) Sense of Crisis Emerges. The community is split. The initiating organisation realises its 
project is threatened. The media reports the rhetoric, highlights arguments between community 
leaders and ignores positive efforts towards resolution. Higher costs are born than considered 
reasonable earlier. The 'goal' becomes to 'win at any cost'. Clashes over peripheral questions and 
personal vendettas assume their own momentum. 

9) Outcomes Vary. The next step may be litigation or the 'government' may make the final 
decision. Government agencies prefer to cooperate with the parties, but they may be "forced to 
assume" the role of regulator as all chance for direct negotiations between the parties is gone. 
Flexibility in the choice of options and the manner in which regulations are administered Is lost 
as an agency becomes the enforcer. 

Source: Adapted from Carpenter & Kennedy (1988, Ml) 
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The concepts of the 'spiral' and 'steps' in the development of conflict emphasise points 

about how conflict evolves and also indicate opportunities and strategies for intervening 

to manage and/or resolve the conflict. 63 

"The lesson of the conflict spiral is not that its progress is inevitable but that 
it is predictable when nothing is done to manage the conflict... Many conflicts 
start with a resolvable problem and grow beyond hope of resolution because 
they were not dealt with early ... Unmanaged conflicts tend to become more 
serious because the people involved are anxious, fearful and suspicious of 
the other side ... They progressively raise the stakes without knowing what the 
consequences will be... They don't take notice of h<Nf their perceptions are 
changing and that they slowly increase the risks and costs to themselves 
beyond what would have been tolerable to begin with." (Carpenter and 
Kennedy, 1988, ME, bold added). 

The value of considering where a dispute is in its evolution is that those with 

responsibilities for attempting to 'resolve' conflict can then choose an interim strategy, that 

will slow down or stop the conflicts expansion, while efforts are made to resolve issues. 

The purpose of conflict management activities, (establishing communication, defining 

issues and facilitating effective meetings), is to interrupt the spiral of conflict. 

Lax and Sebenius (1986) suggest that a problem situation needs to "ripen" or polarise 

before attempting to handle it. However, Carpenter & Kennedy (1988) suggest "ripening 

is like a Doctor waiting for a cold to tum into pneumonia before treating it" and indicate 

the costs of allowing conflict to escalate include: damaged reputations, fractured personal 

relationships , community disruption, increasing money and personal time spent, delay and 

revenue losses. The framework established within the RMA, implies that it is preferable 

to seek to avoid public conflict, or interrupt any that does arise as early as possible. The 

strong inference is that consultation and 'alternative' processes ought to be anticipated, 

planned for and deployed promptly and efficiently, when the opportunity, (likelihood of 

conflict) or necessity arises, in order to increase 'effectiveness' in seeking to attain the 

ideals and principles underpinning EDR. 

63 -Violence is another possibility recognised by Moore 1986, and; Nagler 1982 Qn Carpenter and 
Kennedy, 1988) as vindictiveness and a desire for revenge may be present. Violent actions have 
occurred in situations in which the effects of an action seemed irrevocable and catastrophic. 
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CHAPTER 6 ENVIRONMENTAL DISPUTE RESOLUTION . 

6.1 ARTISTRY IN DISPUTE RESOLUTION 

That there are numerous sources and causes giving rise to environmental disputes,64 it 

follows that the 'nature' of disputes is also varied.65 Given this diversity it also follows that 

resolution processes require different issues to be addressed and different information 

processing techniques and decision making approaches, in order to be resolved. This gives 

rise to the claim of "artistry in dispute resolution" (Kolb, 1983). 

"Each dispute that comes to mediation has something of its own unique 
character, stemming from such factors as the personalities and backgrounds 
of the participants, the nature of the issues over which they disagree, and the 
political and economic backgrounds to the negotiations. This open-ended 
potential for diversity, mediators argue, means that, beyond the most 
rudimentary procedural principles, no book of rules can prepare a mediator" 
(Kolb, 1983, p3). 

6.2 PATTERNS OF BEHAVIOUR RELATED TO CONFLICT. 

In suggesting there is diversity in conflict situations, studies undertaken to describe and 

explain behaviours associated with conflict show that patterns do exist (for example, 

Carpenter & Kennedy, 1988; Kolb, 1993; Schelling, 1960; Kresse! & Pruit et al, 1989). 

Schelling (1960, p3) explains that, 

"such studies can be divided into those that examine the participants in a 
conflict in all their complexity - with regard to both 'rational' and 'irrational' 
behaviour, conscious and unconscious, and to motivations as well as to 
calculations (these treat conflict as a pathological state and seek its causes 
and treatment) - and those that focus on the more rational, conscious, artful 
kind of behaviour (these take conflict for granted and study the behaviour 
associated with it). Crudely speaking, the latter treat conflict as a kind of 
contest, in which the participants are trying to 'win'. A study of conscious, 
intelligent, sophisticated conflict behaviour - of successful behaviour - is like 
a search for rules of 'correct' behaviour in a contest-winning sense." 

64 Burton (1988, p11 , ME) distinguishes between 'problems', 'disputes' and 'conflicts'. His definitions 
provide a useful backdrop to the following Chapter. "A problem can be resolved by management, by 
agreement on how something can or should be done ... A dispute arises when two (or more) people (or 
groups) perceive that their interests, needs or goals are incompatible and seek to maximise fulfilment 
of their own interests, or needs, or achievement of their own goals (often at the expense of others) .. . 
Conflict arises when two (or more) people (or groups) perceive their values as being incompatible .. . 
Thus conflict is 'a relationship' in which each party perceives the other's goals, values, interests or 
behaviour as antithetical to its own." 

65 Never-the-less, some theorists (eg Carpenter & Kennedy, 1988) have provided generalised 
descriptions of the "character of public disputes", a type of which includes 'environmental' disputes. 
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Schelling (1960, ME, Ml) calls this latter field of study the "strategy of conflict66 
... The term 

is intended to focus on the interdependence of the adversaries' decisions and on their 

expectations about each other's behaviour". The interest in interpreting conflict behaviour 

is that potential facilitators/participants/users of EDR processes may wish to understand 

how participants conduct themselves in conflict situations, as they may wish to control or 

influence the behaviour of themselves and others during a conflict and its resolution 

process. Therefore, it is pertinent to know how the variables that are subject to 

mediators/participants control can affect other participants' behaviour. It is not possible to 

describe the specific findings of these 'conflict behaviour' studies in detail here, and the 

intention is merely to provide an introduction to them. Certain observations are drawn from 

these studies, by way of explanation, during the analysis of participant perspectives and 

the observations of practice in Sections Ill and IV. Some conflict behaviours have been 

noted previously, in Chapter 5, with regard: the "characteristics of public disputes"; the 

"spiral of unmanaged conflict", and; the "steps in the development of conflict", provided by 

Carpenter and Kennedy (1988). These are generalized observations which provide a useful 

background to observation and understanding of a dispute context. 

6.3 CATEGORISING ENVIRONMENTAL DISPUTES AND RESOLUTION FORUMS 

A number of people have developed means for categorising disputes. Sheppard (1988) 

categorises environmental issues that come before the courts as: "general primary issues", 

"particular primary issues", and "secondary issues". This classification is similar to that of 

Susskind and Cruikshank (1987) which identifies "constitutional disputes" or "distributional 

disputes", while Carpenter and Kennedy (1988) define "public disputes" in order to 

differentiate these from other disputes. Such distinctions complement those made in 

Chapter 5, with regard to the sources and causes of environmental dispute, as they begin 

to show the way theorists design appropriate resolution processes to address different 

types of dispute. It may be that consideration of the type of the dispute is as crucial to 

determining an appropriate process, as the causes of conflict. It is therefore useful to 

distinguish further between certain characteristics of environmental disputes, while 

recognising such categorisations are limited (as none of the classification systems 

considered include all of the potential variable characteristics of disputes), prior to 

considering another branch of EDR theory which distinguishes between approaches to 

resolving disputes or the 'types of EDR processes'. 

66 Schelling (1960) explains the term is taken from "Game Theory", which distinguishes between 
games of chance and games of strategy, in which the best course of action for each player depends 
on what the other players do. 

70 



6.3.1 General Primary (Constitutional Disputes), Particular Primary (Distributional 
Disputes) and Secondary Issues. 

General primary issues "are not bound to a particular proposal, although controversy about 

them may be stimulated by particular proposals. Rather, general issues question whether 

a particular activity should be permitted at all, anyway" (Sheppard, 1988). These issues are 

based on "social equity or philosophical issues, or matters that call for what are essentially 

value judgements" (ibid) . Such issues therefore are 'political' and so require consideration 

and resolution by governing representatives at the level significant to the scope/scale of 

the issue. Susskind and Cruikshank (1987, p18) refer to such issues as constitutional 

disputes, which in New Zealand means that the basic legal rule of our constitution, that 

Parliament is supreme (Palmer, 1979 in Blackford, 1992, p7), applies and decisions over 

policy matters, are made by government (National policies are made by Parliament). 

Particular primary issues "arise from a specific proposal, with its own site and 

neighbourhood, structures, inputs, operating methods, and impacts" (Sheppard, 1988). 

Questions arise as to whether the impacts likely to be generated are acceptable. Susskind 

and Cruikshank (1987) refer to such disputes as distributional disputes as they focus on 

the allocation of funds, the setting of standards, or the siting of facilities. Decision making 

is usually at the local or regional level. Importantly Blackford (1992, p8, Ml) makes the 

observation that the distinction between general and particular primary issues is not always 

clear, "If the fundamental philosophical issues have not been previously debated it will have 

to be resolved before the site specific issues can be addressed". Also in the early stages 

of a controversial policy issue there may be disagreement over the nature of the problem 

and whether a problem exists at all. 

Secondary issues "are about effects which do not directly and obviously result from the 

proposed activity, but which occur as a consequence of it" (Sheppard, 1988). These 

disputes may be about indirect social impacts or additive effects or where a synergism may 

occur, where one impact may aggravate the effect of another. 

6.4 FORUMS FOR UNDERTAKING AN EDR PROCESS 

6.4.1 The Judicial approach to EDR 

Any person or body can object to a proposed plan or resource consent application, and can 

obtain a review through judicial processes. Consultation processes are formally 'required' 

by statute so that the public can contribute to planning and decision making processes. 
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Planning 'hearings' are the responsibility of local government agencies, with further 

recourse to the Environment Court, by any party dissatisfied with the results of a local 

hearing. As 'statutory' requirements (including the management framework established 

within local government plans developed under the RMA) prescribe when these processes 

are used, they are often referred to as 'formal' processes. The judiciary (and local 

government acting in the capacity of judicially delegated 'authority') is "responsible for 

ensuring that the will of the legislature is fairly and justly interpreted" (Palmer, 1988, Ml). 

The Court is "charged with interpreting legislation and provisions of planning schemes and 

management plans ... the Court has repeatedly emphasised that its role is not policy making 

but interpretation" (Williams, 1985, in Blackford, 1992). Hearings undertaken by local 

government as statutorily required consultation processes, are key political forums to help 

formulate policies applicable at the local level of environmental management. 

The major strengths of the 'judicial approach', reported in the literature, include that a "high 

level of integrity is maintained through the process of taking evidence under oath and the 

cross-examination of witnesses" (Blackford, 1992, p12) and "a judgement is made on the 

basis of facts presented, guided by legislation. This decision is transparent [and can 

therefore] ... be judged by the criteria set out in the legislation. Each decision is published 

and the reasons given. These decisions are open to peer review. This does not happen 

with ministerial [political] decisions" (Ministry for the Environment, 1988 (a), ME). 

These comments illustrate that the term 'judicial approach' usually applies to processes 

undertaken in the 'Court' forum. However, 'required' processes (under the RMA) undertaken 

by local government authorities, are also 'judicial' processes in the sense that they are 

prescribed by statute. However the 'resolutions', adjudicated by decision makers at the 

local level, are not considered 'binding', only those made by the Environmental Court are. 

There are other differences between the two forums, for example 'hearings' undertaken by 

a local government authority do not allow 'cross-examination' of witnesses, and evidence 

is usually not given 'under oath'. The RMA does not prescribe many of the characteristics 

of planning hearings conducted by territorial authorities, so discretion is possible in how to 

conduct these consultation forums and processes. Given that, however, many similarities 

do exist between local planning hearings and Court hearings, for example resolutions tend 

to be adjudicated and many of the characteristics associated with 'formality' and the 'judicial 

approach' are evident in local hearings, pemaps as these seek to emulate the Court forum 

in following similar protocols for 'hearing' and evaluating evidence and in applying legal 

principles to making determinations, as the 'judicial approach' is applied. "Adjudication 

involves (generally) a public hearing of a dispute before one or more judges with a view 
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to a final enforceable decision made in accordance with relevant case and statute law, 

being imposed on the parties" (Chart, 1988, p3). 

While the importance and relevancy of the role of the judicial approach can not be 

overemphasised, a number of problems and limitations in using the approach have been 

identified, in relation to both Court and local authority hearings, as summarised in Table 5. 

TABLE 5 PROBLEMS IN, AND LIMITATIONS OF FORMAUJUDICIAL PROCESSES. 

1) The judicial approach is consistently referred to as applying an adversarial model 
(Moore, 1986; Chart, 1988; Ury, 1988; Blackford, 1992, Sands, 1993, Scott, 1993) 
in which an independent third party considers the (legal) arguments and/or 'facts' 
presented by opponents, decides which side should prevail and so 'hands down' 
or 'imposes' a resolution. 

2) Judicial findings tend to result in 'winners' and 'losers' (Moore, 1986; Ury, 1988; 
Blackford, 1992, Sands, 1993, Scott, 1993). Formal processes do not necessarily 
convert discord into concord or an accord. 

3) The hearing is conducted according to formal rules (eg defining parties and 
procedures} , these along with a focus on legal provisions means the "underlying 
interests of the parties might not be relevant in a judicial situation" and "third party 
interests may not be represented in the proceedings" (Blackford, 1992, p12). 

4) The need to 'fit' disputes into a legal framework is said to distort the issues or to 
'constrain' them. Concerns that really matter to those affected by the decision may 
not be legally relevant and may necessarily be excluded from consideration (ibid) . 

5) There is little opportunity for consideration of underlying interests of opponents and 
therefore for negotiation, compromise or the development of alternative solutions. 
If these do occur it is because the risks associated with losing are high for all 
sides and the pressure of presenting their case encourages a settlement out of 
court. In this latter case, the court makes no resolution as the case is simply taken 
off its agenda. Or in the case of territorial 'hearings', the authority still has to 
consider any 'out of court' settlement and endorse or reject it, so formally resolving 
on the issue (ibid) . 

6) "Even when parties have standing, the interposition of lawyers is said to reduce 
the parties' own sense of control, or even of participation" (ibid) . Limited personal 
involvement leads to a lack of ownership in the result. 

7) Seeking a determination that is 'black and whit(' , (the case either is correct or 
stronger with reference to law or plans and prevails, or is incorrect or weaker and 
loses), is further complicated as "the various Acts give little specific direction on 
the criteria to be used by the Court [or decision maker) in its determinations" and 
as some guidelines and policies found in legislation and plans "are so general that 
they are not capable of interpretation in specific determinations" (Williams, in 
Blackford, 1992). 

Table 5 continues .... 

73 



Table 5 continued ... 

8) Furthermore, in practice the guidelines may conflict with one another. 
Consideration of legal arguments becomes a grey area if legislation and official 
policy documents are open to personal or subjective interpretations. 

9) "The ultimate decision may not in fact meet the demands of the situation" 
(Chart, 1988, pS). 

10) The 'contest' between adversaries reinforces the attachment of each 'side' to fixed 
solutions. "The polarization of parties can narrow the focus of debate and foster 
divisions in the wider community which must live with the outcome. The emotional 
and financial investment in each party's entrenched position blocks off the 
exploration of underlying needs and concerns which could lead to accommodation 
and joint gain" (ibid) . 

11) Disputants sometimes expect the courts to make "value judgements", which places 
the court in a difficult position (Palmer, 1988). Principal Planning Judge Sheppard 
(1988, p10) writes "where questions of social equity, philosophical issues, or 
matters which call for what are essentially value judgements predominate, they 
cannot be satisfactorily made by a rational process following objective evaluation 
and sifting of the evidence. They are really policy decision which ought to be made 
by a body which is politically responsible." 

12) Costs, length of time till the case is heard, damage to ongoing relationships and 
uncertainty of the outcome can make judicial processes prohibitive to disputants, 
despite a real desire to have their views considered seriously. 

6.4.2 Alternative Approaches to EDR 

Alternative dispute resolution (ADR henceforth) grew out of a need to address limitations 

in using the judicial approach to resolve certain types of dispute, (Sands, 1993; Bevan, 

1992; Brown & Mariott, 1993; Palmer, 1988; Chart, 1988; Kolb, 1983), and in 'required' 

planning and decision making processes. While the judicial approach has strengths and 

continues to be well suited to its purpose, there was recognition that something else was 

needed -67 approaches which may: resolve disputes at a lower cost; be initiated more 

rapidly; address the underlying issues causing disputes; preserve on-going relationships; 

more directly involve those affected and hence their sense of participation; be more 

appropriate to resolving disputes surrounding questions of social equity, philosophical 

issues, or matters which call for what are essentially value judgements, (as the participants 

67 Palmer (1988) discusses the reform of the judicial system that was being undertaken concurrent 
to other reform processes discussed in Chapter 2 and noted that the key motivating factor was 
"rationalisation" rather than an overhaul of the fundamental philosophies and approach used within the 
judicial system. 
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decide which issues are important for consideration); generate options for mutual gain, that 

is, which are fairer or more 'just', and; be 'owned' by the participants rather than imposed 

upon them.68 

ADR then, is a collective term that refers to a number of approaches ex-situ of the 

'required' decision making processes, in which the power to adjudicate a resolution is 

exercised. Such approaches are often referred to as 'informal' processes. ADR approaches 

fall into four categories: arbitration69
, negotiation (bargaining), facilitation and mediation. 

There are types distinguished within each category: binding or non-binding and 

compulsory70 or voluntary participation; negotiation conducted by the parties directly or 

through their representatives; self-mediation or third party mediation, and; in a multi-party 

conflict, is the result decided by majority or consensus decision? These approaches can 

be used consecutive1y, (for example, negotiation may be aided by a third party, who, if no 

conclusion is reached, could be asked to arbitrate a resolution), or concurrently, (for 

example, mediation and facilitation frequently occur together although they can also be 

distinct and both are likely to contain elements of compromise or making tradeoffs). 

Chart (1988, p1 , Ml) makes an important observation in noting that "mediation is not an 

alternative to judicial determination of disputes, rather its potential is in providing an adjunct 

to the judicial process; access to judicial determination must still be available." The RMA, 

contains enabling provisions for ADR, to be used in a voluntary and discretionary manner, 

as a supplement or extension to the resource consent hearing and appeal process (s99 

68 Of interest to this research is whether 'alternative' approaches, while providing informal forums 
to address the limitations of the judicial approach, are able to also maintain the strengths of that 
approach. For example, can ADR processes maintain the high level of integrity achieved through the 
judicial requirements of taking of evidence 'under oath' and the 'cross-examination' of witnesses and 
is there any test of whether the will of the legislature is fairly and justly interpreted within ADR 
processes? Is the reasoning behind a decision as transparent as that achieved in adjudication? 

69 Voluntary arbitration shares similarities with the judicial approach and is therefore frequently 
excluded, by theorists, as an ADR process, (for example Sands, 1993). The main reason for exclusion 
is that arbitration is, in effect, a mini-trial or test-trial designed to achieve a similar outcome as a court, 
but without the time delay and high costs. Chart (1993, p3) states "Arbitration involves a private judicial 
hearing of a dispute by an independent arbitrator (or paneQ, usually agreed to by the parties, with a 
view to a final enforceable decision being imposed on the parties." However, arbitration can also be 
non-binding. Therefore, as an alternative to court, when disputants require a quicker and cheaper 
indication of how certain types of (legaQ conflict are likely to be received and responded to by the court, 
arbitration continues to be a valuable choice for disputants attempting to avoid formal (judiciaQ hearings 
to resolving certain types of dispute. Theorists of ADR writing from a lawyer perspective, (for example 
Bevan, 1992) are those most likely to promote the strengths of arbitration (binding and non-binding). 
There is an implied desire to avoid 'hearings' unless the case is well suited to the judicial approach or 
is likely to be precedent setting. 

7° Compulsory ADR processes have been attempted in the USA and have been shown to fail to 
achieve the intended purposes or ADR, (Chart, 1988). 
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pre-hearing meetings, s267 conferences, s268 additional dispute resolution and s356 

matters to be determined by arbitration - Refer to Appendix V). "The intention is to provide 

opportunities for reducing or potentially avoiding unnecessary litigation" (Blackford, 1992, 

p13) and also by extension ADR may help avoid 'unnecessary' local hearings. 

6.5 DEFINING ENVIRONMENTAL DISPUTE 'RESOLUTION' 

The literature contains a variety of definitions of EDR as some theorists have chosen to 

deviate from familiar interpretations provided in general English language usage and have 

defined 'resolution' depending on particular purposes. Consequently, consideration of 

theory reveals diverse descriptions of the scope and character of 'EDR' and the emergence 

of competing jargons, so that EDR is in danger of 'semantics' discord, before even the 'old' 

alternative, let alon~ any "new, different and deviant from the norm" (Sands, 1993) 

alternative processes have been mastered by practitioners. 

6.5.1 Variation in describing the scope of EDR. 

By way of example, compare Moore's (1986) "Continuum of Conflict Management and 

Resolution Approaches" in Figure 4 and Bingham's definition of EDR, which follows. 

FIGURE 4 CONFLICT MANAGEMENT AND RESOLUTION APPROACHES 
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Bingham (1986, ME) asserts "EDR approaches ... allow the parties to meet face to face to 

reach a mutually acceptable resolution of the issues in a dispute or potentially controversial 

situation. .. Litigation, administrative procedures, and arbitration are not included in the 

definition because the objective in these processes is not a consensus among the parties." 

Clearly these two authors see the scope of EDR approaches differently, in that Moore's 

EDR continuum ranges from resolving conflict by acquiescing to the will of others 

(avoidance) to taking up arms to subjugate the opponent (violence), while Bingham sees 

EDR as a self-represented, face to face process aimed at achieving consensus decisions. 

Bingham's definition places EDR only in the far left quarter of Moore's EDR continuum and 

also, as it carries a number of riders, he closes from consideration numerous consultative 

mechanisms and public participation approaches, which seek to resolve environmental 

disputes, ideally even before they spiral into a major debate in the public arena. 

6.5.2 Variation in Defining the Nature of Resolution 

Moore's continuum accommodates the range in forms of resolution as implied in the 

English language. 71 An official decision maker, arbitrator or adjudicator who considers 

issues and hands down a decision, is attempting to 'resolve' the dispute and does make 

a resolution, by way of a determination. There is no requirement, within the term resolution, 

that all the disputants have to be pleased with the decision. In fact, it is anticipated in 

judicial EDR approaches that there will be a 'winner' and a 'loser'. However, within EDR 

literature the meaning of resolution is frequently considered, more narrowly, to imply that 

conflict has dissipated, been ameliorated, or that the disputing parties come to agree with 

each other (resolved the substantive conflict) or at least have agreed on a settlement 

(resolved a way to manage their substantive conflict). This requires a process to specifically 

'pass discord into concord' or to convert discord into another form which is agreed upon 

(an accord). Therefore, some theorists prefer to apply the term 'conflict resolution' as 

meaning: "terminating conflict by methods that are analytical and get to the root of the 

problem. Conflict resolution, as opposed to mere management or 'settlement', points to an 

outcome that, in the view of the parties invo'lved, is a permanent solution to the problem" 

(Burton, 1988, p2, Ml). This is a useful definition as it indicates that an ultimate aim of 

dispute resolution processes is that decisions can enable the parties to willingly end the 

71 The "Oxford Dictionary of Cun-ent English" (1987) provides the following definitions. To resolve 
an issue is ''to make up one's mind, decide firmly, settle". It is also to "solve or explain or settle (doubt, 
argument etc)" and, it is to "convert (discord) or be converted into concord". Resolve is a "firm mental 
decision or intention; determination", while resolution means "resolute (determined, bold, not vacillating 
or shrinking) temper or character; thing resolved on, intention; formal expression of opinion by legislative 
body or public meeting; solving of doubt or problem or question; separation of components; conversion 
into other form; causing discord to pass into concord." 
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dispute. That is a reason for the underpinning guiding principle, asserted by some theorists, 

that 'resolution' requires that some form of consensus must be reached. 

That all ADR processes attempt to achieve consensus between the disputing parties 

(Bingham, 1986) rather than having a resolution imposed by decision makers or 'by the will 

of the majority', is not universally asserted. Hollands (personal comment, 1995) for 

example, indicates he makes no such assumption when he suggests "that in multi-party 

conflict resolution processes, a clarification must be made within the group as to whether 

it intends to use majority rule procedures or consensual approaches to decision making." 

Hollands is specific in his use of the term "consensual approaches" within ADR. Therefore 

it must be clarified that while most ADR approaches may aim at achieving consensus there 

are exceptions in practice, and certainly not all 'EDR' processes either aim for consensus 

and, because of constraints on some processes, (for example, as described in Table 5) 

they are unable to work for consensus. 

Allen, S. (personal comment, 1995) observes that, in practice some conflicts may 

be/become "unresolveable" using ADR approaches. This does not mean a proposal will be 

abandoned simply because conflict remains, (in effect, the 'do nothing' option can be seen 

as a resolution against the proposal) , rather the dispute will move into formal EDR 

processes. Chart (1988, p7) also notes that "mediation is not a panacea" as "some 

interests and values are NOT, or are not widely perceived to be negotiable. Some disputes 

are only amenable to win-lose procedures." In that event, the terms of the resolution may 

not be thought of as having resolved the dispute to the minds of all the participants. 

ADR then, presents a better opportunity (than formal processes) for disputants to resolve 

issues by achieving an agreement between all the interested parties, in the terms of any 

resolutions, 'solutions' , or settlements to their differences. The 'problem' may be resolved 

by: agreeing to disagree and providing ways to cater for the different views/values/interest; 

by passing substantive discord into substantive concord, or; by achieving a mutual 

settlement, agreement or accord between the parties, which implies they are all satisfied 

with the solution or resolutions made. ADR processes therefore attempt to generate 

'win/win' or 'all-gain' resolutions.72 Presumably if all the parties to a dispute have reached 

72 As implied previously, the term EDR is frequently used as synonymous with ADR, thereby 
excluding any resolution by a formal decision-maker/adjudicator and by a third party (arbitrator). The 
points of departure, in defining 'EDR', 'ADR' and 'consensual approaches', depend on whether the user 
is making an assumption of consensus as a requirement underpinning all 'EDR' processes 
(synonymous), as a/the condition distinguishing formal/judicial approaches from 'ADR' approaches within 
the field of EDR, or as a condition only in certain 'consensual' ADR approaches. 
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an agreement to resolve the problem and their conflict, it would seem likely that any further 

(required) formal processes would endorse that accord, unless there were compelling 

reasons not to. The RMA does provide that this can occur, in s100, in relation to resource 

consent applications. 

In theory, an ADR approach is only initiated if all the parties voluntarily agree to use such 

an approach. As Johnston (1989, in Blackford, 1992, p2, ME) indicates, "private dispute 

resolution, as contrasted to the public court system, is the consensual attempt73 by 

disputing parties to resolve their conflict outside of the public system ... Rules of procedure, 

the binding or nonbinding nature of the result, the role, if any, of the law, and other 

designed features are subject to the mutual agreement or acceptance of the parties to the 

dispute". Chart (1988, p3, Ml) observes of her definitions, "they suffice to indicate that both 

negotiation and mediation require the cooperation of the disputants, whereas in arbitration 

and adjudication a decision is made by a third party and is enforceable irrespective of the 

disputants." 

Voluntary participation in ADR approaches "implies recognition of the legitimacy of the 

demands of other parties and of the parties themselves" (Bacow and Wheeler, 1984, p53). 

Having achieved agreement to proceed to use an ADR approach, however, consensus may 

not play a role in any resultant process and outcomes of the ADR approach. Such 

observations probably contributed to the PCE's Office (1996) choosing to apply the term 

'conflict management' to all processes in which any outcome requires the further 

endorsement of judicial authorities.74 In that light, the term 'conflict resolution' is seen to 

apply only to determinations which achieve 'closure' in a formal sense, as those with 

delegated and/or judicial authority have made their decisions on the issue, and have thus 

described the legal parameters pertinent to the dispute. The PCE's distinction also confirms 

the observation that 'dissatisfaction' or conflict may continue following formal 'resolution' 

processes, but as the formal process has made its determination, the issue is closed to 

that venue. Dissatisfied parities may then consider if there are any means to initiate other 

formal or judicial processes in which they can try to get a more favourable resolution, to 

their minds. These conceptual problems in defining 'resolution' do not detract from the 

73 Johnston (1989)is using the term consensual to mean 'consenting' or the voluntary agreement of 
parties to participate in an ADR process. 

74 The PCE's term is based on Roberts (1993) who argues that environmental mediation is not 
dispute 'resolution', but dispute management since, regardless of agreement reached by the parties, 
the resolution of a dispute, as to the effects of an activity on the natural environment, is not a private 
issue in many cases and therefore not open to resolution by private agreement. "This conflict 
management approach is in keeping with the philosophy of the RMA". (PCE, 1996, p9). 
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principles underpinning conflict management and resolution elucidated within the RMA. In 

fact, such discourse, enlightens how the underpinning principles and objectives of 

consultation and EDR might be aimed to be given effect in practice. 

6.6 'RESOLUTION' WITHIN ADR APPROACHES 

Sands (1993) provides two perspectives within 'conflict theory', on how conflict could be 

resolved within ADR processes. These are 'consensuaf and 'coercion' methods75
. Coercion 

theory sees conflict as a result of stratified class relations. 76 The implication is that while 

inequalities remain in society these will be reflected in ADR processes. Therefore, any 

settlement or agreement may be achieved by coercion, rather than by consensus. 

Consensual theory, on the other hand, sees the basis of society existing around normative 

consensus (Parsons, 1991; Smelser, 1962; Weir, 1979, in Sands, 1993; Mulgan, 1989). 

This view sees opportunities for conflict to be interrupted before crisis emerges. Van der 

Merwe et al (1990, in Sands, 1993) suggests that, because of this, the processes and 

methods of ADR reflect the 'consensual theory of conflict', as the use of an ADR approach 

is seen as a means to settle conflicts over basic needs. Consensual theory sees no need 

for 'revolutionary social change' in society at large, to allow that some processes might 

redress unequal power bases. It was noted previously that ADR processes seek to 'redress' 

power imbalances between disputing parties by providing more equitable forums and 

approaches for dispute resolution than judicial processes are able to provide. The 

challenge presented by 'coercion theory' as to whether a 'balance of power' can ever be 

achieved within any EDR process, is thus countered by concepts which support notions 

that a 'balance of influence' may be possible within a process overtly seeking to achieve 

such a state between the disputing parties. This contrast highlights the relevance of 

discretion and flexibility in undertaking an ADR approach, as such issues need to be 

addressed within the particular dispute context. 

75 Theory provides divergent views on the nature of power relationships in society, which are 
reflected in divergent perspectives on how 'resolution' may be achieved within EDR processes. For 
example, Etzioni-Halevy (1993) presents a 'democratic-elite theory of power', while Mulgan (1989) 
presents the 'pluralist theory of state'. These different perspectives of 'society' provide contrasting 
arguments which support 'coercion' and 'consensual' methods, respectively. 

76 "Social stratification originates from capitalism, ... which is based on the individual and the 
accumulation of wealth ... The competitive base of capitalism results in win-lose outcomes, as some 
people gain more than others" (Weir, 1979 in Sands, 1993, ME). Hence, coercionists believe that the 
development of conflict is inevitable in a capitalist society that is based on competition. "Coercion theory 
implies that a conflict of interests within society is not permanent and that a consensual model of a 
classless society emerges from revolutionary social conflict", (ibid, Ml), therefore it is only when the 
fundamental political basis has changed to a consensual system that root sources of conflict can be 
interrupted. 
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6.7 VARIATION IN DESCRIPTIONS OF TYPES OF ADR PROCESSES 

In addition to variance in describing the scope of EDR approaches and what these do in 

terms of resolution, there is also variation in defining types of ADR approaches. There are 

different descriptions for 'negotiation' (for example between Chart, 1988 and Symes & 

Stewart, 1989 given below) and for 'mediation'. Some see negotiation and bargaining as 

the same process (Ury, 1993; Moore, 1986), while others separate them into two 

approaches, based on the level of formality (Blackford, 1992). Similarly some see a 

distinction between mediation and facilitation while others see them as synonymous, (for 

example Chart, 1988, p4). Furthermore, some seek to limit any 'go-between' role of a 

facilitator/mediator and the voluntary use of a third party acting on one's behalf (an 

appointed negotiator), by insisting that parties meet face to face, within negotiation (Chart, 

1988) or within mediation (Bingham, 1986). 

Never-the-less, consideration of ADR approaches reveals many possibilities for avoiding 

an escalation in conflict and attempting to keep disputants from embarking on an 

adversarial process, which may be limited in its ability to satisfactorily and fairly resolve all 

the issues surrounding a particular dispute. The RMA is unambiguous in its encouragement 

of ADR for EDR and in its omission of directives on precisely when and how to employ 

ADR approaches. The RMA leaves disputing parties considerable choice as to whether or 

not they will voluntarily agree to design an approach suitable for their circumstances, that 

is, to use their own discretion in designing the approach to engage in for EDR, and iterates 

that ADR approaches that fail to resolve the dispute can still end up in formal hearings and 

achieve EDR using a judicial approach. 

6.7.1 Negotiation 

Chart (1988, p3, Ml) writes that "negotiation is a process in which two or more parties, 

without the assistance of any intermediary(ies) discuss/assess whether some settlement 

or resolution of issues of concern to them is possible." Parties meet in person and alone 

to work out an agreement.77 In contrast, Jacobs and Rubino (1987, in Blackford, 1992) 

state that "negotiation is a process similar to mediation but it occurs without the use of a 

neutral third party mediator. Bargaining is the least formal of the three processes and is a 

component of the negotiation and mediation processes." This definition also indicates that 

parties meet alone, but doesn't state whether they have to negotiate in person. Also, it 

n Chart (1988, p3) notes that definitions she provided "are only intended as broad guidelines to 
these terms: they omit many significant aspects of the processes." 
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implies bargaining can occur within mediation, but negotiation can not, and while bargaining 

is deemed least formal, it is unclear which of negotiation or mediation is considered most 

formal. The distinction between negotiation and mediation as being due to the absence or 

presence of an intermediary(ies) is repeatedly made by theorists, however, when 

discussing 'mediated settlements' reference is also often made to the 'negotiated 

agreement'. Also, the terms bargaining and negotiation are used interchangeably to 

describe a process in which parties, who have a preferred position compete to gain 

advantage or to get more of what they want. In negotiation and bargaining parties 

compromise, trade, exchange or deal, with a view to reaching an agreed settlement. 

Mediators reveal that negotiation can be a component in mediated agreements (Kolb, 1983; 

Hollands, personal comment, 1995). It is a function of ADR processes that they contain 

discussion over the terms of agreement, which may, at times, be a form of bargaining as 

they attempt to form an agreement. It is evident that a more accurate distinction, in ADR, 

between negotiation and mediation, is not the absence or presence of third parties but the 

level of involvement of those in 'striking the deal' or in describing the terms of the 

agreement. Negotiators are party to agreements and decisions, mediators are not, they are 

aids to the process. In judicial processes by contrast, the independent 'third party' 

(intermediary) makes the decision, not the disputing parties, who in effect are aids to the 

decision makers task. 

In ADR, whether the negotiators are the disputing parties themselves or their 

representatives may not be a crucial condition. What is crucial is that any representative 

fully comprehends and has their constituents/clients interests at heart, the full support of 

these as their representative, and therefore the ability and mandate to make agreements 

on their behalf, otherwise the result will be disowned by the negotiators constituency/client 

and will not be ratified by them. The dispute will not have been resolved. Frequently 

'interest groups' are represented by one individual, and interest groups might not represent 

themselves at all, but the interests of 'others', (e.g. the 'RSPCA' represents the welfare 

'interests' of all animals and the Royal Forest and Bird Protection Society represents the 

'interests' of indigenous flora and fauna). 

Symes & Stewart (1990) describe several important features of negotiation when they write, 

"Transferable property rights (TPR) is one technique which can be used in the 
broader technique of negotiation. Negotiation recognises a tradeoff between 
values and is in this respect a nmore market" technique. In the same way that 
TPR's involve an exchange of property rights negotiation involves trading 
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private and publicly held property rights (or environmental values) to achieve 
an outcome from which there is a net benefit. The rules governing property 
rights over a resource may be altered to allow a developer more opportunities 
to use the resource in exchange for forfeiting other opportunities. Once again 
negotiation can be seen as a compensation tool or as a way of recognising 
tradeoff!t' (Symes & Stewart 1990, p29, Ml). 

This description allows negotiation to be seen as a process involving compromise, trade 

and exchange, bargaining, ranking, weighting and determining priorities between competing 

interests/values and views. The result is a negotiated agreement. The use of the term 

'tradeoff often appears in descriptions of negotiation and is important as a consideration 

within EDR. 'Tradingoff implies giving something up in order to get/keep something else, 

replacing this with that, giving more here to get more there, receiving less of this to also 

get less of that, to the mutual benefit and agreement between trading partners. Such 

trading between competing environmental values/views/interests/needs/ wants in multi-party 

environmental conflicts is complicated and begs questions of 'rationality' and 'sustainability' 

as some interests and values are not seen as 'tradeable'.78 ADR theorists address this 

issue by pointing to the fact that decisions taken within these processes do not have to be 

either/or determinations. In addition, the interests and values themselves are not seen as 

tradeable; it is the relative levels and means of their attainment, expression or 'satisfaction' 

that may be negotiated in seeking to appropriately and effectively cater for diverse 

interests/values, as relevant to the issues causing conflict. 

6. 7 .2 Mediation and Facilitation. 

Chart (1988, p3) states "mediation is a process in which an impartial intermediary(ies) 

facilitate(s) negotiation between disputing parties." Jacobs and Rubino (1987, in Blackford, 

1992, p2) also sees mediation as an aid to negotiation, stating "environmental mediation 

is a process whereby existing or potentially conflicting parties concerned with an 

environmental and/or land resource get together with a neutral third party to discuss their 

positions with regard to the resource. It involves bargaining, sharing information, and 

ultimately compromising on original positions so as to achieve a solution 'acceptable' to all 

parties involved". Mediation is frequently distinguished from negotiation processes primarily 

by the presence of a neutral third party facilitator, 'intermediary' (Chart, 1988) or 'mediator' 

(Blackford, 1992), without reference to their role or level of involvement. 

It is important to distinguish a mediated ADR approach, not by the fact that it involves a 

78 It is of interest to this research to observe if and how such 'trading-off negotiations occur in EDR 
approaches, and whether the results are acclaimed as 'win-win', 'all~ain' solutions or something else. 
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neutral third party intervention, but by its conceptual approach to an aided "agreement

making process" (Simkin & Fidandis, 1986) or reconciliation. As noted earlier, Bacow and 

Wheeler (1984, p53) suggested that voluntary participation in ADR "implies recognition of 

the legitimacy of the demands of other parties and of the parties themselves." Employing 

a mediated dispute resolution process suggests a higher order of recognition of 'others' 

rights than the use of negotiation would suggest. The reason for this assertion is that 

mediation attempts to reduce the level of competition and thus conflict, by improving 

communications about issues and between disputants during a shared undertaking to 

develop responses to the problem and/or conflict. Therefore mediation is likely to have 

been preceded by a recognition of both dysfunctional communications and the legitimacy 

of the rights/interests/values of other parties. It is a constructive, problem solving, 

reconciliation enterprise, rather than a competitive (if not always 'confrontational') assertion 

of wills/wants, that typify other EDR approaches and some ADR approaches. Rather than 

'beating' or 'buying off the opposition, mediation brings parties together in order to 

accommodate all involved, hence a requirement that mediators be neutral.79 

These characteristics of mediation suggest a 'state of impasse' may have become evident 

in the dispute, as the use of a third party implies the protagonists may not consider that 

they could successfully achieve resolution without some facilitatory intervention. In tum, 

impasse implies that a balance of power exists, as neither side (for whatever reason) is 

capable of acting alone or despite the other parties. However, it is apparent that the use 

of a mediator may also occur in the event of an extreme imbalance of power, when issues 

of dominance and subjugation are anticipated to cause continuing conflict. These contrasts 

serve to indicate that 'assumptions' about power dynamics and relationships can not be 

made on the basis that a mediator is brought into an EDR process. It is necessary to 

determine these characteristics within a particular context and to take steps as required to 

manage the process accordingly. This affirms the claim to 'artistry' in dispute resolution. 

There is an oft cited anecdote about two siblings, who, having unsuccessfully attempted 

to resolve their dispute over who would have the use of an orange, appealed to a mediator 

(Sands, 1993(a); Ury, 1993; Susskind & Cruikshank, 1987). The mediator enquired as to 

why each wanted the orange and thence resolved the dispute, having found one wanted 

the juice to drink and the other the pith for marmalade. This is a resolution described as 

a 'win/win' as both parties interests were fully satisfied. As an analogy for environmental 

79 Theory on the role of mediator suggests that 'neutrality' does not imply 'impotence'. A mediator 
may have to intercede, or even act as an advocate, in order to help to redress any imbalances in power 
within an ADR process. 
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disputes in the public arena it shows that disputes can be due to 'communication 

breakdown' between disputants. The protagonists had focused on their competing 

positions, while a solution lay in clarifying the diverse nature of underlying interests, that 

could each be catered for. This dispute then, has the appearance of interests being 

mutually exclusive as positions were, but in fact is not based on a direct conflict between 

interests. Mediation identified, in this anecdote, that there was no substantive conflict 

between interests to resolve and found an alternative solution, to those promoted by the 

protagonists. 80 

Ury (1993, p159) provides an anecdote which suggests that when conflict seems 

intractable, what is needed is a standing back from the conflict and looking at the issues 

from fresh angles in order to seek solutions. The story goes ... A man left seventeen camels 

to his sons, half to the eldest, a third to the middle son and a ninth to the youngest. The 

sons were unable to negotiate a solution because seventeen could not be divided by two 

or three or nine. They approached a wise old women for advice. After pondering the 

problem, she said, 'see what happens if you take my camel'. So the eldest son took his half 

(9 camels) , the middle son took his third (6) and the youngest took his ninth (2). Nine and 

six and two made seventeen. They had one camel left over which they gave back to the 

wise old lady. This story describes a conflict between interests that could be resolved by 

'expanding the pie', through lateral thinking . Mediation identified that competing interests 

could be catered for with a "reframing" (Ury, 1993) of the problem. 

These two anecdotes, while not describing all the characteristics of mediation, serve to 

demonstrate a (perhaps the) key feature of mediation. It is characterised by adaptable 

problem solving, and not by 'decision taking'. The approach aims to generate solutions 

which accommodate or cater for all interests and values to the satisfaction of those 

involved, in order to limit any need to see these as tradeable. 81 Therefore, within such a 

process, negotiation is frequently bounded by a desire not to trade in values themselves, 

but to trade on the levels to which they will be accommodated, enhanced, impacted upon, 

compensated, replaced, relocated and so on. As such mediation seeks to reframe the 

problem, in a way which takes into account all the interests and values arising from the 

80 If the dispute had been taken to court, would a judge be asked to decide to give the orange to 
one or the other or would they too, like the mediator be in a position to design a response according 
to underlying needs? 

81 An economist might insist the term 'value' implies the feature is tradeable, otherwise it has no 
'value'. The use of the term value here is taken to mean any worth or quality associated with the 
feature, and as such is not simply a measure of its marketable quality. 
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protagonists' perspectives. Mediated problem solving processes dismantle (or de-construct) 

conflicting positions to address the root interests and then seeks to rebuild proposals which 

(defuse or) resolve issues. Decision taking (resolution) is based on whether 'the problem' 

is solved and the dispute settled. The focus is not on trying to decide between conflicting 

positions but on generating the best possible 'reconciliation' or accommodation of interests. 

As van der Merwe et al (1990, in Sands, 1993, ME) writes, "the use of [ADR] enables the 

needs of all parties to be taken into account when possible solutions to resource conflicts 

are being drafted ... Concentrating on these needs ... will assist the mediator in finding 

creative alternatives. This is so, since conflict over social needs are not of zero-sum nature: 

for example the increase of security of one party will not automatically lead to an equal 

decrease in the security of other parties. Thus it is the universal nature of needs and the 

independence of their fulfilment on limited resources, that makes conflict resolution with 

win-win outcomes possible." Mediation aims to develop an optimal solution/response, in 

that it seeks to optimize how well all the interests will be catered for, relative to each other. 

This involves negotiating acceptable terms and conditions, but in light of a need to 

accommodate every participants' perspective to a degree acceptable to the parties. 

6.7.3 Mediation as a reflection of a philosophical approach. 

Simkin and Fidandis (1986, ME) describe underlying principles informing mediation 

approaches when they write, "A free society is founded upon the conviction that its internal 

conflicts can be resolved by an acceptable accommodation of diverse interests. Ours is an 

agreement making society ... By reasoning together, under our man-made systems of 

persuasion, people are willing and able to accommodate as between the duties which 

alone hold a society together and the freedom to enhance self-serving objectives by 

whatever means." Mediation is an approach which searches for agreeable solutions and 

resolution to the primary problem, which is 'how to accommodate diverse and possibly 

competing interests and views'. Negotiation within mediated disputes recognises that 

"tradeoffs may be made in a mutually advantageous way and that private tradeable 

property rights are not a prerequisite for this to occur" (Stewart & Symes p29). 

Chart (1988) suggests that "theory and practice indicate that mediation has the potential 

to address many of the concerns voiced in relation to the adversarial process." 

"Whatever is seen by all/any of the parties as of concern in a dispute is 
relevant to its mediation. Parties negotiate "in the shadow of the law", but 
they decide what issues should be on the agenda. The legal framework is still 
significant, but need not control the flow of information or decision making; a 
mediator can assist the disputants to explore the range of needs and 
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concerns each has, to move (in a face-saving way) beyond narrow, polarised 
positions, and to generate options for mutual gain; the flexibility of mediation 
permits, and arguably requires, the involvement of all those who see 
themselves as affected by the outcome of decision-making; mediation 
encourages direct participation of parties in a dispute, it seeks to educate 
disputants about each other's perceptions and concerns. This can significantly 
improve relationships between disputants even when no agreement is 
reached, mediation encourages disputants to take responsibility for 
developing their own agreement. Parties' commitment to the outcome is likely 
to be stronger where they feel it is "theirs" than if a decision is imposed upon 
them. This, in turn, is likely to smooth the path of implementation; even when 
mediation does not finally resolve the dispute, it may substantially narrow 
down the issues requiring judicial attention." (Chart, 1988, p6) 

It is the shared undertaking of problem framing and solving that gives mediation its 

distinctive purpose and therefore a different emphasis to negotiations within a mediated 

process. This approach in tum gives rise to a distinctive facilitating and mediating role. 

"Mediation encourages a search for shared and compatible interests behind opposed 

positions and not just conflicting ones" (Blackford, 1992, p14). Mediation theory reveals, 

that in achieving that purpose, there is variance in descriptions of the 'role' , the 'level of 

involvement' and 'modus operandi' of 'mediators' . 

6.7.4 The Working Party82 Consensual Approach 

Although unlikely given the above descriptions of mediation, it is feasible that a mediated 

EDR process may not actually bring the parties together, as a mediator may act as a 'go 

between'. The term 'working party consensual approach' specifies the bringing together of 

all the interested parties, in one place, to work together with the help of a mediator, rather 

than through a mediator. Similarly the term consensual is used here to specify that this 

process intends to reach an agreement between all the parties, leaving no doubt that the 

will of the majority is not the decision making authority. The 'working party consensual 

approach' is an extension of mediation in that it is specific about the approach to mediation. 

Hollands (1994, ME) describes that the "consensual process is a form of public 

participation in which all interested parties commit themselves to working together, in 

seeking to reach agreement to an outcome they can all accept. .. Hence, the consensual 

82 A working party, in this instance, is the informal bringing together of an 'ad hoc group' of people 
who have been selected to represent different interested parties to a resource and/or environmental 
issue. Interested parties may or may not have been active in any dispute relating to the issue prior to 
the setting up the group and participation is voluntary. Each person represents a constituency which 
may be few or many, a formal agency or community group. Their interest may be altruistic or parochial. 
A working party can be quite 'formal' in character through the use of a more structured process or an 
institutional service. A working party is convened (or sponsored) by one of the interest groups, typically 
the one with a particular proposal (causing conflict) needing resolution or problem needing a response. 
As such, a mediator is appointed to facilitate and manage the process. 
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process involves all affected parties in cooperating, as joint problem solvers, to: define and 

understand the issues, engage in joint fact finding, maintain communications, develop 

options and criteria, reconcile their differences, negotiate a mutually acceptable outcome." 

6.8 DISCRETION, FLEXIBILITY, AND ARTISTRY IN ADR PROCESSES 

It remains discretionary which ADR process to use and whether combinations can be used 

concurrently or consecutively. "There are no rules for ADR" (Carpenter & Kennedy, 1988) 

for example, that parties must meet face to face, or that people must represent themselves, 

that negotiation must not occur within mediation, or that facilitators can not meet individuals 

separately, that meetings be formal or informal, open or closed, etc. The key to ADR's 

success may be in its flexibility as it is not restrained by formal rules of procedure and 

legislated mandates on how to go about the task. Disputing parties can choose to adapt 

their resolution process according to the needs of the situation. It is evident that any ADR 

forum must consider and be guided by the formal policy and regulatory framework provided 

by resource and environment management authorities and by legislation, as participants 

can only act in accordance with those. This suggests that there is a role for an informed 

representative of such authorities to participate in ADR forums. 

6.9 CHARACTERISTICS OF ADR: FOCUSING ON THE MEDIATED APPROACH. 

Reference to the limitations of the judicial approach provide the antithesis to the theoretical 

characteristics of ADR processes. These can be read as theoretical assumptions of ADR 

approaches that can be tested by examination of ADR in practice. 

6.9.1 Consensual resolution of disputes 

Many ADR processes aim to achieve consensus83
, taken to mean a voluntary agreement 

between all participants. Converting discord into concord or an accord and reaching 

agreement (or deference to an agreement) must be achieved for a 

decision/resolution/solution to be claimed. Dissenters must be acknowledged, as this is not 

consensus. Majority rule has no authority in consensual decision making. 

6.9.2 Power relationships are put aside and power is balanced. 

Within ADR individual participants have equal standing within the process. Power 

83 Consensus is an "agreement of opinion". But in consensus government, it is the "majority view" 
(Oxford Dictionary of Current English, 1987, Ml). · 
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relationships outside the process are 'redressed' and individuals are provided an equitable 

opportunity to influence the decisions. Theoretically, as 'coercion' is not a noted tactic in 

mediation literature, it is a defunct tactic, presumably as mediators intercede on behalf of 

the less powerful or the coerced. Power is balanced within the process as protagonists 

'share' the dispute resolution undertaking. The implication is, therefore, that interests and 

values are also able to achieve an equitable consideration or balance within the forum. 

6.9.3 Voluntary participation 

An agreement found in EDR literature, is that participation in ADR ought to be voluntary. 

ADR within the RMA, can be suggested by a planning authority or the Environment Court, 

by its own motion, or at the request of a party, but ADR processes are not statutorily 

required and interested parties can choose whether or not to participate. The reasoning 

behind this is discussed by Chart (1988, p11) who reviewed American experience with 

compulsory mediation and found that such an approach, 

"is neither efficient nor desirable in terms of legitimacy and fairness of 
objectives ... [as while] one can compel people to attend mediation sessions. 
Compelling them to mediate - in the sense of engaging in negotiation with 
each other and working on an agreement - is another matter. Even if the 
mediator succeeds in 'pushing' disputants into an agreement, 'settlements' 
which are not genuinely entered into often do not work over the medium or 
long-term. At best, failed imposed 'agreements' can mean wasted resources 
for parties and mediators; at worst they can generate renewed or increased 
hostilities ... [Furthermore], power asymmetries can be heightened where 
mediation is inappropriately foisted on the parties. Distrust of the process is 
likely to harden with successive mediation efforts" (Chart, 1988, p12). 

"It is in the interests of all parties to the dispute that all those who believe they might be 

affected by a decision should participate; a party that has been excluded has the potential 

to undermine the implementation of any agreement reached" (Blackford, 1992, p13). An 

implication of the voluntary nature of ADR processes is that agreements or resolutions 

made are at risk of being overturned, altered or reinterpreted if those with statutory 

responsibility and authority for decision making choose to impose their own will, or have 

other considerations which compel them to reject the result of an ADR process. Those with 

authority must also then, voluntarily ratify an accord achieved in ADR forums. 

6.9.4 An ability to incorporate all the issues of interest to the parties and achieve a better 
balance between different types of considerations as diverse 'values' are 
considered. 

Flexible and adaptable ADR processes are able to accommodate the consideration of: 

underlying interests of the parties; third party interests; unquantifiable values; a variety of 
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individual perspectives based on (and of) the humanist environment (emotional , cultural, 

spiritual interests e.g. aesthetics and historical values); a variety of perspectives of the 

natural environment; as well as the rational, scientific, technical considerations and; the 

legal and policy framework, relevant to resolution of the dispute. Such inclusivity in the 

information base is purported to be able to achieve less 'distortion' of issues, a better 

balance in the making of any 'value judgements' during considerations, and result in 

imaginative (or laterally conceived) solutions designed to cater for all the interests. ADR 

processes are thought to achieve this by acknowledging the interests/values/views of all 

the parties, as these are seen as objectives which the process seeks to accommodate 

and/or cater for. This characteristic of ADR processes is described as a 'reframing' of the 

problem (Ury, 1993; Fisher, 1983). "One of the major assumptions inherent in alternative 

EDR approaches is that the parties involved are the best judges of what the real issues are 

and whether an adequate resolution is being achieved .. . 84 In theory these approaches allow 

broader attention to the real issues because the parties themselves set the agenda and 

they also decide the terms of the agreement" (Bingham 1986, ME). Resolution does not 

have to be 'black and white'; shades of grey are anticipated, as accommodation of others 

needs and values, is a characteristic of reconciliation. 

6.9.5 The development of "win/win" or ''all gain" resolutions. 

As the participants are encouraged to see issues in terms of problem solving rather than 

a fight over stated positions, the problems are transformed from zero-sum and mutually 

exclusive positions to a broader, complimentary set of conditions within the equation. As 

the objectives seek to cater for all interests, any agreement implies that all parties have 

achieved their objectives to a satisfactory level, hence the terms 'win/win' and 'all-gain' 

solutions are applied to the outcomes of ADR processes. A further implication is that as all 

the parties are satisfied or 'can live with' the agreement reached, the dispute has been 

effectively 'resolved', as parties willingly 'close' the conflict. 

6.9.6 A greater degree of participation and 'ownership' of the result 

Direct involvement in analysing, evaluating, designing, and influence in formulating a 

'resoultion' or response provides participants and their constituents with a greater level of 

democratic involvement, and a sense of ownership in the outcomes. ADR processes 

produce outcomes that are more agreeable to the community at large and therefore are 

able to be more smoothly implemented, and which are more stable or long lasting. 

84 "It should be noted, however, that all affected parties must be involved for this assumption to be 
valid" (Blackford, 1992, p2). 
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6.9.9 An 'accessible' process 

Consideration of costs, length of time to initiate the process, and direct input enables better 

access by interest groups and therefore enables these to have more influence. There is 

less uncertainty surrounding participation as there is an expectation that something positive 

will result Formal processes are still available. On-going relationships suffer less damage. 

6.10 CRITICISMS AND LIMITATIONS OF ADR APPROACHES 

The theoretical constructs informing ADR, presented by its proponents, provide a view that 

the ideals underpinning the use of ADR are noble. An inference, drawn in Chapter 2, is that 

such ideals ought to extend into all forums for EDR and both the substance and design of 

the RMA reflects that ethos. Consultation, generally, is promoted as an opportunity to 

address the problems and limitations encountered in 'formal' approaches during the 

resolution of environmental disputes, therefore expectations surrounding ADR approaches 

are high. However, there are arguments which distort the view that mediation is a "miracle 

cure of society's ills" (Burton & Dukes, 1990, in Sands, 1993, p23). 

6.10.1 A potential for inappropriate compromise of values. 

There has been a "low demand for environmental mediation" and an "apprehensiveness" 

or "scepticism" of environmental groups to the use of ADR (ibid). Burton & Duke (1990) 

suggest that such groups are deeply concerned "that mediation of certain issues means 

inappropriate compromising of fundamental values". Chart (1988) also suggested "Some 

interests and values are not, or are not widely perceived to be negotiable." Issues of 

'trading-off values, as a feature of negotiation, can be carried into mediation.65 

6.10.2 The whittling affect of ADR due to its promotion as non-precedent setting in 
'unique' and independent circumstances. 

When there is a public conflict over an issue, it is fair to assume that debate over 'what 

exactly are the fundamental values and the appropriate degrees of expression of these in 

a particular situation?' has not concluded. That 'like' disputes resurface over temporal and 

geographic space is indicative of continuing tensions during ongoing, dynamic, societal 

debate over the preferred or appropriate levels that different values ought to be catered for. 

65 Theoretically, the terms of any negotiations and the outcomes developed within ADR processes 
are set by the negotiators themselves. If the negotiation appears to be leading to an 'inappropriate 
compromise' a party can, in theory, withdraw at any time. As participation is 'voluntary', so are levels 
set during negotiations or 'deals' struck within the process. 
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Although judges have indicated that courts are not the most appropriate forum to conduct 

a debate over 'primary issues' or 'constitutional disputes', (as these are political and based 

on value judgements). when courts do make a determination in what may be 'distributional 

disputes', "courts play a vital role in fashioning norms and articulating values for wider 

society in the form of legal principles which operate as precedents for future, like cases" 

(Charts, 1988). As courts are informed by societal ideals and principles, given a form of 

expression in legislation and also in case law, determinations made in that forum, therefore, 

reflect these. In doing so courts reinforce societal standards or actively promote them. A 

history and common threads or 'principles', which can be applied, are established and 

maintained through formal judicial processes. Currently no such history or common threads 

are being formulated for ADR processes. Each event is considered unique and distinctive. 

This characteristic, together with what Burton & Duke (1990, in Sands, 1993, p23) describe 

as a concern with the way developers have adopted the approach, gives rise to another 

concern about ADR processes. Amy (1987) sees industrial sponsorship of ADR as an 

attempt to "disempower environmental groups by channelling them away from precedent 

setting litigation". It is pertinent to ask whether the results of ADR processes, once ratified 

by formal processes can be considered 'precedent settled' or as describing principles, and 

also to consider how records of ADR processes and outcomes are maintained and whether 

they are accessible to others for reference in later processes? 

6.10.3 Distrust in motives of 'others' with competing interests. 

These types of concerns reveal that there is a basic distrust of the motives of 'others', 

which extends to the use of ADR approaches.86 Given a history of adversarial 

confrontations between groups promoting different and often competing interests and 

values in society, that environmentalists distrust 'developer' sponsorship of ADR 

approaches could be anticipated as a feature of conflict, which would be carried into ADR 

processes. Accordingly 'distrust' is to be expected and is not reason to abandon attempts 

to interrupt an escalation in conflict. In fact, guides to undertaking ADR approaches provide 

advice on how to increase trust and remove doubt about the motives of others involved. 

Also, developers also have concerns about the motives of 'environmentalists' when entering 

ADR processes, as they have revenue losses and the provision of goods and services 

(which may be essential) to consider. 

86 Guides to mediation processes refer to a need to develop a sense of trust between the parties, 
particularly with regards their motives in participating in this type of forum, as opposed to formal ones. 
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6.10.4 An inability to predict and compare the costs and time expended to resolve issues. 

The criticism that judicial processes are costly and slow, has led to suggestions that ADR 

may be cheaper and quicker. However, as Chart (1988) and Bingham (1986) argue, this 

is not necessarily the case. Mediation is not necessarily a substitute for litigation. Time, 

effort and money may be duplicated, in that a failed attempt at ADR will still require its day 

in court. Even a successful ADR process will require ratification by official decision making 

authorities at some cost to the applicant and participants. The costs of preparing for 

mediation, consent hearings and litigation may be similar, as an appropriate information 

base is required regardless of the EDR or decision making approach used, and payment 

to a mediator and for the attendance of participants may be as much or more than payment 

to a lawyer. In this research, it is assumed that there are some basic costs regardless of 

the approach used, (for example, in undertaking the appropriate research and consultation 

to inform the issues). It is anticipated that increasing complexity causes increasing costs 

to resolve issues. Therefore, the absolute cost is not considered crucial , what is important 

is any additional costs and whether or not these are offset by durability and other benefits 

of employing ADR approaches that may lead to lower costs in the long term. 

6.10.5 Difficulties realising a power-balance 

Sands (1993) states that the conditions presented by some practitioners of ADR as 

necessary for a successful process, like a balance of power (refer to 9.8.2), are rare in 

environmental disputes and gives the examples of gender and cultural bias (perhaps based 

on ethnicity). However, in recognising that there are different power bases in society, 

"power relationships form a complicated network of influence and it is difficult to assess 

where the balance of power lies" (Mulgan, 1992). Just as 'all are equal before the law' (in 

theory), ADR (in theory) attempts to redress power imbalances internally to a particular 

process. Also, participants voluntarily join an ADR process having considered if it offers a 

better opportunity to influence outcomes than other options would be likely to produce. That 

is, they assess their "BATNA" - best alternative to negotiated agreement (Ury, 1993). The 

criticism, that power imbalances existing in society may persevere in an ADR process, 

while a valid criticism, can be considered a 'standard' criticism (a constant) as it could be 

suggested of all EDR processes. Unless it is intended to transform 'society' or to provide 

new, alternative approaches that are free of any reflection of societies power bases and 

possible imbalances, resolution processes can only aim to redress these by providing as 

equitable an approach, forum, process and outcomes as possible. 
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6.10.6 Mediation is not a panacea 

Chart (1988) considers the limitations of ADR by comparison with what may be achieved 

within a judicial approach. 

"Because it is a process which seeks accommodation of individual disputes, 
mediation is not helpful when there are systematic grievances. Where a 
dispute concerns the underlying legality of conduct, e.g. the need to identify 
or to reinforce a particular standard which should prevail. This need may 
relate to a lack of certainty where many groups are affected; and/or, to the 
lack of relative power between groups in the absence of an enforceable and 
predictable standard. Courts play a vital role in fashioning norms and 
articulating values for wider society in the form of legal principles which 
operate as precedents for future, like cases" (Chart, 1988, p7). 

Chart (1988, ME) contrasts such disputes to those where principles are needed only for the 

particular, local situation. "This work of the adversary system may be more appropriate in 

particular cases than mediation. It also often forms an essential part of the framework for 

useful mediation .. . Similarly, court disposition of disputes serves an important function in 

aggregating disputes, and may be more efficient than mediation in settling disputes which 

have national significance"87 Other limitations identified by Chart (1988) include: 

"Mediation lacks the procedural safeguards of the adversary process, for 
example, protection against self-incrimination. It would seem inappropriate, 
for example, in cases involving prosecution for an offence ... Mediation is not 
helpful where key parties are effectively 'conflict junkies'; or the dispute is 
seen as a heroic battle; or where the conflict is infected by extreme 
irrationality or irremediable power imbalances." 

The criticisms and limitations of ADR indicate that there are hurdles to overcome in 

designing and conducting an appropriate and successful process. Sands (1993, p25, 

based on Amy, 1990) provides six conditions said to "promote ADR". These are given as: 

"a balance of power exists among the disputants; the dispute does not centre on 

disagreements over basic values or principles; there is no substantial disagreement 

among the parties as to the facts of the case; only a small number of interests or affected 

parties are involved; none of the parties will benefit from delay or stalemate; no legal 

precedents or fundamental policy issues are at stake". Sands (1993) suggests that "it is 

difficult to know with any certainty whether all these conditions will be present in many 

environmental disputes". These conditions are perplexing considering the sources and 

causes of environmental disputes presented in Chapter 5. It is rationalized here that all 

these conditions, said to 'promote' the use of ADR, are unlikely ever to be met. ADR 

87 "The Court of Appeal's recent decision in NZ Maori Council v. Attorney General (1987] NZLR 641 
is an example of such a case" (Ibid). 
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processes may be better able to address concerns and issues, by seeking to attain these 

very conditions as characteristics of the process. Thus, ADR processes promote these 

conditions; they are not prerequisites to their use. 

6.10 EDR and ADR in CONTEXT 

The theoretical context of public participation in EDR processes, outlined in Section 11, can 

inform the observations of practice. It has been shown that the framework provided by the 

RMA attempts to redress past deficiencies in environmental management and that 

philosophical principles and objectives are anticipated to be given effect in current 

management processes and outcomes. The term EDR has been explored and a variety 

of possible approaches have been discussed. The theoretical purposes, strengths and 

limitations of each of the processes have been noted. 

In the following Section (Ill) a case study 'environmental dispute', and the EDR processes 

utilized during the evolution and attempted 'resolution' of the dispute are described. 

Section Ill considers: firstly, the historical context in which the conflict was conceived; 

secondly, the sources and causes of the current conflict, identified through analysis of 

participants comments, and; thirdly, the processes used for EDR in this case study, to 

identify how and why each was utilized (its purpose and the reasons it was selected as 

the process to undertake), and each of the processes relationships to the RMA are 

identified. This analysis identifies the 'sources and causes of environmental dispute' and 

focuses on 'the treatment of conflict in this instance'. Following Section Ill , in Section IV, 

the characteristics of each of the EDR processes are considered, benefits and strengths, 

and problems and limitations are identified. 
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SECTION ID 

CONSULTATION AND EDR IN PRACTICE 

THE CROSS RIVER TRANSPORTATION 

FITZHERBERT A VENUE 

CASE STUDY 

Public protesters and police gather in the two lane and tree lined Fitzherbert Avenue (Jan 1997). 



CHAPTER 7 THE EMERGENCE AND CONTEXT OF CONFLICT 

7.1 HISTORY AND CONTEXT OF THE CROSS RIVER TRANSPORTATION
FITZHERBERT AVENUE CASE STUDY 

7.1.1 Palmerston North Roading Layout 

Palmerston North City has a grid roading system, a section of which is depicted in Plate 

1, (refer to p97) . A central square, surrounded by the CBD, is fed by four 'arterial' roads . 

Traffic heading out of the city in all directions, except east, has a number of exiting options. 

However, all routes for eastern travel from the city connect to Fitzherbert Avenue, as the 

sole crossing of the Manawatu River is via the Fitzherbert Bridge at Fitzherbert Avenue's 

eastern end. Plate 1 shows Fitzherbert Avenue connecting The Square with the Bridge. All 

traffic from the urban area proper, heading across the river is thus concentrated onto 

Fitzherbert Avenue. The Fitzherbert Avenue and Bridge connect commercial , industrial and 

the main residential area of the city to numerous research institutions and Massey 

University on the other side of the river. These institutions, among others within the city , 

give the city its slogan , 'Knowledge City' and are major nodes of activity during the day. 

This route is also the main corridor to the south-eastern satellite towns of the Manawatu, 

including Linton which contains an army base, and also connecting with routes to the 

Wairarapa . Urban expansion is occurring on the southern side of the river, with new 

residential sub-divisions being established on formally rural land in Aokautere. The 

Council's growth strategy is to limit growth in other directions and expected growth is to 

occur on the eastern side of the river, at Aokautere and in the satellite settlement, Linton. 

7.1.2 Fitzherbert Avenue Functional Character. 

Fitzherbert Avenue was formally part of the state highway network (SH 57) and was thus 

formally administered by the National Roads Board (NRB henceforth) . The NRB revoked 

its state highway status, in July 1992, and transferred ownership and control of the road 

to the City Council. The Avenue is classified as an arterial road in the Transitional District 

Plan. 88 Such streets "provide inter-connection between major sectors of a large area, and 

through traffic movements on regional traffic routes" (Second Review of the District 

scheme, 1978, 19.9.1 (a)) . The Proposed District Plan (notified in 1996) maintains this 

status. The Avenue is approximately 30 metres wide and 2 kilometres in length, and runs 

from 'The Square' to Fitzherbert Bridge. 

88 Arguments concerning the 'designated' status of roads in the Transitional District Plan were heard 
in 1996. Fitzherbert Avenue was considered to have been designated, in Figure 9.1, of that Plan. 
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PLATE 1 ROADING LAYOUT of the FITZHERBERT AVENUE AND BRIDGE AREA. 
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At the time the public dispute emerged in 1993, Fitzherbert Avenue exited The Square as 

a 4 lane road, until it crossed its first intersection (with Ferguson St). Beyond that 

intersection it merged from 4 to 2 lanes, as the carriageway was bounded on both sides 

by mature trees. Parking was available between the trees and a cycle lane ran between 

the pedestrian pavement (curb) and the tree line. Plate 2, (p99) shows the layout typical 

of Fitzherbert Avenue at the time the dispute surfaced in 1993. This form continued with 

some exceptions, where the tree line was altered when individual or small groups of mature 

trees were removed - where 2 intersections were signalised (Plate 2 shows the Park ROd 

intersection, signalised in 1996), and in an area outside Palmerston North Girls High 

School (PNGHS henceforth), where 5 trees were removed to construct a bus-bay, in 1990. 

Fitzherbert Avenue is the main corridor from the CBD to the bridge. The area surrounding 

the Avenue, in its first block is commercial , the rest is residential , however it contains the 

highest concentration of motels in the city , indicative of its function as sole entrance into 

the city from the east. The Avenue also serves PNGHS, which has a roll of approximately 

1,200 students and a staff of about 60. Four main roads feed into and cross the Avenue, 

connecting extensive residential and recreational areas on either side of the Avenue to 

each other, and to access to the bridge and beyond. Traffic heading west from these 

residential areas, into the CBD, has alternative routes to travel. 

The Avenue is the most heavily used road in the city , with traffic flows (measured at the 

bridge) of up to 23,700 vehicles per day. It is also characterised by high peak hour traffic 

volumes of up to 2 ,500 vehicles per hour. The peaks are, however, strongly one directional: 

in the morning it is eastward, (1 ,790 vehicles per hour) and in the evening westward , (1 ,680 

vehicles per hour). The Avenue is also used by a large number of cyclists, coinciding with 

the eastbound (1,446 cycles per hour) and westbound (1 ,020 cycles per hour) traffic flows 

respectively, (traffic data in Tizard, 1994). Plate 3 (p98) shows a section of the Avenue, 

looking east towards Massey, at morning commuter time. 

7.1.3 Fitzherbert Avenue Cultural Character 

The first planting of trees in Fitzherbert 'Street' occurred on the first Arbour Day celebrated 

in New Zealand, 4th August 1892. On that day the Mayor, Mr Snelson said, before planting 

the first (Plane) tree, 

"The planting of streets of a town with suitable trees was a work that should be 
encouraged, not only for the sake of those who appreciate them now, but for the 
benefit of the people who came after them, for it was not good to live simply for 
themselves .. .. The result would be of immense service in years to come, as the trees 
would be a source of pleasure so long as they survived. [He] trusted that the growth 
of the trees would be symbolic of the progress of Palmerston, and that they would 
continue to prosper for time immemorial." (Quoted by Morris, G. 1995, p9, ME) 
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Plate 2 

Plate 3 

Fitzherbert A venue - Park Rd intersection (1996) looking west. This layout was 
typical of the A venue prior to 1997 

A section of Fitzherbert A venue showing atypical morning commuter traffic 
conditions. 
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Shortly thereafter fifty trees were planted, beginning from The Square. By 1902 the whole 

of the Street to the bridge was planted on both sides with trees. "All groups from the 

community participated in the planting, including the Maori community . The planting by the 

Maori people of karaka and their participation was very symbolic and of great importance ... 

The ceremony marked the transition from destruction to restoration of their environment by 

the people of Palmerston North" (Morris , G. , 1995). As such the tree lined boulevard 

creating an 'avenue effect' was a legacy of past generations to current inhabitants of the 

city . In 1926 Fitzherbert Street was renamed Fitzherbert 'Avenue' in recognition of its 

landscape character. 

The Avenue, in 1993 at the advent of the most recent conflict, was lined on both sides by 

mature trees for a considerable part of its length. These trees were deciduous, thereby 

exhibiting seasonal changes. During the summer they formed a full canopy across the 

road , at those sections where trees were maintained on both sides of the Avenue. That 

Spring was seen in new growth and Autumn in colour changes of leaves and leaf-fall was 

part of the aesthetic character of the Avenue. Hollands (1995) reported that "[the] Avenue, 

with its trees, is a landscape feature which residents and visitors relate to when they think 

of the city and what it stands for. It can be likened to a prominent historical building , with 

its links to the past and its symbolism for the future ." 

"Fitzherbert Avenue is a boulevard. .. The ends of the street are strongly defined where 
SH57 (sic) crosses the Manawatu River and where the Avenue enters The Square. 
as a consequence, Fitzherbert Avenue links Palmerston North 's two main landscape 
features. The Avenue also provides the most visible connection between the city 
centre and the knowledge-based industries clustered around the Massey Campus. 
[The] Avenue is one offour arterial streets which divide the city into quadrants. This 
street features on the Council's logo and the route probably forms part of the 
conceptual 'diagram' of Palmerston North which residents and visitors construct in 
order to understand and remember the city's form . For all these reasons, Fitzherbert 
Avenue might be called the 'front door' of the city. It serves an important symbolic role 
and the character of this street is an essential component of [the cities] identity." 
(McDonald, 1995, in Hollands, 1995, p2) 

An historical account of debate relating to management of the Fitzherbert Avenue trees is 

provided in Appendix VI . 89 Each time a threat has been posed to the trees, members of the 

public have campaigned to save them, to have them protected and managed sustainably to 

preserve their positive values. 

89 It is important to review Appendix VI and VII prior to considering the case study dispute as it is 
assumed within Section Ill that the reader is familiar with the terms, features and events described in 
the historical accounts provided in these Appendices. 
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7 .1.4 Motorcar Safety and Council Liability Bring the Future of the Fitzherbert Trees into 
Doubt and Conflict Begins. 

With the advent of the motor car, the grass verges in which the trees stood were removed 

and the street was tar-sealed from kerb to kerb. On 8th April 1928 a car collided with a tree 

on Cuba Street. Legal advice was sought as to any Council liability in such a case and on 

14th October 1928 an opinion was received by Council. It concluded that Council was indeed 

"responsible to persons using these highways, to make the trees clearly visible at all times 

and under all circumstances ... If it can be established that the Council has not discharged 

its duty it is negligence and is liable for damage sustained as a result" (in Morris, G. 1995). 

On that same day, Council's Public Works Committee recommended removal of street trees 

on a number of Streets, including Fitzherbert Avenue, where the road was tarred kerb to 

kerb. A conflict between the safety interests of the motoring public, as well as the fact of 

Council liability for any damage to vehicles, and those wishing to retain the trees became 

evident. The Council came to see the trees as "a menace to traffic". While public opposition 

saw removal as "antagonistic to the beautification of our city ." (ibid) 

7.1.5 History of the Second Bridge Issue 

Palmerston North was surveyed and settled by Europeans during the 1860's. The first bridge 

across the river was completed in 1877, and remained in service until the completion of a 

newer structure in 1935. A number of early attempts to establish a second bridge failed due 

to a lack of local support. It was not until the growth of 'Massey College' (now Massey 

University) and the Science Centres on the east side of the river "began to have a noticeable 

affect on Fitzherbert Avenue traffic during the 1960's that interest in a second bridge was to 

resurface" (PNCC, 1995, "Cross River Transportation Historical Background Paper") . An 

historical account of Council's responses to the issue of cross river transportation from the 

1960's to the early 1990's is provided in Appendix VII. Many of the issues raised in recent 

debates can be traced back to the Transportation Plan proposed in 1964, which identified 

a "tendency to under-exploit the potential of the existing system, in particular Fitzherbert 

Avenue" (ibid) as this plan formed the basis of Council moves to widen the Avenue. As that 

plan included a proposal to duplicate the bridge, to provide 4 lanes across the river, the 

protracted argument that followed its introduction as to whether such duplication and 

widening of the Avenue was appropriate, and where a second bridge should be sited (if not 

off the end of the Avenue) ultimately meant that, because of lengthy delays, no second 

bridge was ever built. ''The City received instead a replacement 2 lane bridge, capable of 

conversion to 3 lanes - some twelve years• after a second bridge could have been built. .. 

While structurally sound, this bridge has the same problems as its predecessor'' (ibid, ME). 

Council plans to relieve increasing traffic congestion in Fitzherbert Avenue, through 4 laning 
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both the bridge and the Avenue instigated the recent debate, as the proposed road design 

could only be accomplished with removal of the mature trees. 

7.2 PROBLEM FRAMING IN THE PAST AND WITHIN THE DISPUTE CONTEXT 

Part A of the research interview sought to canvass participants' understanding and views 

of the background to the problem, and the planning processes employed by Council to 

develop solutions. Responses enabled identification of the sources and causes of the 

current conflict, the issues as seen by participants, as well as their rationale for their 

perspective. This information informed 'the emergence and context of conf/icf. 

Research participants were divided into four groups: Councillors, Council officers, public 

participants and consultants. However, this distinction was not found to be relevant in terms 

of the historical accounts provided, as all the participants had achieved a wide 

understanding of the historical context and provided similar accounts of the events leading 

to the current dispute context. Much of the historical background presented above and in 

Appendix VI and VII was confirmed by participants as the 'conditions' giving rise to the 

current conflict. A more relevant distinction was found between participants who had 

personal experience of historical events and those who had reached an understanding of 

the historical context through involvement in the current dispute. Those with personal 

experience provided a reasoning for specific actions or inactions in relation to attempts to 

resolve issues in the past, while the latter group was more inclined to recount acquired 

knowledge, 'urban legends', the accuracy of which is more difficult to verify. Both sets of 

beliefs were relevant as they describe the issues as seen by the participants. 

Another distinction was found between participants who concentrated on specific events 

giving rise to the current conflict and treated those as 'triggers' to this conflict, and those 

who took a more overview approach in making their observations, for instance by 

discussing planning processes, transport planning, the way Council functioned and made 

decisions in the past. The latter group saw the emergence of conflict as a seamless 

process. These people presented a view of conflict as being difficult to interrupt, as 

progressive processes and decisions gradually form the entirety of the dispute context. An 

inference is drawn that they see the conditions, which are sources of the conflict, as 

achieving their own momentum. They describe that any one thing ought not, or could not, 

have been done differently at the time, and ultimately these conditions made this conflict 

inevitable in some form. By contrast, those focusing on specific trigger events present a 

view of conflict as being more easily interrupted. They describe that at each of the crucial 
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points along the way, if things had been done differently, the conditions would have 

changed and the conflict therefore, from that perspective, was not inevitable. This group 

tended to be public participants, while those who saw the evolution of problems/responses 

as seamless represented those in Council. Despite these two contrasts, participants' 

comments show a high degree of conformity, as to the pattern of emergence and 

characteristics of this conflict. However, during the analysis, comments and observations 

made by participants from each of the research groups were compared to inform the 

different perspectives or particular 'slant' given historical events, and the importance of 

these perspectives to each group. While some participants placed great importance on 

certain past decisions and events, others placed far less importance on these and some 

saw them as irrelevant to the current debate. For instance, the relevance of past debates 

over a second near bridge are thought a 'red-herring' in the current conflict by most 

participants in Council , while many public participants point to the failure to secure a 

second urban bridge as a major bane and source of contention to them. There are a 

number of other issues that similarly are deemed 'very relevant' or 'irrelevant' according to 

different perspectives. This suggests that some of the root sources of conflict have not 

been addressed to a point were conflict participants have achieved, or been brought to a 

common understanding about what was relevant to the resolution of the dispute. 

7.3 THE EMERGENCE OF CONFLICT 

Traffic congestion, causing 'delays' in Fitzherbert Avenue was identified as an increasing 

problem during the 1960's. As it was anticipated that the situation would deteriorate, 

Council sought to secure a second bridge within the urban area. However during the 1970's 

difficulties in finding a site, along with observations that the Avenue was under-utilized, 

meant that by the 1980's Council had shelved plans for a second bridge. Instead Council 

focused on resolving issues associated with replacing an unstable bridge with not only a 

structurally sound bridge, but a wider one and in conjunction with that, alleviating traffic flow 

problems by improving an intersection and lane capacity beyond the bridge. Subsequently, 

planning for road works was extended to include the entire length of the Avenue, and the 

Long Term Development Plan for Fitzherbert Avenue (LTDP henceforth) was formulated 

and adopted by Council in 1988. There are different perspectives as to why Council 

focused on modifications to the existing corridor rather than again seeking to establish an 

alternative urban bridge or to evaluate the feasibility of other alternatives. 90 

90 Alternative solutions, to 'roading modifications', such as improving public transport and cycling 
facilities and efforts to change public behaviour, for instance by car-pooling or charging students for 
parking at the University, were promulgated but a 'common wisdom' that such measures would not be 
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7.3.1 The problems at the time the LTDP was fonnulated by Council. 

i The traffic congestion and delays problem. 

Participants indicated that traffic problems associated with travel in the Avenue was self

evident. Most provided personal experience of congestion and delays during peak 

commuter times when Massey University was in term. Public complaints to Council and 

Councillors personal experience of delays led Council to plan to remedy the problem. 

Councillor "I then pursued at Council the notion of a package to improve the flow of 
traffic.. . I wasn't the only one doing that, but that led to the 1988 'Long Term 
Development Strategy' agreed to by Council to solve that." 

Public "The problem was identified by the Council and the community in that lots of 
people had to get across to Massey during a very short time in the morning and back 
in the evening. There was a delay and I think that is how most people saw it." 

Councillor "The earliest report pointed out or set the idea that there would be a need 
to improve traffic flow by having a second bridge or in the meantime, to widen the 
Ave. Now, what the Council has done was go to widening and ignore the idea of a 
putting in a second bridge." 

ii Sustainable management of mature trees as a problem 

An officer indicated that the problem was not seen simply in terms of traffic flow. At the time 

the L TDP was being formulated, it was anticipated that traffic problems would be alleviated 

by modifications to the bridge and beyond, as well as more minor improvements (e.g. 

signalising intersections) in the Avenue. This participant suggested the original brief for the 

Avenue arose from concerns over the viability of the mature trees in the Avenue. A 

replanting programme was considered necessary and this was extended to make use of an 

opportunity to undertake works in line with what was happening to the bridge and beyond. 

Tree replanting and road widening became integrated within the LTDP, after the other works 

further along the road were adopted. 

Officer "The L TOP came about ironically enough from the then Director of Parks and 
Recreation saying to the then Works Directorate, 'what long term strategies do we 
have in place to replace some of the trees in the Ave?' It was recognised that the 
[Ave] was beginning to get a bit patchy - trees removed around intersections a couple 
of years before when signals were put in at College St, etc. So it was starting not to 
look like an avenue. So we had them saying 'what are you going to do to get the 
Avenue looking like an avenue?'. We thought we had to get a strategy and also took 

sufficient prevailed. The public was not formally canvassed during the development of the LTDP, with 
its resultant design for reading layout, to scope any other interests that may be affected or the level of 
public sentiment regarding other values which could be affected by any new design. However, the 
reading engineers were not oblivious to those interests and incorporated steps to mitigate adverse 
effects, by a tree replacement programme and to cater for interests other than motorists, for example, 
by providing cycle underpasses and lanes. This plan was approved by Council and the NRB and 
released to the public as the adopted solution. 
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the option to look at, with the increased traffic, 'well hey if we are going to replace 
these trees, we could replace them on a new alignment, so somewhere down the 
track we can 4 lane the Ave'. So that is why the strategy was put in place." [So Parks 
and Recreation had identified the problem in terms of a need to replace trees if 
aesthetics or maintaining the avenue effect was to be achieved. That was prior to the 
L TOP for the Ave. being developed?] The L TOP was prepared as a result of that 'hey 
what are you doing?' [And traffic flows became a feature of the problem as well?] Oh 
yes they did, I mean that is why the plan we have currently was developed, primarily 
for traffic reasons, but we didn't just say lets decimate the Ave because we want to 
4 lane it and this is what people don't understand. The reason for starting the thing 
was because 'the Ave was starting to look a bit patchy and some of these other trees 
aren't too crash hot either, so what strategy have you got to replace them?', because 
street trees are the responsibility of the roading unit, that is why it began." 

The officer's comments indicate that the Roading Unit had 'responsibility' for the trees and 

was aware of a need to have a strategy to 'manage' them. It did endeavour to take account 

of aesthetics and recreating the 'avenue' effect, by incorporating a tree replanting 

programme in conjunction with road widening. 91 Public participants confirm that the state 

and health of the trees had been an ongoing concern. They suggested that past treatment 

had been detrimental to the trees and that active sustainable management was required. 

Public "Up to the time they formed this LTDP, they simply had been loosing the trees 
by acts of omission. They had sealed around the roots of the trees, when any trees 
got sick they cut them out quickly and never replaced them. So gradually the Ave got 
whittled down, up to this point, in 1988, when they actually came out into the open 
and said 'this is our plan'. So it was done surreptitiously up to this date. From then 
it became their formal plan." 

iii Diverse perspectives on the interests and values associated with the Fitzherbert 
Avenue trees as a problem. 

Participants described that the issue of protection and sustainable management of the trees 

had been raised for decades. The fourth District Scheme Review began in 1988. A rule 

relevant to any activities relating to the trees was included and some protection became 

part of the District Plan, operative in 1991. The process was underway for Fitzherbert 

Avenue 'amenity'/tree protection within the review, before the L TOP was adopted and 

publicized. The public present a view that there was no opportunity to influence the LTDP 

during its development as the public did not know it was being formulated.92 When 

members of the public became aware of the L TOP and argued against it, there was little 

real opportunity to do so and all efforts to open the debate were "ignored". Public 

91 Council records show that the replanting strategy was developed without the involvement of the 
Director of Parks and Recreation or the Director of Planning and they raised concerns in relation to the 
original replanting strategy. Consultation was then undertaken so these two Directors could have greater 
input into the design layout of replacement trees and to select the species of tree to be planted. 

92 It was suggested that had rule 2.25.1 not existed in the TOP, no public consultation exercises 
would have been required, even with the advent of the RMA in 1991 as "the public are not consulted 
on the design of roads" (consultant, 1997). 
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participants also suggest that the different departments within Council were not aware of 

what the other departments were doing as they were working counter to each other. 

Roading worked to widen the Avenue and replant trees in a new alignment, while Planning 

was securing protection for these trees that same year. However, a Councillor who stated 

a personal involvement in formulating the wording of the relevant rule, (following public 

submissions during the scheme review), suggested they were aware of the apparent 

conflict and therefore the rule was worded carefully to enable the removal of mature trees 

as replacement planting was 'adjacent to', even if in a new alignment to the original line of 

mature trees. When it came to removing trees, as a need arose to widen the road, the 

adjacent trees would grow to recreate the avenue and amenity values associated with the 

current line of trees. Whether this could be achieved, given the new road width and 

characteristics (e.g. expected height) of the new trees, was an issue in the later conflict. 

Councillor [The rule in the plan was essentially to protect amenity values associated 
with the trees. However, it also provided the public with an opportunity to comment 
on activities related to the trees and therefore to oppose the L TDP?j "That was never 
actually the intention of the rule in the plan ... In the Avenue a lot of the amenity value 
was a result of the trees on private property over the front boundary. We proposed 
that there be a five metre setback [on the Ave] as a means of protecting the trees on 
private property. That drew 60 or 80 submissions against it. So [we] suggested giving 
some protection to the trees on [the] Avenue since the residents did not wish any 
protection of the trees on their own properties. Now that was worded very carefully 
to take care of the 1988 plan." 

Officer "There had been a bunch of trees removed from outside PNGHS [1991] 
obviously contrary to the Rule in the Plan and it wasn't even realised that was there." 

Councillor "Certainly the listing, when it came to light surprised everybody, because 
most of us didn't know they were listed, until somebody found out and it was like that 
[finger click] , it was like a bolt from the heavens." 

The issue of sustainable management of individual mature trees and also other values 

associated with their character (e.g. creating an 'avenue' effect, their aesthetic or amenity 

values, as well as cultural and heritage values) has repeatedly surfaced as a source of 

conflict. These expressed interests or values may be considered esoteric in nature. 

Perspectives on the importance of these values is variable. Some participants refer to 

opponents of the L TOP as "tree huggers" or to their being "overly sentimental" and 

"emotional". The difference in values or 'worldviews' thus expressed by participants, is that 

they each see themselves as undertaking 'worthy endeavours' while their opponents 

undertake 'trivial pursuits'. Supporters of the L TOP cited traffic safety and flow 

improvements, as well as the replanting programme, in support of the LTOP. Opponents 

also provided practical reasons for wishing to preserve the trees and character of the 

Avenue. It was suggested that the alignment of the trees was a safety barrier for cyclists 

and pedestrians as the trees served to separate these from vehicles and were an aid to 
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crossing the road. They commented on the "traffic calming effect" of the tree lined road, 

as drivers slow down and take greater care when passing through the tree lined and 

covered areas and speed up on more 'open' road. They saw 4 laning as detrimental to the 

safety of other users as traffic would speed up and undertake lane changes. 

Another sustainability issue arose out of how the trees were to be evaluated and 'valued'. 

Supporters of the L TOP suggested many of the mature trees were diseased or dying and 

were therefore unsafe, and as many were approaching a century old they had a limited life 

expectancy. They reasoned the mature trees had to be replaced regardless of any other 

plans for the Avenue. Opponents of the LTDP refuted the diseased and dying prognosis 

and estimates of life expectancy. They also claimed good management would reduce any 

'hazard' posed by dead branches falling and would improve life expectancies. 93 

iv Securing a second urban bridge as a problem. 

Problems in the Avenue were linked to problems associated with securing a second urban 

bridge. Some believed that a second bridge would relieve traffic congestion in the Avenue. 

The Council , however, highlighted a number of political and economic constraints on 

securing a second bridge. The reasons given for problems included: local community 

reaction to any suggested site, environmental concerns at some sites, hydrological/ 

engineering concerns at an otherwise favoured site, uncertainties surrounding national 

funding for any new bridge in hand with Council reluctance to front costs independently, 

and, past Councillor involvement in companies which were land speculating at possible 

locations for future development. 

Public "Council tried to build a bridge in the early 1970's and community opposition 
slaughtered them totally. They got really politically burnt and I think, at that point, they 
decided they would never try to build a bridge in the urban environment. It was seen 
as politically impossible to do ... Works consultancy advised them that the Cook St site 
was difficult from a hydrological point of view, so they went for Botanical Road, but 
there were two schools and opposition from residents and people associated with the 
schools. So in the end Council sold the land at the end of Botanical Rd, near the 
river, to stop anyone ever planning to build a bridge there again. At that time, it was 
[named Councillors], they were the main drivers of that bridge project and I think they 
got really burnt over that. They decided that rather than try to build a bridge in the 
urban environment, it would be more politically possible to widen the present road and 
this is were widening of the Avenue came from." 

Councillor "Recognise there was a group going round in the 60's speculating about 
land development on the other side of the river. .. Pecuniary interest was rife. In other 
words, people were making plans to benefit themselves. [Named past Councillor] 

93 This was one area in which information uncertainty was obvious as both cases were able to 
present expert/professional evidence to support their views. 
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bought a lot of land with a consortium on the south side of the river with the hope of 
putting a bridge there ... [The then Mayor] recognised the smell of this and put a stop 
to any future bridge - because the thing was all sewn up by all the land being bought 
by certain vested interests. It's not illegal but it's not ethical. So [the] Mayor put a 
moratorium on it and said, 'we will put it on the shelf and let it go', there were other 
things coming into the question as well, like a weir, these things were all put on the 
shelf because of the possible controversy." 

The public describe the effect of these problems as an aversion to a second bridge by 

Councillors and a lack of will on Council's part to achieve it. 

Public "Some of the people pushing this through, in particular [named] Councillor, 
have been involved since 1972, and in 1972 there was a bitter fight over the proposal 
for 4 laning and also over the siting of a second bridge and they had to back off. It 
was to go off the end of Botanical Rd. The Council eventually sold that land so that 
there never could be a bridge across there." 

Councillors and officers commented less about problems associated with securing a 

second urban bridge and tended instead to provide the rationale for shelving such plans. 

These participants pointed to a lack of need for such a facility, given the changing 

circumstances by the time the L TOP was being formulated. It was coincidental that 

problems with the existing bridge emerged and meant it needed to be replaced. As such, 

Council took that fact as an opportunity to extend associated road facilities. As a 

replacement bridge was seen as essential, Council focused on securing additional lane 

capacity (which it achieved, as the bridge was designed to be able to accommodate 3 

lanes and tidal flow. A Councillor thought it was "the first to be designed with this specific 

intention within New Zealand"). It also secured approval and funding for major works on 

the eastern side of the bridge. The effect of this eventuality on Councillors was that the 

Council believed that one widened bridge capable of carrying increasing volumes of traffic, 

as well as the other NRB approved modifications on the eastern side of the river, were both 

efficient and sufficient to address the traffic problems. 

There was public opposition to the road works proposed for beyond the bridge, as some 

people believed these were not going to alleviate the traffic problems in even the short 

term. Several alternative proposals were presented by opponents at the time those 

modifications were approved by Council and the NRB. However, public opposition to those 

new roading facilities, to all intensive purposes, was seen as minor. Council had 

determined a preference for expanding, to fully utilize existing facilities, and believed the 

problems could be thus alleviated as the traffic demands would then be more satisfactorily 

catered for and the replanting programme would recreate the Avenue effect, thereby 

mitigating the adverse effects of removing the mature trees in the medium to long term. 
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After the road works had been approved, the City boundaries were expanded (in 1989) to 

include areas previously beyond the City's jurisdiction. An urban growth strategy was then 

established to encourage residential development on the eastern side of the river. This 

would lend to a counterflow to city-Massey commuter patterns. The Council thus came to 

see any need for a second bridge as being linked to urban growth in satellite settlements 

and was therefore seen as a strategic planning issue linked to future development and not 

integral to traffic management on the Avenue, or as a pressing requirement. The possibility 

of residential development on the eastern side of the river (at Aokautere and Linton) also 

led Council to view 3 laning and tidal-flow as unwise, when 4 laning was later shown to be 

feasible. 

The need for a second bridge or other alternatives to widening the Avenue only began to 

resurface when implementation of the L TOP was about to begin. 94 When Council informed 

the public through a press release (early in 1993) that the 4 laning of the last block of the 

Avenue was to begin (to develop the bridge approaches) the conflict 'erupted', as people 

realised the trees in that section were to be removed to accommodate road widening. This 

more intense opposition arose in relation to the modifications to the Avenue itself. Council 

had intended to 3 lane the bridge and there was little public awareness that Council also 

intended to 4 lane the section of Avenue closest to the bridge (its approaches), and 

subsequently the whole Avenue. 

v Funding constraints as a problem. 

Most participants suggested economic considerations were the driving force on Council 

focusing on widening the Avenue. At 'least cost to Council and most cost to Transit' was 

an inferred rule of thumb. 

Councillor "The [NRB] said that 4 lanes were not justified. We could have 4 lanes if 
we paid [a further] $2 million in connection with the new bridge, for the extra lane and 
in retrospect ... well, I thought at the time and I still say we should have done that, but 
a reason Council didn't do that was it was already up for $2 million and it didn't want 
to be up for a total of $4 million. So the new bridge was designed to be extendable 
to 3 lanes." [Originally 3 /aning and tidal flow was accepted as safe or OK?] Well not 
OK but that was all there was." 

Public "I think economic considerations weigh very heavily in the minds of Councillors 
who are struggling to, for instance, see if they can afford a land based sewerage 
system and so on. There are so many other major project coming on stream that I 
think they are worried about how they are going to fund it [a second bridge). If they 

94 A replacement 2 lane bridge capable of being 3 laned was opened in 1986, and was later shown 
to be possible to 4 lane (with 'clip-ons' and 'sub-width lanes). An overpass was constructed at the 
problematic Summerhill Drive intersection on the eastern side of the bridge and opened in 1991 and 
road widening, on the eastern side of the bridge, was completed during 1995. 
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are going to keep rates down and that kind of thing, so I think it is a valid concern. 
I don't deny it, but I think it is easy to be over-awed by that kind of thing and forget 
about the hidden costs the community pays when residential areas are turned into 
motorways and all that sort of thing. This is the RMA side, which I think the Council 
doesn't pay enough attention to that aspect." 

Regardless of the reasoning provided by participants, most confirmed that the desire to 

limit spending by Council and to attract NRB funding was a key determinant in the design 

of the L TOP for the Avenue. Officers and Councillors confirmed this was a strong influence 

on Council as several commented that this approach to solving the traffic problems made 

'economic sense'. Similarly, public participants and consultants indicated that funding 

constraints acted as 'a priori' consideration, causing Council to focus on the Avenue as a 

state highway (SH) in need of modification. Several participants went further in suggesting 

that the fact that national funding was tagged only to roading modifications related to the 

SH network had precluded a wider appraisal of alternative proposals from consideration. 

These participants suggested that a number of alternative proposals were not evaluated 

fully: for example, alternative sites (for a similar heavy vehicle bridge), alternative means 

(e.g. a lower cost second 'commuter' bridge), and alternative 'traffic management' solutions. 

The inference is that the requirement for NRB approval and the desire to secure national 

funding led to both a focus on the Avenue and on engineering solutions rather than 

alternative traffic management solutions. 

Councillors and officers indicated that Council saw a new bridge as an unnecessary 

extravagance. In 1986 Council accepted that 3 laning and tidal-flow would be satisfactory 

and could be implemented, if and when traffic demand required an additional lane for 

commuter traffic. However, Council came to see 3 laning and tidal-flow as a short term 

solution and as being operationally problematic, with expense and safety concerns. As 

engineering consultants indicated that the bridge could accommodate 4 (narrow) lanes, this 

became Council's preferred option. However, members of the public continued to believe 

that 3 lanes remained a feasible option that would alleviate congestion problems while a 

second urban bridge was constructed or other alternative traffic management solutions 

were implemented. 

7.3.2 Participants describe the method by which the LTDP was developed. 

All the participants believed that Council's roading engineers designed the L TOP in 

conjunction with the NRB. Participants thought the City lost a certain amount of autonomy 

in the design of a 'management response', as the variables and criteria to be considered 

in the 'cost-benefit analysis' (CBA henceforth) were determined by the NRB, as its funding 

was sought. Some participants also believed the original problem was defined narrowly by 
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the engineering fraternity and that the wider community was not canvassed or other values 

and thus objectives considered. Officers confirmed that the problem was seen originally as 

a series of isolated 'pressure points' along the route. These pressure points came to be 

seen as inter-connected and the proposed solutions were gradually extended into a 

package of road works from the Massey gates to Te Awe Awe St (the "Massey Jam Buster 

Project"), that eventually included the related, but distinctive "LTDP for Fitzherbert Avenue" 

(from the bridge to The Square). Evaluations of 'alternatives' (e.g. roundabout, lights, 

overpass, etc) were considered in relation to possible solutions at each of the 'pressure 

points' (intersections, pedestrian crossings) along the route. 

Officer "After the replacement bridge was built the first job [in 1987) was to get a CBA 
for the intersection where the Summerhill flyover is now. We began there, a pressure 
point, and it grew back towards The Square until we have the project we have got 
today. So the programme started with a very small focus, one intersection. That was 
the original point of interest. It expanded as it was realised that in order to be 
comprehensive and integrated it had to take into account the whole flow down the 
Avenue. As we looked at getting more capacity there and we changed our field of 
interest as we looked at three or four options starting at that intersection and as we 
went back and back down the Avenue. In the finish the project we looked at was from 
and included the Te Awe Awe intersection right through the Massey gates and within 
that there were five different issues: upgrading of the signals, the tidal flowing or 
widening of the bridge, 4 laning from the bridge to Te Awe Awe, the Summerhill 
flyover, and 4 laning from the bridge to Massey." 

Councillor "I would imagine the engineering section of the NRB would have had a 
very large hand in the design and development and agreement generally to , 'when 
you get around to doing it, that is what will be done, and we will be happy'. Well , you 
see it was 100% funded under the SH funding . Then the NRB decided to revoke the 
SH status and give it over to us, and we said, 'well we wont accept it until you sort 
out and pay for all the problems associated with the Ave, then we will take it over and 
carry it on as a local Rd. [So the NRB was involved?] Yes, very much involved in 
that, because of that earlier history. This would have begun in 1986 and would have 
culminated in 1988. So over a period of 2 or 3 years, I don't remember how it 
developed, it was a sort of seamless exercise that evolved and culminated in 1988." 

Officer [So it was guided by NRB criteria and CBA?] That's right, really the fact it was 
a SH doesn't make too much difference in the way it was worked, other than to say 
who was going to pay for it. Obviously, being a SH works that is 100% paid for 
outside the Council by the road users, but the criteria we use for putting local projects 
in place is exactly the same as what Transit NZ uses for putting a SH into place and 
there is quite a strict criteria. It goes through a CBA and the whole process there. You 
came up with a project that can achieve a certain benefit-cost and we are away." 

Public ''The Council worked that L TOP out. I gather that the actual research work, to 
the extent that any was done, on traffic flows and design, was done by the Council's 
engineers. It was never a city wide transport strategy, it was always just the Ave and 
the bridge to Massey, and even the feeders into the Avenue were not looked at 
thoroughly, and they still had not been before the [resource consent] hearing and they 
still don't have the data. So there has never been an analysis of where the traffic was 
coming from. It worked on that bottleneck." 

Public "The type of information required and options to be evaluated were 
predetermined by a need to get NRB funds, so the City did loose some discretion." 
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Officers described that developing the L TOP involved not only Council's engineers in 

consultation with the NRB, but also the Parks and Reserves Division which was consulted 

about the design of the new planting alignment and the tree species. The Planning 

Directorate however, did not appear to have played any significant role in developing the 

L TOP. Several public participants indicated that when they became involved in the conflict 

over the future of the Avenue, they found it necessary to research the history, 

characteristics (including health and state) of the trees and other amenity or cultural values 

associated with the Avenue, as well as the effects of different reading designs on 

communities (4 versus 2 lanes - noise, speed, separation) as there were practically no 

reports or references to these features in Council records . 

7 .3.3 Participants perspectives on canvassing public views and issues in the past 

All participants indicated that at the time the L TOP was being formulated, public input in 

planning was not the priority it is today and was therefore probably minimal. Councillors 

and officers were 'aware' of the views of the public as they heard both complaints about 

delays and had experienced conflict over the trees in the past, and as comments were 

reported in 'letters to the editor' . Participants described that in the planning culture at the 

time, it was generally accepted that the professionals within Council knew best how to plan 

for the City's needs, and that the Councillors likewise, would make wise and appropriate 

decisions on behalf of the community.95 It is evident that little direct access was provided 

to the public to allow a greater influence in the development of a management response, 

or to resolve conflicts between interests over the Avenue. The petition presented to Council 

and other public opposition, was seen as representing a minority view. A consultant 

indicated that, even in today's public participatory planning climate, most roading or 

transportation planning is not undertaken within the RMA context. 

Consultant "Most traffic problems are not resolved through the planning process. Most 
traffic improvements, road upgrading, intersection improvements are done outside the 
planning process. Generally if there is identified traffic problems, a survey would be 
done and analysis within the local authority, reports would be made to Council, the 
decisions made to do or not do the works. But it would be done outside the 
processes of the RMA. In this case, the RMA came into it because you had two parts 
of Council, one was engineering who was planning to widen the Ave, and the other 
was the Planning Department who introduced through the District Plan the rule to 
protect the trees - the two of which were mutually exclusive." 

Councillor "Well we didn't have it [consultation) then, but, with hindsight the answer 
would be no, [we didn't consult). But, at the time and throughout the whole process 
that the thing was evolving to this point, I don't think a hand was raised in opposition. 

95 Some participants bemoaned that professionals and elected representatives are not held in as 
high regard and are not trusted as well as in the past, when describing problems in EDR processes. 
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It was being discussed and reported and I can't recall exactly what coverage it had, 
but if there had been any excitement I would have thought it would have erupted 
then. This is the odd thing, it never did. It wasn't until one resident who had arrived, 
years after the decision had been made, who suddenly discovered we were about to 
implement it that all hell broke loose. We thought we had the public on side, as we 
were of the view that 98% of the public wanted this. In fact up to the moment that 
[public] started yelling, I was getting some of the rudest letters I have ever had, 'why 
was I beggaring around?', this is the irony of it all." 

Officer "If you go back to 87/88, was public consultation a big issue then for Council? 
It was a different type of thing. People are more aware and we don't do things like 
that now. Wrth every roading project we get a couple of ideas up, because you have 
got to start with something. We prepare a plan and then go out to the street and say 
this is what we are looking at doing - but it is in no way set in concrete, and if we can 
fiddle around with it, we will. We say, this is our priority, what is your priority and quite 
often it is quite different to ours and if we are comfortable with that we will try to 
accommodate it and once again there are certain things you have to do." 

Public "It was obvious that they didn't have to seek public comment on it at that time 
and obviously the- CBA used was prior to the new think on what to include in a 
thorough CBA, to inform the issue properly in order to develop an optimum solution ... 
They didn't consult the public. They just said this is what we are going to do. [Public] 
for example, among others, objected to the overpass in the 1992 Annual Plan 
process. They said it wouldn't work and someone at Massey challenged their CSA ... 
There were petitions after the 1988 release . But [Counciij just ignored all of this. So 
it wasn't Council asking anyone. They did have a CBA for a roundabout as well as 
the flyover, but I think they just liked the flyover, it is the most expensive option and 
NRB would pay for it. Also, about that time the growth strategy had targeted 
Aokautere for urban expansion. I don't recall any criteria for evaluating options against 
each other. Basically they wanted options that would be paid for by NRB. [Public] 
criticized the effectiveness of the solution they proposed, I don't recall people 
providing comment on other environmental issues. There have always been people 
who said what about public transportation and a few other things but they were crying 
in the wilderness. I don't recall any intense discussion about the Avenue itself at that 
time, we didn't know about the LTDP then." 

While there was a view that the planning culture and way local government functions had 

changed in many ways, there was also a view that people have always had concerns about 

the directions their community was taking and wanted to participate in planning. 

Councillor "If you go back to 1971, when they first proposed to realign the bridge 
quite differently, the public were in an absolute uproar. It was going to cut off a corner 
of the Esplanade. So it's not as if the RMA has altered peoples expectations." 

Councillor "There have been several looks at a bridge, which the public have had a 
very strong hand in blocking most of ... mostly in opposition to any change. But there 
has also always been one group of citizens saying, 'we need a 4 lane bridge or a new 
bridge', and another lot saying 'that's fine', but as soon as you propose a new bridge 
site you have opposition to particular sites. There are four main groups opposing the 
L TOP one wanted the trees kept, one didn't want the road widened, the political curve 
(the Alliance was very much into this9E), and then the rent-a-crowd." 

96 Another Councillor said, "much of the blame for bad publicity has been laid upon the Alliance 
party", while another referred to "professional protesters", indicating that the 'noise' of public criticism 
is also gauged by Councillors perceptive to who is making it and their motives for doing so. 
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Councillors suggested there was always a part of the community opposed to any change 

instigated by Council in undertaking its responsibilities. Some public opposition was 

therefore seen as inevitable and perhaps insoluble, as, "you can't please all of the people 

all of the time. So you try to please most of the people most of the time" (Councillor) . It is 

apparent that Council informally attempted to gauge the level of opposition in relation to 

specific project proposals. The implication is that Councillors kept a political 'ear to the 

ground' as they made references to "vocal minorities" and "minor opposition". It is evident 

that what could be called a 'critical mass' of opposition must be expressed before 

Councillors will enter into discussions over the issues brought to their attention by members 

of the public. They listened for an "uproar'', and as there wasn't one (in 1988) they believed 

they had 'the publics' support. These conditions support the notion, found in EDR theory, 

that a conflict must be allowed to 'ripen', before resolution processes will be initiated. 

7.3.4 Was the community adequately infonned about works on the Avenue? 

All the participants considered that in hindsight the community was not adequately or 

appropriately informed about the LTDP. From the Council's perspective the community did 

appear to be ill-informed when the dispute resurfaced in the public arena in 1993. 

Councillors and officers indicated they thought there was little public opposition until a 

particular resident "erupted" or "started yelling". From the public participants' perspective 

they felt 'in the dark' about the proposal and that they had not had input into evaluations 

of any proposals affecting the Avenue. 

Officer "We had been working 4 or 5 years towards that strategy before [Public] got 
in on the act with Save the Avenue, which is when things started going a little bit 
wrong on us." 

Councillor "In retrospect they were clearly not adequately informed ... but they are also 
very articulate and very well educated and well organised relative to other cities." 

Public "I don't think the community was appropriately or adequately informed about 
the issues. I don't think that the range of possible alternatives have been fully 
presented or fully assessed (for example a near commuter bridge, 3 laning and tidal 
flow as an interim measure until a second commuter bridge is built, 4 laning without 
removing trees, traffic management strategies). 

Public "So that plan came out before I was here and there was little knowledge of it 
before I arrived. I don't think that most people realised that all the trees were going 
to come out until the notice for what would have been the resource consent hearing. 
When I started enquiring about what was going on, it did seem apparent that Council 
had just gone ahead and done this and there had not been a great deal of public 
consultation, and from my perception there had not been a great deal of thought into 
other ways of tackling the problem." 

Councillors and officers came to the conclusion that the issues and attendant reasoning 

behind the L TOP were not kept sufficiently 'alive'. The rationale behind earlier decisions 
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was lost and residents were not (re)informed early enough or adequately prior to 

implementation. 

Councillor "I suspect it is because the time between the decision and the time to 
actually do things wasn't kept sufficiently alive - we should have had a hoarding up, 
perhaps in 1992 saying this is the site for the bridge and Avenue widening. It lapsed 
totally and the justification that people had understood in 1988 had gradually faded 
so that when someone got wind of it in 1993 and said this is ridiculous, nobody had 
any residual traces of memory defences to think 'hang on, we didn't think that" in fact, 
they had forgotten that they had even had a view in 1988, that it was an OK plan." 

However, public participants inferred Council deliberately kept its intentions quiet, in order 

to allow public support to mount as the traffic situation deteriorated, alternatives became 

less feasible, and as the opposition would be hamstrung by the urgency of some action 

being needed to address traffic problems. 

Public "I'm sure they knew that an informed public would mean outspoken opposition. 
I mean the Councillors that are there now, a lot of them knew this is hot because they 
had a vicious fight in the 70s over whether to take the trees out and there were big 
petitions. They knew they were in for a fight if they were taking the trees out, so they 
didn't want people to know I think. They wanted to keep it really quiet." 

7.4 THE SOURCES OF CONFLICT. 

A clear picture emerges from the participants comments about the sources of the conflict. 

Extensive tree planting carried out between 1892 and 1929 had the aim of beautifying the 

city, as it would be graced by tree-lined avenues and boulevards. With the advent of 

motorcars, road sealing occurred and occasionally trees were removed. At every tree 

removal event in the Avenue, public opposition had arisen, but in all cases the removals 

had eventually been undertaken as the Council found in favour of the safety and 

convenience of the motoring public. Council had, in recent times, endeavoured to mitigate 

adverse effects by replanting programmes. Regardless of the reasoning provided for 

focusing on widening the Avenue, Council responses to addressing the problems as 

identified in the 1980's, along with the time lapse and changing circumstances meant that 

in 1993 a public dispute became not only very evident, but it also caused a real 

impediment to implementation of the L TDP. The primary sources of the dispute in this 

instance were identified as follows: 

Expansion of daytime activities on the eastern side of the river, while the residential 
or dormitory and commercial areas of the City were located on the other side. This 
route became the most heavily used in the City, particularly because of Massey 
commuter traffic (most evident during term time). 
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ii The creation of an 'Avenue' (combination of road and trees) variably perceived as 
an asset to the community for interests and values additional to those associated 
with a motor vehicle transport facility, (e.g. cyclist and pedestrian facilities/safety , 
residents/local users, amenity, aesthetics, cultural and heritage values) . 

iii Budgetary constraints and priorities of Council. 

iv An inability to secure a second urban bridge in the past to provide additional access 
links for increasing numbers of commuters, and a concurrent inability to manage the 
motoring publics' behaviour to reduce single car occupancy for commuter travel. 

7.5 THE PRIMARY CAUSES OF CONFLICT IN THIS CASE STUDY. 

The central issue was seen as a debate between those wishing to widen the Avenue to 

provide greater road capacity and those wishing to retain the mature trees and values 

(aesthetic, cultural and heritage qualities) associated with these. In response to the 

question, "What was the dispute about?" all the participants comments indicated it was 

primarily a conflict about interests and values - the convenience and safety of private car 

users versus those promoting values associated with the 'character' of the City. 

Councillor "The widening of the Avenue ... Expediting the traffic flow to Massey - that 
is what it's all about." 

Public "Frustrated and angry road users that travel daily from the city to the [Massy 
side] and return support the 4-laning of the Ave from Te Awe Awe to the bridge ... 
retaining the trees or not is an emotional issue." 

Public "The promotion of better traffic flows at the expense of present aesthetics." 

Public "Efficient use of road network versus amenity protection." 

Diverse interests and values in the community, with the attendant objectives of those 

articulating these, came to compete against each other in a mutually exclusive way. as a 

proposal was generated which people reacted to. That conflict again emerged in that event 

is not surprising given the history of similar disputes. This conflict was inevitable.97 

7.6 THE SECONDARY CAUSES OF CONFLICT IN THIS CASE STUDY. 

A string of related issues found expression in this conflict. Many of these issues were 

directly related to the specific problems in the Avenue, however others were only indirectly 

related to it, but were introduced by public participants principally as there was no other 

forum to debate and resolve these additional or wider issues. 

97 Whether it was possible for this community to 'reframe' the problem so that all the interests and 
objectives could be catered for to the satisfaction of participants is addressed in Chapters 11 and 12. 
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7 .6.1 Variable perspectives on 'appropriate' safety for all users of transportation facilities 

The Avenue contained a number of accident spots, around non-signalised intersections, 

where tail end and turning collisions occur. Coinciding with commuter traffic in the morning, 

approximately 1,250 Palmerston Girls High School students and staff arrive at school by 

foot, cycle, car and bus. Most of these use and also 'cross' the Avenue, causing congestion 

at the school. A large number of cyclists also use the Avenue, predominantly students 

travelling to Massey. A survey indicated that up to a third of all 'traffic' crossing the bridge 

at peak times is bicycles, (PNCC, 1995, report to the CRTWP). Reducing risks to all road 

users was seen as a priority by all participants, even though they differed on how this could 

be achieved and over the appropriateness of what was proposed. Some participants 

believed the interests of some user groups were being advantaged to the detriment of other 

user groups with the 4 laning proposal. 

Public "The bridge was designed for 3 laning. Their present plan to 4 lane the bridge, 
is going to cost around 1.6 million. If they were actually going to do it to their own 
proper standards for traffic lane widths, cycle lane widths, pedestrian widths, they 
would actually have to spend about $4.6 million - to widen the bridge to proper 
standards. In other words, they are widening it to 4 lanes, but each individual lane is 
going to be only 3 meters wide, the cyclists have to share with pedestrians and these 
are totally opposed to that, but that gets buried in the backpack. All this has been 
debated and all the submissions were just rejected." 

Public "Given that any new bridge could take 5-7 years to eventuate, [the] Avenue 
will continue to put road users at considerable risk. If the trees are not removed [we] 
will suffer the economic consequences of an inadequate reading infrastructure to the 
greater Massey area ... Concern for the safety of all road users has not been given 
the same emotional enthusiasm that is applied to preservation of the trees." 

7.6.2 Variable perspectives on the nature and severity of the traffic problem and how 
it could or ought to be addressed. 

Public "Frustrated and angry road users that travel daily from the city to the [Massy 
side] and return." 

Public "If the traffic delay is so bad, why don't more people find alternative means of 
transport or demand better public transport. They choose to suffer the delays and 
continue to use one person per car, thereby contributing to the problem they claim 
to suffer from .. . Its only at commuter times, during Massey terms that it is a problem." 

Public "There are certain things that people will actually live with. They will make it 
bad and then complain about it and they do that with transport... But there is a 
mismatch of philosophy, while all this is going on about [the] Avenue, at the same 
time, in the [PDP] there was a requirement that Massey [University] would have to 
increase the number of car parks it provides - so while they have a traffic problem 
they still want to increase the number of car parks. Now Massey argued against that 
and [Counciij were just not interested in listening to this ... Given the dimensions of 
the proposed road layout and given that a third of the traffic across the bridge in rush 
hour is actually cyclists, they clearly show a very car-centric view. The reason for 
confusion over the bridge is that they are going for a cheap and unsafe solution. I 
think they are reckoning on $2 million to do it at the moment, whereas to do it 
properly would cost something like $5 million, which completely throws the CBA." 
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7.6.3 Variable perspectives or approaches to transport planning and city design. 

Council indicated that the volume of traffic using the Avenue was projected to nearly double 

over the next twenty five years. 98 Opponents questioned the accuracy of forecasts with 

regards to both traffic volumes and urban growth, and also whether more traffic ought to 

be catered for or could it be managed in some other way. The perspectives focused on 

arguments about whether traffic demand leads to road supply or vice versa. 

Public "My actual objection was not to the removal of trees. It never has been to save 
the trees per se, but I actually think it is very bad traffic planning. They are not really 
dealing with the problem, but also removing the trees is a bad idea ... You have the 
history of traffic planning maybe through the 1950's and 60's which has gone very 
much towards putting the motor car first. In many parts of the world they have 
realised that was a bad idea, but there are still groups who carry on with that and 
they haven't widened that scope and then you get the objectors coming in who are 
thinking of environmental issues and I think you have got that mismatch here. Now 
there are valid cases when reading is the solution and valid cases when it's not and 
I don't think those issues really came out." 

Public "So on the surface there is, 'we have got this problem and this is a cheap 
solution', politically it is quite attractive but it doesn't address the basic problem. The 
basic problem is that they are catering for individual car users, they are encouraging 
traffic demand, not managing it." 

Public "I saw it as a long term planning issue .. . This plan has always been to make 
Palmerston North the only city in the country which has never got a traffic jam and 
there are no values to be weighed against the question of delays to commuter traffic. 
There was this vision , and it was supported by the now outdated forms of CBA used 
by the old NRB, and indeed they have changed them now .. . you have to consider all 
the alternatives for a start and you have to make attempts to use things like tint 
evaluation to measure amenity value and things like that." 

Consultant "Philosophically they were looking at it as a minute traffic problem rather 
than in an holistic manner. I think they got people and cars mixed up to some extent. 
They felt that the more cars you could get through equated to the number of people 
you could get through. Well in actual fact ... the number of cars you get past a 
particular point does not equate with the number of people you get past a particular 
point. So Council saw it as their role to move cars and not to work to change people's 
behaviour. Every individual wants to drive from their home to their work in less than 
10 minutes, we must enable them to do that. They didn't ask, 'is that really what we 
want or should we now take steps to encourage other behaviours?" 

7.6.4 Variable perspectives on the importance of the Fitzherbert Avenue trees 
- identification with place/landmart<s/home. 

Public "The Avenue was and is a tree lined boulevard. The history of the trees shows 
that they are an invaluable cultural resource with outstanding heritage values for the 
people of Palmerston North. The trees form a continuous link with the past, with the 
city's European heritage." 

98 However, Council anticipated that the tidal-flow pattern would become less pronounced as 
residential areas on the eastern side of the river develop, thereby requiring greater capacity in both 
directions at commuting times. 

118 



Public "I will not debate the merits of old versus new trees ... what price can you place 
on either safety or aesthetic values that is not subjective." 

Public "[The trees] are at odds with the homogenous world-wide postmodern culture, 
by which places lose their identity and people lose their sense of where they belong. 
A sense of belonging is an essential ingredient to the health of individuals, and of 
communities. A sense of belonging is necessary for the cultural wellbeing of the 
people of Palmerston North." 

Councillor "I have always said, 'look, you were given two options and the logic is to 
build the bridge to protect the Ave'. The Avenue was not to be seen to be sacrificed 
for the benefit of not ever having to build a new bridge." 

Public "I think the Avenue has always been an issue because it is Palmy's front door 
to a degree. All of the other entrances to Palmy are terrible. It's just main st 
anywhere. The Ave is the only place that has any sort of character. I think people 
empathise with the idea that this is the front door. This is 'hello to Palmy' and it's 
important in that respect to a degree. That is partly why we say, 'we are not fighting 
for the trees, we are concerned about the whole streetscape.' Its what kids remember 
from their childhood days, it helps give the place its identity." 

7.6.5 Variable perspectives of, and visions for, the future city. 

Public "I am concerned about what I see as strongly linked issues of the second 
bridge and the use of the amenity provided by the river, or disuse as it is at the 
moment and also the trees in [the] Avenue. I see them as all linked .. . I put quite a 
long submission into the Annual Plan in 1992, saying I thought that there should be 
an attempt to make use of the river, that we needed a second bridge across from 
somewhere. I did a simplified CSA to show the savings in travel costs [stated his 
estimate] probably more if you began to think about savings by not spending more 
on [the] Ave and the benefits that would come from retaining the current amenity 
values of the Avenue ... I made a submission to the [resource consent] hearing in 
which I referred back to those proposals for making use of the river. I mean I thought 
the river should have a weir put across it to raise the level for boating and 
recreational purposes, develop the banks with park on both sides for other possible 
recreational uses. Generally make use of a facility that the City Council ignores." 

Public "The airport would like 2 lanes because that is all they need for capacity ... the 
Council want a 4 lane road .. . The officer recommendation document to the Council 
simply said , 'we believe we should have a 4 lane road to present the right image of 
the City', they never explained what the 'right image' of the City was, and that is an 
opinion and you have a Council here who take that opinion. You build big roads and 
they felt that was appropriate. That is why the traffic engineers differ. Some take that 
view and they look at purely engineering solutions to allowing for more private cars 
and others say, what about buses, or cyclists or pedestrians. You end up saying, 
'what sort of city do you want to live in?" 

Consultant "There has been a poorly articulated primary question. What sort of city 
do you want to live in has never been debated. The engineers have captured Council, 
and all roads led to more and wider roads... As I have said this was not just 
transportation . It's what sort of city you wanted as well. It goes beyond just the 
simplest and cheapest traffic solution, which is clearly to widen the bridge. I don't 
think it gives the best city. People have different views of what they want the city to 
be like, and that is a political decision. I think it is a 'what kind of city you want to live 
in', not a traffic issue." 

A senior officer implied a similar philosophical question by describing why, to his mind, this 

whole debate was not an 'environmental' dispute. It was a clash of values about growth, 
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development and progress, and 'environmental' issues (he suggested) are a small part of 

that 'wider' issue. This person argued that framing this conflict as an 'environmental dispute' 

missed the point that it is actually a 'use and development' dispute about gains and losses 

inherent in accommodating the needs of a growing city. 99 Some public participants also 

expressed concerns along similar lines. For example, concerns about the 'functional 

character' of the city. A common feature of this conflict was that people had different 

'visions' for their city. The trees debate was the 'tip of the iceberg' and was seen as the 

only current venue by which to enter into discussions on issues in regard the 'future city'. 

Many of these people felt that the legal protection for the trees in the TOP, provided the 

only opportunity to debate with Council the effectiveness and appropriateness of not only 

the L TOP and by extension the transportation strategy, but also their visions for their City. 

While the Council's Strategic Plan (adopted in 1996) now describes an idealistic 'vision' of 

the City, there appears to be contradictory interpretations of what the (draft) visions actually 

meant in practice.100 

7.7 THE TERTIARY CAUSES OF CONFLICT IN THIS CASE STUDY 

A third level of conflict was identified as arising from the dispute itself and the efforts and 

processes employed to resolve it. The interactions during participation to 'resolve' 

substantive issues, led to a different set of issues which contributed to the evolving 'conflict' 

context. This level of conflict is more telling about why conflict persists than many of the 

substantive issues in themselves. These causes of conflict were identified as problems 

within EOR processes, which are considered in relation to the experiences and 

observations of participants discussed in Section 111. However, they are introduced here as 

they demonstrate the evolutionary nature of conflict as new issues emerged. 

7.7.1 Different perspectives about how local government ought to operate in a 
representative democracy. 

Public "There are moral issues about the exercise of power which I feel have been 
abused in this town and this was one way to stand up against what I thought was an 
inappropriate use of power ... I think it is a fight over power. Those trees are just a 
power symbol. Let's knock those buggers down and let's show who rules Council." 

99 This view also illustrates that concepts described in the RMA have been personally interpreted 
by those working in local government. 

100 Several participants had participated in consultation processes during preparation of the Strategic 
Plan for the City, being formulated concurrent to this dispute. It is beyond the scope of this research 
to consider that document in relation to the issues describing this conflict, as it was not directly 
applicable to its resolution, and also as it is not intended to critique Council policy. 
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Public "The clique that runs Council have had this vision of 4-lane highways from 4 
directions into Palmerston North meeting in the square. That has been their model 
for years. This is what they have been doing and they now see themselves frustrated 
from realizing the completion of their vision. So they are not interested in arguments, 
they are just interested in showing who is boss at this stage of the proceedings and 
they pay their very able officials to set up the process so that they can't get the wrong 
answer, from their point of view." 

Public "Through all of this thing the Councillors have taken the view that they are the 
representatives of the people and they sort of make comments like, 'people have said 
to us', but they have never done any real canvassing." 

Public "I think in relation to major issues like transportation policy direction and 
development of the City, these things should not be written in documents which then 
drive decisions, they should be open for review, in terms of 'what are we trying to 
do?', 'what sort of ideas have people got?'. I would like the broad direction to be up 
for continuous review rather than things being driven by decisions which become 
entrenched. [An officer suggested that once a decision is made, or policy is set, it is 
difficult to change it as it is like an oil tanker, its direction and speed is set and it 
takes a long time and planning for it to change direction or to stop it.] Yes well, this 
thing that decisions can't be reviewed for six months and in the meantime [officer] is 
using every conceivable form of skulduggery to ram it through before that period, 
when the thing can be questioned again, has lapsed, that kind of thing is crazy." 

7.7.2 Different perspectives about what is meant by working in the 'public service' and on 
the roles and 'authority' within Council. 

There was dissatisfaction in some quarters of the public as to the fundamental ways in 

which powers are exercised in local government. These participants also brought into 

question the 'ideals' associated with the 'public service', indicating the relevance of 'public 

choice theory' to informing perspectives as to how individual advisors may be self or 

politically motivated. Needless-to-say Councillors and officers provided a different view of 

their own and others motivations and modus operandi, and of their professional work 

situation. As such, participants described there is a conflict in political philosophies about 

the level of public influence that ought to be cultivated in planning and decision making. 

Many within Council believed there is a continual and important role for officers (as 

respected professionals) and Councillors (as duly elected representatives) to plan and to 

take the tough decisions. 

Councillor "The Council has this idea that they are going to do a service for the 
community by making the decision for the community first and then have the 
community react to that decision. The logic is, it is better to in fact show leadership 
and show the community that Council is putting forward a, [Counciij don't call it a 
decision, they call it a 'preferred solution'. The preferred option is a way for the 
community to react. They believe that is the best way of consultation. You put a 
preferred option. That then becomes concrete." 

Consultant "I don't think that Council informed the public in order to canvass their 
views. Well the Council stated ... they had a particular agenda in mind, as I have said, 
and they commenced the entire issue by stating, 'this must be done'. There was no, 
'these are the alternatives and this is our preferred option because of ... approach. It 
was, 'this must be done'. It was dictatorial." 
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A full discussion on the issues of power, roles, responsibilities and 'relationships', in a 

representative democracy and in the operation of local government is beyond the scope 

of this thesis. However, it was found that a source of conflict in this case study stemmed 

from the diverse perspectives taken on 'accountability relationships' within local 

government, and between Council and the community . 

When asked, "who was responsible for solving the problems?", public participants indicated 

'Council' was, although some also indicated that 'users' also ought to be taking some 

responsibility. Councillors believed it was a shared responsibility between themselves and 

the City Manager, except for the Mayor who stated "absolute, the buck stops here", but 

Councillors also indicated they are 'held accountable' through elections. In contrast, the 

typical initial response of officers is represented by one who stated "ultimately the City 

Manager is responsible". Officers did not mention Councillors until prompted to comment 

on their responsibilities. It was evident that Councillors saw themselves as ultimately 

responsible, while Council employees saw the City Manager as ultimately responsible. The 

public, whose behaviour and diverse interests gave rise to the conflict, was apparently not 

'responsible' for either 'the problem' or for a solution to their problem, presumably as they 

could not be 'held' accountable as they have no delegated or official responsibility (apart 

from electing their political representatives once every three years). 'Ownership' of the 

problem was firmly in the hands of Council, although it was unclear from participant 

responses where the balance of responsibility, authority, and thus also accountability lay, 

with the Mayor or with the City Manager, or whether it was an equally shared responsibility 

(a diad). The problem was thus, however, not in the hands of the community. 

Those who made up the 'public service' viewed themselves as being accountable or 

responsible to the City Manager first and to the public, (which was described as 

"amorphous" and "obscure") second.101 Furthermore, links to the public were implied to be 

indirect as these found expression in officers' relationship with Councillors, as 

representatives of that public. It was the responsibility of the public to elect the Councillors 

as they saw fit and for these, in tum, to appoint the appropriate Manager to ensure that 

they have a public service working in the 'communities interest/s'. 

101 \l\lhether this is a generalisation applicable to all councils or is a characteristic of this City due 
to factors other than legislated links of accountability, has not been evaluated in this research. It was 
not evident whether staff allegiance was to the individual or to the position, that is, the management 
characteristics/model in use or to Council as an organisation and such analysis is beyond the scope 
of this research. Nor was it possible to determine whether the management model applied in 
Palmerston North is in ubiquitous or isolated use. 
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7.7.3 The issue of influential Councillors and Council officers political will and 
'sponsorship' of specific projects. 

Lines of accountability set out key responsibilities, but also importantly the opportunities to 

exert personal influence in either supporting or opposing particular issues onto the Council 

agenda, or a particular project to completion. The relationships identified as accountability 

links, (in this case study) tend to support a view presented by public participants that for 

any proposal to come to fruition it requires, in essence, sponsorship by influential 

Councillors and the support of influential officers. Participants indicated that, if one or 

others support for an idea or project were to flag, then that proposal could be side-lined or 

dropped from the planning and political agenda all together. The crucial people in Council, 

in terms of strongly pushing or restraining a project, were identified by participants as being 

the City Manager and a core group of long-term Councillors (including the Mayor and the 

few who chair key committees). 

Councillor "Well, you always have to go back to the Chairperson of those 
Committees, and [Councillor] was always the Chair. Now, the Chair has an enormous 
amount of discretion in setting the agenda, in the way advice is presented and also 
the reports that are in fact directed to be undertaken." 

Issues of power relationships also inform what some participants believed was a lack of 

unity within Council , between its various divisions. A number refered to certain divisions of 

Council being "captured" by another division. A reason for this was inferred by those 

participants, who referred to staff dynamics as an influence, indicating which departments 

had staff with long terms of service and those which had relatively new staff or a high turn

over of staff. A participant provided a comparison of the budgets at the disposal of different 

divisions and suggested that was a way to measure power and influence within Council. 

Another suggested a particular division was not 'influential' as it had a limited "institutional 

memory", due to both rapid (legislated) changes (affecting it more than other divisions 

within local government) and staff dynamics (turn-over). Some participants also commented 

about their impressions of some staff appearing to be having to "tow-the-party-line" and 

indicated feelings of empathy for the conflicts of interests which they believed Council staff 

may find themselves in. 

Consultant "The fact that Council got into this position, I think shows some problems 
within the Council. That Council should act in a far more integrated way than this and 
not have two departments heading in two different directions. I think it showed up 
some weaknesses in the unity of Council in that the various departments were not 
really working together." [So organisationally there were problems which helped give 
rise to this dispute situation] "Yes, I think so." 

A Councillor expressed frustration at an inability to influence Council as a "relative new 

comer". Other participants referred to "junior'' members of Council being "lap dogs" to 
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"senior members" of Council, 102 as they wish to curry favour with the influential Councillors 

who hold Chairs of Committees, and one day be appointed Chairpersons of Committees 

and thus gain more power and influence themselves. Whether there is any 'truth' in such 

views is of less interest than that participants reported them, so they were 'true' to their 

mind and thus relevant to the dispute context, as a tertiary issue. 

It was also commented that many Councillors did not actually articulate their views or 

appear to have participated in debate, they simply voted and therefore their personal 

reasons or motivations remained private to them. It was therefore difficult for the public to 

know what individual Councillors thought about many issues, especially during the election 

campaigning leading to the election in October 1995.103 These comments demonstrate that 

issues of power, and political strategies for 'effective' influence within Council, as well as 

those of 'the public' were (tertiary) sources of conflict. 

However, an alternative view was also provided, that despite the evident conflict (between 

Council and some portion of the public, and also between factions within the community) , 

officers presented a "unified face" to the public. The apparent unity within the organisation 

of Council, (which was not reflected in either the community or in Council chambers), 

suggests one or a combination of several things: a high degree of 'consensus' or 'uniformity 

of thinking' had been achieved within Council; a tightly controlled , well disciplined, or 

102 The distinction between 'junior' and 'senior' Councillors was confirmed by Councillors and relates 
to the longevity in Council rather than age. Longevity gives rise to a hierarchical 'status' between 
Councillors which is imbued in Council processes, from the seating arrangement within chambers to the 
chairing of Committees, to who is invited to 'private' meetings and discussion groups with officers and 
between Councillors. The issue of a "probationary period" of a year for new Councillors as they "learn 
the ropes" and come to understand what directions have been taken, where Council is headed and why, 
was identified as a source of conflict between Councillors. The consequent issues and ramifications for 
'representative democracy' in terms of how Councillors do function or ought to be able to function , while 
of interest, are beyond the scope of this thesis. 

103 The characteristics of an election held during the course of this dispute was discussed by 
participants, as exactly what elections show about public support or mandate on particular issues was 
not agreed by participants. During campaigning most. incumbent Councillors did not comment on issues 
specific to the Avenue, other than saying they would decide whether to proceed with 4 laning based on 
the merits of the cases they heard at the time decisions had to be taken. Also, at the time of the 
election there was a lull in the profile of this issue as a working party had presented recommendations 
to Council, which Council had ostensibly accepted. The major recommendation had been to pursue a 
second bridge and it had been promoted in Council brochures that incumbent Councillors were now 
committed to a second bridge and that most of the mature trees would remain at least for the medium 
term. The trees debate, therefore had waned at the time of the elections. It was also indicated that no 
one issue dominated the election as several things were concerning the community at that time. Some 
time after the election, it became apparent the siting of a second bridge was required to link with the 
urban growth strategy and was not seen as able to solve problems in the Avenue. Issues identified by 
participants, arising from elections are too complicated to recount in detail here, and as most did not 
consider the election was critical to EDR in this instance, they are only discussed briefly in Chapter 14. 
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navigated organisation, or; a fear of repercussions to any dissenting voices in the ranks. 104 

Diverse perspectives were indicated as to which condition, or combination of these existed, 

and explanations were proffered for each or a combination. These involved issues 

surrounding 'contestability', professional autonomy, lines of accountability and also 

responsibilities, bottom-up versus top-down generation of ideas, etc, but, as these views 

are speculative, (in this research) they are not described. 

Councillors likewise were described as being 'fairly' unified as the 'majority' consistently 

voted in support of actions that progressively gave effect to pursuing the L TDP, although 

the majority margin became less pronounced as the conflict progressed. Issues 

surrounding the ability of Councillors to fully explore and 'debate' issues in the 'public' 

Council forum were observed by participants. It was suggested that discussion between 

Councillors must have occurred in private, as many of the Councillors appeared to have 

achieved a common understanding prior to the 'debates' that were held in public view in 

Council meetings, and some observers (including Councillors with the minority view) were 

at a loss to understand how others had come to their views and had achieved a common 

understanding about how some things would be done within the public forum of a Council 

meeting. There were then, indications of a lack of unity within Council, but also equally, 

indicators of strong unity. It is beyond the scope of this thesis to explore exactly what 

occurred within Council, and between Councillors or why. However, participants indicated 

such issues as (tertiary) sources of conflict within this dispute and EDR efforts. 

7.7.4 Issues about what was relevant and accurate infonnation. 

Participants consistently disagreed as to whether the data, information and analysis that 

was presented and considered within the processes used to attempt to resolve the issues 

was: comprehensive, integrated, accurate, objective, independently generated, sufficient 

in scope, inquiry led or conclusion led (i.e. structured to suit predetermined conclusions or 

to enlighten the problem-solving endeavour). Therefore, there was frustration in all quarters 

that they were not able to convince their opponents as to the validity of their information 

and thus also their case. Suspicion and mistrust surrounding the motivations of opponents 

led to rejection of information as it was consistently assumed, by each group, that 

information presented by 'others' was designed to suit particular purposes and not merely 

to inform the issues. These issues are discussed in Section Ill, however, it is relevant to 

104 Some public participants claimed to have access to 'unofficial', 'sensitive' information and 
'informants' within Council (and described instances which suggested some conflict and 'power' plays 
within CounciO. While they described such information, similar 'leaks' were not publicly reported through 
the media, presumably as these were 'unsubstantiated', the press did not report such information. 

125 



note here that issues surrounding information 'uncertainty' stemmed in part from information 

'inconsistencies'. Inconsistency in tum stemmed from the dispute context, in which much 

of the information was given in presenting a particular argument or case, rather than in 

laying the 'facts' and all relevant information on the table, in order to then debate what 

conclusions could be drawn from it. Participants described that information was generated 

to support or refute predetermined positions and that criteria were inconstantly applied (for 

example 'safety' criteria were not standardised for the analysis of options). A typical 

comment revealing this condition in this dispute was. 105 

Public "They have got the funding there, it has been rolled over by Transit. But it was 
a stick that was used to beat the opposition all the time, that Transit would pull 
funding if we don't get on and do this quickly. [Counciij actually produced faxes 
showing Transit supported the notion of taking the trees out and said, 'look if we don't 
take the trees out we wont get any money'. Transit would not confirm that was its 
official view. Transit's view simply was that they would expect that the existing route 
would be fully utilized, but of course 'fully utilized' .. you could argue it is fully utilized 
right now, because the protected trees are in the way, so you can't widen it." 

Comments about the accuracy of information and motivations underpinning analyses 

undertaken after the L TOP had been adopted, were made regarding practically every topic 

of information (from the health and life expectancy of the trees, to the generation and use 

of traffic statistics/models/CBA's, safety issues, to how to effectively gauge public opinion). 

Information uncertainties and mistrust was manifest in participants from all groups. They 

each pointed out the strengths in their own arguments, the weaknesses in their opponents 

and rationalized their conclusions were 'right' and their opponents were 'wrong'. 

7.7.5 Whether the original problem definition and scope was able to take account of or 
consider all the issues and values the public brought into the debate? 

Participants generally agreed that the L TOP was based on traffic engineering solutions to 

a traffic problem. However supporters of the L TOP believed that, within that strategy, other 

values were, and continued to be, considered and weighed against its key objectives, and 

were accommodated or catered for as well as possible within it. Opponents believed that 

the L TOP developers and appraisers did not consider other interests, values and 

objectives, or, if they did, did not think of them as important by comparison to those driving 

the design of the L TOP. A number of the latter believed that the justifications surrounding 

how other interests and objectives had been 'taken into account' or 'considered' within the 

design of the L TOP came after the fact, when conflict arose, and were not actually 

105 For a period of over 6 months during the dispute, it was unclear whether Transit N.Z. funding 
would continue or at what rate, if any, it was being reduced, and also over whether funding was tagged 
to the L TOP or could alternatives receive (any) funding. Contradictory and inconsistent information was 
circulating in the public arena, with no confirmation as to the facts on these matters to remove doubts .. 

126 



integrated into the planning process or considered important when weighed against the 

concerns described within the original problem definition. Therefore they suggest, other 

alternatives were not sought or evaluated fully. In response to the question, "Do you 

consider the initial definition of the problem was an accurate account of the planning 

problem?" participants responded, 

Councillor "Yes I do, because a lot of those issues had already been thought of by 
the officers, so alternative options had been considered. Even the second bridge had 
been well thought of, it had been on the go for some 20 years. Now, it wasn't a new 
issue. [The original problem definition, types of alternatives and analysis undertaken, 
you felt, was able to consider the range of issues brought up later on?] "Yes" 

Councillor "Well, it just was not identified, because there just was not a hint of a 
signal that this might subsequently happen." 

Councillor "It was_ seen as a traffic engineering problem and a traffic engineering 
solution was developed. So the problem definition led straight to the solution and a 
way of doing things that is accepted in the traffic engineering fraternity. There was no 
assessment of other objectives and thus a search for different types of solutions. The 
earliest [traffic consultant's] report did put out that the delays was the issue really, in 
terms of determining that the second bridge was needed - that 4 laning would never 
in fact cope with that. What the [Counciij traffic engineers said was, 'forget about 
delays it is the volume of traffic that we are concerned with . All they could do was 
show that every year the volume of traffic was going up, so they had a line on a 
graph going straight up. While [the consultant's report] pointed to peaks in daily use 
and suggested to target those another crossing OR more lanes should be used" 

Public "I think the original problem was just given a narrow reading definition and in 
its scope, just the Avenue to Massey. They didn't ever, as far as we can tell, look at 
the whole thing - for example, they have only just put lights in at Park Rd, so it has 
been hit and miss really - or ask whether they actually wanted to increase traffic 
volumes. So in terms of considering all the issues in the original problem, they chose 
what they wanted based on achieving a narrow range of objectives and didn't 
consider all the related issues the public later felt ought to be considered important 
alongside those objectives. I think they took a really narrow view, that is 'delay', said 
this is because they are jammed into 2 lanes, let's widen it to 4 and it will be better. 
The entire world knows more lanes, means more cars and then the jams start again, 
except the engineering people here. They just ignore this and keep saying we have 
got to 4 lane because we have to get rid of the delays. They didn't take account of 
cycle and pedestrian safety, aesthetics etc. So they are actually encouraging people 
into private cars, it is a very carcentric approach. There was no attempt to actually 
determine what type of city the people wanted. There was some talk this would help 
development at Aokautere, which had just been identified as the next spot to go. So 
there was also this urban growth thing ... They just seemed to assume that there was 
more traffic, there was some delay therefore automatically, if you 4 lane, you can 
make it better, and this has been the assumption .. . that more lanes means a faster 
way of getting across and that was that. It's a pretty unsophisticated model and as 
to who had responsibility to develop a solution, well the Council would have been 
pushing the NRB to do something. But, I see also that Massey should also have been 
doing something at their end, and they didn't actually act properly to deal with the 
problems at their end either. That's how it was originally described, increasing traffic 
capacity to decrease delay. Originally there would have been no actual planning 
processes apart from traffic engineering processes, CBA and so on. So the NRB 
agreed to 3 lane the bridge and 4 lane the Ave and it was part of a mix of what they 
would do on the other side." 
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Public "No. The processes have been designed and entirely constrained in order to 
produce answers which don't conflict with the Council's strategy; which can't conflict 
with the Council's strategy. [Are you suggesting the problem was framed so a certain 
type of solution would be the result of the process?] Yes. Calculations of the savings 
to travel time were never entered into the Council's calculations. They never actually 
looked at how far people were travelling parallel to the river. They only looked in 
terms of delays on that road, having defined that road was the only route across the 
river. So the problem definition was grossly prejudiced ... I said, 'look, you haven't 
asked the prior question of, 'what sort of a second bridge do we want?'. I said I 
thought the Council ought to investigate the costs and benefits of different kinds of 
bridges [before trying to site one]. They ought to have been investigating what I call 
a commuter bridge, one that just takes cars and bikes. If you build a bridge that takes 
trucks the cost goes up steeply as the weight of the vehicles it has got to carry goes 
up and all we need is a little low key, low impact bridge somewhere. The problem on 
[the] Ave would solve itself. There is no need to 4 lane." 

These comments also serve to illustrate a difficulty, observed throughout this conflict and 

within its EDR processes, maintaining a distinction between defining the 'planning problem' 

(by way of describing objectives to be met) and the subsequent phase of designing and 

evaluating options. That is, participants struggled to separate the distinctive but related 

questions 'what will we aim at?' , and 'how best to hit that target?'. Table 6 presents a 

summary of the issues relevant to EDR in the most recent dispute over the Avenue. 

TABLE 6 THE CURRENT ISSUES INDICATED BY PARTICIPANTS. 

The issues relevant to the resolution of this conflict hinged upon reconciling diverse 
perspectives on: 

What comprehensive and integrated planning means - the scope of the problem 
to be considered, how the problem ought to be framed, the range of interests, 
values and thus objectives and criteria by which to measure their level of 
attainment, evaluated while generating an optimum solution. 

ii The provision and accuracy of all the relevant information, describing the current 
situation (e.g: traffic data concerning that part of the city affecting Fitzherbert 
Avenue; who, how, where from and to, when and why?); and including the 
accuracy of projections/scenarios for the growth of traffic, population and spread 
of the city. 

iii Any importance I values I interests and sustainability of the Avenue trees as 
individual trees or as a group, requiring means to assess 'values'. 

iv Good city form, in terms of both functional abilities, and 'ideal' characteristics for 
what the city ought to be like (linking all the related issues into a common 
'vision', e.g. safety, convenience, amenity, historical, aesthetics, symbolism, 
community) 

v What is 'good' transport planning and management, together with methodologies 
to measure and incorporate the range of objectives relevant to evaluating 
alternative means and ways of solving the plannin.g problem. 

Table 6 continues ... . 
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Table 6 continued ... 

vi The nature and importance of congestion and delays. What are appropriate 
responses to any perceived problem in traffic facilities and traffic management. 
Sustainability issues (for instance, of catering for single car occupancy, against 
other possible scenarios e.g. public transportation/car pooling, cycling). 

vii Any 'need' for a second urban bridge or alternative light vehicle river crossing; the 
'appropriateness'/'wisdom' of focusing traffic into one route or dispersing it. 

viii Funding possibilities and spending priorities of Council; 

ix The level of commitment by all participants to 'resolve' the issues or solve the 
problem to the satisfaction of all interested parties, and the willingness of conflict 
participants to accommodate the interests, views and values of others during 
attempts at dispute resolution; disclosing 'agenda' and 'motives' of interested 
parties so that information could be objectively considered. 

This extensive list of issues relevant to 'resolving' this conflict, illustrates that past airing of 

issues and diverse views had not led to a satisfactorily resolution or solution, for all the 

interested parties. Council's adoption of the L TDP in the same year as provisions regarding 

the trees appeared in the draft District Plan serves to highlight that diverse interests were 

on a collision course. However, it has also been shown that those interests were not all that 

was relevant to resolving this dispute. Secondary and tertiary issues were also in need of 

resolution and importantly, resolving the secondary and primary issues 'effectively' , became 

an increasingly difficult and complex task as the dispute evolved and conflict remained 

unresolved, in light of the emergence of tertiary issues. 

7.8 PUBLIC DISPUTE AND A STATE OF IMPASSE 

The primary conflict was not laid to rest, when the L TDP was adopted by Council , as its 

'solution' meant that conflict was inevitable. The character of transport planning in the 

1980's was such that public opposition to Council plans, while given a hearing was seen 

as being insoluble. It was partly a problem in public relations, of how to effectively inform 

the public why certain actions were 'necessary' . The historical issues in designing and 

implementing solutions led to inaction on some fronts. The result was that, both remedial 

and preventative measures, to redress and alleviate further deterioration of traffic problems, 

(and those associated with the declining trees) were neglected and essentially these 

problems were allowed to escalate unchecked, until it was perceived that urgent and major 

action was needed to mitigate the adverse effects of traffic congestion and delays on the 

route. Further postponement to allow testing of more 'agreeable' actions was considered 
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unpalatable and ineffectual given the advanced state of the problem. Also, measures were 

incorporated to mitigate some of the adverse environmental effects of road widening. 

Because specific actions and certain inactions on the part of Council made it more 

committed to particular directions, it became increasingly difficult for Council to alter course, 

to consider and trial alternatives, or to adjust its timeframe for implementation (its speed). 

As attendant problems deteriorated (e.g. traffic congestion and state/health of some trees), 

new problems/issues emerged and the level of latent conflict in the community increased. 

Concurrently other values were enhanced, (e.g. fewer mature trees which were getting 

older and more significant in the eyes of some citizens, increasing numbers of cyclists -

becoming a stronger lobby group). Thus the diverse interests came into greater direct 

conflict. Solution became a more pressing priority rather than having time in hand, to plan 

for and lead into responses to address issues. With a direction set in progress, Council 

moved closer to becoming embroiled in public conflict. All the participants indicated that, 

on reflection, and with their current understanding of the history of these issues, this conflict 

had been latent in the community for some time. It was inevitable that if Council proceeded 

to widen the Avenue and remove the mature trees, conflict would erupt. 

Public "I think the dispute has been latent since the proposal was originally adopted 
to treat the Avenue as an arterial road." 

Public "This controversy about the Avenue is more than 20 years old. The first 
proposal to build a second bridge was in 1907 sure, but this fight the Council has had 
over the bridge, the trees and the Ave. There was a major furore from about 1969 to 
1974 and there was a group called 'Citizens Initiative' set up. We have 'Save the 
Avenue' in this particular round. Looking at the editorials from those days is just 
fascinating , because they were actually pointing to these transportation and 
infrastructural problems right then. But they weren't able to force the second bridge." 

A significant point is that while Council had experienced opposition to similar proposals and 

thus must have anticipated some public opposition, it believed its rationale for this project 

was well understood and its reasoning behind the decision of 1988 would carry the day. 

Furthermore, it is apparent that Council had not anticipated a legal impediment within the 

TOP, or any statutory requirement to 'consult' the public in light of the planning 

(consultation and EOR) processes required by the RMA. Consultation had been undertaken 

in relation to funding issues for some features of the road network, in the inaugural RMA 

Annual Plan process of 1992. That process had not disclosed, uncovered or considered 

all the issues in their entirety, as it related only to funding issues on implementing a 

component of the works. By contrast, many of the public participants who became involved 

in the conflict were not anticipating a conflict with Council. These were genuinely surprised 

by the L TOP project when they became aware of it in 1993. Many of these people felt the 
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community had not been consulted for views or about all their related interests, values, 

objectives and concerns, or as to alternatives for alleviating traffic problems, prior to 

developing and selecting a solution. They strongly believed the community should be 

consulted before Council did anything major, regardless of whether there was a statutory 

requirement on Council to do so. 

'Public' opposition to the LTOP, from 1988 until 1993, had been muted. Correspondence 

to the media and opinion expressed to Council was by individuals. Members of the public, 

either supporting or opposing aspects of the L TOP's implementation, which featured in the 

Annual Plan, were able to participate in the consultation processes required for that 'formal' 

decision making process. In 1992 a number of submissions were received on the issue, 

and these steadily increased as the public became more aware of the issues. In 1993, with 

Council re-informing the public as to its progressing of the L TOP, the public was alerted 

that a large number of trees were to be felled that year, to make way for 4 laning. The 

dispute context changed with the formation of a public interest group, 'Save the Avenue' . 

Save the Avenue argued that rule 2.25.1 in the TOP was an impediment to implementation. 

A threat of an injunction against tree removal , or an enforcement order for their retention, 

was made by Save the Avenue. Council sought legal advice as to how it could proceed. 

The heightened media profile in 1993, as a result of the activities of Save the Avenue, 

marks the beginning of a lengthy period of public dispute which is of interest to this 

research. While this rapid rise of a concerted public opposition was something of a 

bombshell dropped on the community, it has been shown that the fuse had been lit some 

decades earlier. The Council faced, not only a vocal public interest group, but a real 

impediment to implementation within its own policy framework. 

Also, the community was becoming divided over the issue as Councillors and officers 

indicated that comments they received included those asking Council to "do something", 

(to alleviate traffic delays caused by congestion) or to "get on with it", (widening the 

Avenue), as well as those of people against the proposal. A state of impasse was reached 

and some method of resolving both the substantive issues and any legal impediments to 

implementation of preferred solutions was sought. Since 1993, within the context of the 

RMA, a number of statutory public participation processes and other EOR processes have 

been utilized in order to 'resolve' issues relating to traffic management, cross-river

transportation and the status of the Fitzherbert Avenue trees. The Council employed each 

of the consultation processes on the basis of statutory requirements, together with officer 

and legal advice. This advice changed as the dispute context evolved. For example, it had 

not been intended to apply for resource consent to remove the mature trees, and decisions 
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were also needed as to whether an application would need to be notified. The necessity 

for this, or some other EDR option and consultative mechanisms (road designation, a plan 

change), only became evident after a co-ordinated public opposition emerged. Also, 

instituting a plan change was rejected twice, firstly in favour of a resource consent in 1993, 

and secondly, in favour of a working party consensual approach in 1994. However, when 

that groups report included a recommendation requiring a Council determination, which 

subsequently confirmed 4 laning and tree removal along a short section of the Avenue, 

Council reconsidered and chose to employ a plan change. In doing so it initiated a further 

consultative process, as required by statute. At each stage the public had seen consultation 

processes as an opportunity to have their interests/values/information/perspectives 

contribute to the decision making process. They endeavoured to influence planning 

outcomes, through formal and informal processes and means. The interview schedule, Part 

D, question 4, (refer to Appendix I) lists all the means by which the public sought to exert 

an influence on decision makers. 106 

As described in Chapters 3 and 4, the statutory processes are designed to include the 

public, ostensibly so as to facilitate a comprehensive-integrated analysis of all interests and 

values, and the effects of proposed activities or policies on these, and then to make 

determinations to achieve sustainable outcomes. Throughout the conflict similar issues and 

arguments were revisited within each EDR process. It is evident, in the fact that this dispute 

required the use of a range of EDR processes in an effort to 'resolve' the conflict, that the 

dispute was not settled to the minds of all participants, at the conclusion of each process. 

Table 7 (following page) presents an outline of the sequence of public consultation I EDR 

processes as employed to attempt to resolve this dispute. 

106 Each means used, was identified through consideration of Council records and reports in the 
"Manawatu Evening Standard." They were also identified as being 'possible' in EDR theory, as each 
of the 'informal' means the public undertook in attempting to have an influence, was noted by Chapple, 
K. On Milne, C. 1993 - Chapter 2 "Effective Environmental Advocacy'). 
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TABLE 7 SEQUENCE OF CONSULTATION/EDR PROCESSES EMPLOYED. 

1992 Annual Plan Process: recurred each year, notification, submissions, hearing, determinations, 
decisions presented in the "Annual Plan". 

1993 Notified Resource Consent Application Process: Notified, submissions, pre-hearing meeting, 
hearing, determination made (consent declined), resolution posted/notified. 

1994 Consensual Approach to Dispute Resolution: (Nov) The Cross River Transportation Working 
Party was established with "Terms of Reference" and the Facilitators, "Terms of Engagement". 

1995 CRTWP reported to Council (21st April) with a package of recommendations making up a 
consensually agreed strategy. 

The Proposed District Plan Process: notified on 31st May. This statutory process initiated a 
new round of consultation. As all protection for the trees had been omitted public dispute 
resurfaced. 

Public comment invited: through an information brochure "Crossing the Manawatu River", 
outlining 3 versus 4 laning. 

Deputations made to Council meetings in opposition to 4 lanes. 

Reports from officers (August) recommended 4 laning only the last section of the Avenue, h 
accordance with a recommendation of the Working Party to 'widen' that section of the Avenue 
(to 3 or 4 lanes). Council resolved to proceed with 4 laning that section of the Avenue and the 
bridge. The accompanying implementation strategy included proposing a change to 
Transitional Plan. 

Local Government Election: (October) Incumbent Councillors and Council stated their 
committment to a second bridge. A second bridge site working party would be established 
post election. 

Proposed Change to the Transitional District Plan: to remove the trees protection provisions 
from the TDP, notified 13th Dec. Statutory requirements initiated another round of consultation. 

1996 Hearing process: June. A combined hearing was held on the Proposed District Plan and the 
proposed change to the Transitional District Plan. Determination made and resolutions 
posted/notified in September. 

October and November. A number of applications were made to the Environmental Court with 
regards 'correct' notification of decisions as public opposition attempted to mount an appeal. 
No appeal was filed by the closing date. 

November. Council endorsed the Commissioner's decision and approved the plan change. 

1997 January. Council began to remove the mature trees in the Avenue amid public protests and 
arrests. The trees from the bridge to Te Awe Awe were felled in January. Between June and 
August all the remaining mature trees were removed and the Avenue was 4 laned throughout 
its length (from the Fitzherbert Bridge to The Square) by October. The tree replanting 
programme was undertaken concurrently. The bridge was to be widened in stages, as the east 
bound clip-on was constructed early in 1998, the bridge operated with a 3-lane and tidal flow 
system (using central cones) while the west bound clip on was constructed. The 4-lane bridge 
will be completed by mid 1998. 
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7.9 CONCLUSIONS ON THE SOURCES AND CAUSES OF ENVIRONMENTAL 
DISPUTE IN THIS CASE STUDY. 

The historical background to the case study dispute described the conception of conflict 

in this case study. As conflict emerged in relation to the LTOP, it was evident that the 

parties in this conflict prioritorised the considerations relevant to designing a solution to 'the 

planning problem' in different ways. Conflict participants came to view the L TOP as either 

appropriate or inappropriate according to their own perspective about 'priorities'. 

Prioritorising values and concerns, and the consequent ranking and weighting to be applied 

within a problem-solving endeavour was demonstrably a perspective dependent, subjective 

and political undertaking. The sources of conflict at the time dispute emerged (in 1993) 

revolved around three levels of issues. 

The central issue was a clash between those wishing to widen the Avenue to provide 

greater road carrying capacity for vehicles (to cater to the motoring public's interests) and 

those wishing to retain the mature trees and values associated with these. This would 

classify the issue as a 'distributional dispute' with site specific characteristics, as it relates 

to a particular project. The L TOP pitted interests and values against each other in a 

competitive way. Furthermore, it cast some interests and values as 'mutually exclusive' (as 

some values would be lost and others changed permanently) and conflict 'erupted'. This 

then was a conflict between interests and values derived from diverse perspectives within 

the community. People had different perceptions about the future consequences, and 

uncertainties about the adverse effects, with regards the ability of mitigation measures (e.g. 

replanting) to achieve similar environmental qualities (e.g. an 'avenue effect' or amenity 

values), and on the likelihood of the adopted solution(s) achieving its objectives. 107 

Secondary causes of conflict were associated with that 'central issue'. People had different 

perceptions on the importance of a raft of different interests and values, and therefore also 

different perspectives on the level to which each ought to .be accommodated relative to, or 

at the expense of, other interests and values. There were variable perspectives on the level 

of importance of specific interests and values, and thus the level of attainment required, 

and on appropriate means to cater for them. Some of the 'secondary issues' indicate that 

public participants linked the debate over the Avenue with other issues, that would (or 

107 Those objectives were not specified as such, at the time, but have since been identified as: to 
reduce congestion and thus delay (assume 'in commuting times') and improve 'safety' (accident spots 
were identified in regards turning and nose-tail collisions between cars), while also trying to minimize 
costs to Council. Other objectives were to address problems relating to the declining health of the 
mature trees and to recreate an 'avenue' effect, in time. 
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could) be affected by decisions in response to problems in the Avenue. The scope of the 

problem being considered was thus contentious, as it restricted some peoples ability to 

have their interests and values included in considerations. Some opponents to the L TOP 

described the cumulative and synergism effects which could occur as a result of how this 

issue was resolved, in terms of setting a pattern and course for the future city . They 

therefore endeavoured to widen the debate to include concerns additional to those 

identified by Council in relation to the Avenue. 108 All of these secondary issues and the 

central issue are not 'distributional' in nature, some stem from diverse philosophical 

outlooks and are thus political in nature. It was evident that the issue was not just over a 

project which pitted some interests against each other in a competitive way, it was also 

about fundamental philosophical differences of opinion about what sort of a city the people 

of Palmerston North wanted to live in.109 

A third level of conflict was identified as arising from the dispute context itself. An inability 

to satisfactorily manage the conflict (and the interested parties interactions), led to a 

different set of issues, which contributed to the evolving 'conflict' context. These causes of 

conflict, while identified as problems within EDR processes, were becoming apparent prior 

to any EDR process being initiated. That these issues were not acknowledged as important 

to effective 'resolution' of the dispute, until after the resource consent hearing found in the 

opponents favour, led to an escalation in the dispute context (as relationships deteriorated, 

positions became more entrenched, distrust and suspicion surrounding the motives of other 

protagonists developed, and other characteristics described within the 'spiral of unmanaged 

conflict', became more evident).110 Tertiary issues included for example: what was relevant 

to informing the issues, and the need for accurate information to describe 'the problem', 

and the diverse interests and values. Information uncertainty abounded. 11 1 

108 For example, amenity values of the river. Some participants did not want to just cross the river 
but wanted to be able to use it, and to better incorporate it into the character of the City, as Palmerston 
North is not identified with its river the way other river cities are. 

109 These sources of conflict provide part of the explanation for why conflict persisted, as all of these 
secondary issues were not able to be resolved entirely {settled) within the EDR forums undertaken to 
'resolve' this dispute. 

110 That such characteristics arose in this dispute indicates that an escalation in 'conflict' was not 
interrupted or the conflict effectively 'managed', until the working party was initiated. Following that 
process, as all of these tertiary issues were not able to be settled entirely within it, the dispute 
resurfaced and continued to escalate. These sources of conflict also provide part of the explanation for 
why conflict persisted. 

111 As data describing the problems and all the interests was not available at the time the dispute 
surfaced and was not able to be generated by the time the CRTVVP had to conclude, what the 'facts 
of the matters' were remained contentious on many issues, (from the 'desirability' of public transport to 
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Even when data was available, participants variably interpreted its relevance and what it 

indicated. When they agreed on the analysis of information, they responded differently to 

how the issue ought 'appropriately', or 'best' to be addressed, as there was uncertainty 

surrounding predictions of future characteristics.112 

Disputing parties drew different conclusions on the relevance and accuracy of information, 

as subjective value judgement could not be eliminated from the analysis of issues. They 

variably believed forecasts about the future and came to different conclusions as to what 

was likely or feasible, and thus, what appropriate responses were to addressing the issues. 

A problem in relation to these issues was that participants variably selected the timeframe 

to apply to forecasting for sustainable management, and al so applied different timeframes 

according to the issue under consideration.113 A related issue throughout the conflict was 

whether the problem definition was of sufficient scope to take account of or consider all the 

relevant issues and values the public brought into the debate. 114 There were consequently 

different perspectives as to whether the scope and problem definition could be interpreted 

as an 'holistic approach ', or was comprehensive and integrated, and whether it was 

'appropriate' to deriving an 'optimal' solution (one that could cater for all the interests 

satisfactorily). 115 

the health and life expectancies of the trees) . 

112 People had different beliefs, for example, about future urban and traffic growth patterns, the 
ability of replacement trees to form an 'avenue' effect, the safety of all users in a 4 lane as opposed to 
a 3 or 2 lane road , the ability to secure a second bridge within a certain time, the sustainability of 
catering for single car occupancy and of the trees, the appropriateness or desirability of 'dividing' 
communities with wide roads designed to speed up traffic, etc) . 

113 While traffic problems needed to be mitigated now, was catering to single occupancy in private 
cars sustainable long term? While the mature trees would die eventually and need to be replaced , did 
that mean they were dying and needed to be replaced now? Had traffic flows reached peak demand 
or was demand suppressed by limited supply (of road)? As traffic had increased at X rate over the past 
5 years, did that mean it would increase at that rate for the next 5 years? The issue of appropriate time
frames to apply to the analysis remained unresolved, for example, the CRTWP report refers to 
immediate, short-medium, and long-term timeframes, but these are not specified in years and were 
found to have been variably interpreted. While securing a second bridge was a short to medium term 
goal, that came to mean 7 to 15 years hence. Retaining some of the mature trees also in the short to 
medium term however, came to mean 2 years. 

11 4 Some wished to debate the merits of different types of character for the city, others wished to 
open discussion on the transport network, or, to begin to effect changes in public attitudes to commuting 
to work. Still others wished to focus on how to get to work more conveniently, safely and more cheaply 
now, on how to maintain the current character of the Avenue, or, on how to cater for other interests not 
well considered originally (like cyclist safety) 

115 Diverse perspectives on the 'scope' of the problem remained after the public dispute was legally 
'resolved', in that a formal determination had 'broken the impasse' as it re-circumscribed the legal 'rights' 
of the each of the interested parties. 
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CHAPTER 8 THE TREATMENT OF ENVIRONMENTAL DISPUTE 

IN THIS INSTANCE: EDR PROCESSES EMPLOYED 

8.1 PART B of the RESEARCH INTERVIEW: PLANNING PROCESS 

In Part B of the interview it was assumed that the LTDP had been put on hold as a series 

of consultation (EDR) processes were initiated to identify and resolve issues surrounding 

removing the mature trees, and the L TOP therefore had the potential to be retained, 

adjusted or alternative solutions developed. This section of the research sought to canvass 

perspectives on public participation and EDR processes as employed to resolve the (then) 

current problems and to determine solutions. Participants were asked why they thought 

each of the processes were used and its purpose and objectives. They were prompted to 

discuss how the results of each process led to the use of subsequent processes. The 

analysis informed, 'the treatment of conflict in this instance'. 

8.2 IMPASSE CAUSED BY AN IMPEDIMENT TO IMPLEMENTATION OF THE LTDP. 

Since the adoption of the L TOP in 1988, three forms of public participatory processes were 

undertaken prior to the public dispute emerging in 1993. A District Scheme Review, 

triennial local government elections and the annual plan process. 

The District Scheme Review, undertaken in 1998, received submissions relating to a 

proposed "Fitzherbert Avenue Amenity Area". In the event, this was confined to restrictions 

with regard managing most of the 'public' trees along the Avenue, via a rule (refer to 

Appendix VIII) in the District Scheme, (renamed the Transitional District Plan (TOP 

henceforth) after the RMA was passed in 1991). Triennial local government elections 

occurred. However, the future of the Avenue was not evident as an election issue until 

1995. The annual plan process, undertaken each year since 1992, also provided a 

mechanism for public comment. In 1992, members of the public made submissions on 

issues relevant to modifications planned for the eastern side of the river and since 1993, 

also on activities proposed for the Avenue. None of these processes could be said to have 

produced an 'impasse' in the dispute. While public concerns were emerging, they had no 

effect on the actual design of the L TOP and at the conclusion of each process, Council 

confirmed its committment to that project. The public participants view, in that event, was 

typified by the following comment, "these issues were brought up in submissions [to annual 

plans], but these were just ignored." 
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Council participants indicated that Council did not initially have a consultation strategy in 

relation to the LTOP. Council had reconfirmed its plan for the Avenue. In 1993, however, 

it was recognised that implementation of the L TOP was not possible without consultation. 

This did not arise because of outspoken public opposition to the L TOP, but was due to 

recognition that a rule within the TOP was an impediment to widening the Avenue. Public 

participants also thought that consultation was necessitated by the rule in the TOP. 

Public "Without that rule in the plan, there wouldn't have been a necessity on Council 
to consult. They wouldn't have had to go through the processes .. . they had to change 
their own tack." 

Participants, from all groups, believed that Council had (since 1993) undertaken a lot of 

consultation, in relation to this issue. 

Public "I think the Council, to give it credit, has attempted to bend over backwards on 
this issue. But then the Council had no choice but to bend over backwards. It had 
written itself into an impossible legal position, so it had no option, no place else to go 
[but] to consult to an extraordinary length." 

Councillor "There has certainly been a great deal of public participation and every 
step of the way there has been thorough consultation. I don't see that anybody could 
say, 'hey, I wanted to contribute to that and never got the chance', I think everyone 
has had the chance." 

The number of different forums that were utilized to 'resolve' this dispute showed that 

'consultation' had been extensive. However, it also indicated that at the conclusion of each 

process, when a determination has been made, one or more of the parties was not 

satisfied with the result. The issues were not 'resolved' to all the parties satisfaction and 

therefore the dispute continued. 

Besides aspects of procedure, (such as 'notification' and time-frames, established within 

the RMA), and directives on what must be presented by proposers of change and 

considered by regulatory authorities, the other characteristics of individual EOR processes 

were discretionary, (e.g. a pre-hearing meeting, or some other AOR process, requests for 

further information). The importance of discretion and flexibility in EOR has been described 

in Chapter 6, while in Chapter 4 it was been noted that the RMA is not specific in 

prescribing the characteristics of EOR processes and forums to enable discretion. 

8.3 THE RESOURCE CONSENT PROCESS 

8.3.1 Purposes and objectives of the resource consent application 

With the rule in the TOP identified as impeding removal of the trees, Council considered 
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its planning options. The following choices were identified: applying for a resource consent; 

proposing a change to the TOP to remove the 'tree protection' rule from that plan; 

proposing omission of the rule from the Proposed District Plan (being drafted at that time 

- PDP henceforth) and waiting for that process to conclude, or; seeking to have the rule in 

the TOP declared 'ultra vires'. These choices demonstrated that Council's focus was on 

how to best enable implementation of the L TOP. However, each of the processes Council 

identified as options required consultation under the RMA, and thus further consideration 

of public views as to consequences and alternatives. In the ensuing debate several 

Councillors believed a plan change should be pursued, but Council eventually elected to 

apply for a resource consent to fell the trees. 

The relationship between the community and local government in describing the 'publics 

interest/s' in this dispute context was not considered relevant, by Council, at this stage in 

the dispute, while issues arising from the nature of the relationship between Council and 

the community was a major source of conflict to opponents of the L TOP. The legal 

impediment which gave rise to a state of impasse in the dispute appeared to public 

opponents as having been treated as an obstacle to overcome by the Council. 

Public "Public disharmony has simply been a nuisance for Council. It wasn't a hurdle. 
They saw it, in fact, one of the Councillors described it as a 'hiccup', which is 
ridiculous . That was [Councillor] who said the whole Avenue dispute was a hiccup 
and they would get there anyway." 

Council had interpreted the policy and rule in the TOP in such a way that it believed the 

L TOP did accommodate the intentions of that rule, as a replanting programme was 

incorporated to mitigate adverse effects of its project. Council believed it had fully 

comprehended the issues, that earlier analysis accurately reflected priorities in the 'public 

interest', and that the design process (as a problem-solving endeavour) had been 

comprehensive and integrated. As proposer of the development, Council was prepared to 

argue these points to an independent decision-maker. Opponents, in contrast, believed that 

the rule was designed to protect an aspect of the public interest (acknowledged within the 

environment management framework) which needed to be accommodated in designing 

development projects and were prepared to argue that the L TOP did not do so. In addition 

a raft of other interests and values were considered relevant to the planning endeavour and 

opponents of the L TOP did not believe these had been integrated or well considered in 

earlier planning processes or debated fully in the community. Also significantly, public 

participants articulated concerns about the way current problems were being addressed, 

and suggested the then current choices established patterns or preordained future 

directions and characteristics of the City (by closing off some possibilities and channelling 

139 



into others). These participants articulated concerns about the future city form and 

character and did not believe there had been a debate about what type of city Palmerston 

North could or should be. Also, these participants expressed a view that Council did not 

have a 'right' to take such decisions on behalf of the community, in an absence of wide 

consultation and no demonstrable mandate from the community. 

Council's purpose in applying for resource consent could not be described as inviting public 

comment in order to identify interests or objectives, or to assess the scope of a particular 

planning problem. Nor could Council's purpose be described as an effort to determine how 

to prioritorize interests for local government in undertaking its civic services, or to evaluate 

alternatives, or to formulate a strategy which would attract less opposition. Council's focus 

was that of a developer which had concluded its design of a project and wished to 

implement it, but because of a rule in the TOP, had to go through a regulatory authority and 

thus also democratic processes. Council as developer (in its capacity as civic service 

provider), did not therefore promote any necessity for 'consultation' per se. It was assumed 

by participants from all groups that if there had been no rule in regards to the 'amenity 

values' associated with the avenue of trees, within the TOP, no consultation processes 

would have been initiated in relation to this dispute. 

As a regulatory authority, Council had to ensure the resource consent process was carried 

out appropriately. Consequently, a commissioner (Tizard) was appointed to hear the 

application under delegated authority. Thus Councillors were not in a position to make the 

determinations as they had been in the past. An independent commissioner was 

considered necessary to ensure that the principles and objectives of consultation, and of 

the TOP and the RMA, would be seen to be applied in an impartial way. Council's 

trichotomy of functional roles were thus separated out within the consultative process and 

EOR forum. Council remained service provider (developer) , but an independent 

Commissioner was delegated authority to act as environmental manager (enforcer) and 

decision-maker Gudge). 116 

The progress of the resource consent application is summarised in Table 8 (following 
page). 

116 As described in Chapters 3 and 4, public participation in planning and decision-making processes 
is the formal means by which EDR is provided for, within the RMA. It is opportunity for all the concerns 
of all interested parties to be heard, considered and appropriate responses formulated. 
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TABLE 8 THE PROGRESS OF THE RESOURCE CONSENT APPLICATION 

1993 Resource Consent Application 

May 27 Council announced in the "Evening Standard'' that it would apply for a resource 
consent to remove the trees. The RMA and TDP provisions required that the application 
be publicly notified and thus open to submissions. 

Oct 20 The application was made to the consent authority (PNCC) by Connell Wagner 
Consultants on behalf of the PNCC. 

Nov 3 Application notified. 

Nov 22 Commissioner Tizard appointed to hear submissions and is delegated authority 
to determine the resource consent application. 

Dec 1 The submission period closed. A total of 42 in support, 53 opposed and 1 which 
was equivocal were received. 

Dec 6 Pre-hearing meeting. It was announced that to be fair to all parties, as a witness 
would be unavailable on the date set down 16/12/93, the hearing would be postponed 
until 9/02/94. 

1994 Resource Consent Hearing and Decision. 

Feb 9 The hearing ran for three days ending on 11/02/94. Much argument centred 
around the status of rule 2.25.1 in the TOP, and whether the removal of trees was a 'non
complying, 'discretionary', or a 'controlled' activity under the terms of the RMA. The other 
key argument concerned whether removal of the trees would result in a significant 
adverse effect. At the conclusion of hearing evidence the Commissioner heard final 
submissions from counsel both for and against the application . He identified what he 
thought were the important legal issues and his provisional views on these, and reserved 
his decision. 

Feb 24 Commissioner Tizard determined the provision "was designed to protect an 
amenity value". He determined that the trees removal constituted a 'non-complying 
activity' (one that contravenes the rules of the District Plan but which is not prohibited), 
as it was proposed to replant trees on a line other than that on which the existing trees 
stood. As such, under section 105(2)(b) of the RMA, consent could not be granted unless 
the effects were considered at most 'minor', or were not contrary to the District Plan. He 
determined that the loss of the visual amenity from the removal of the trees was more 
than a minor loss, "I can not but think that the removal of the remaining trees will have 
a significant visual effect and it is an adverse one," as such he stated, "I need not 
consider any other alleged adverse effect. That one effect alone means the applicant 
cannot meet the requirements of s.105(2)(b)(i) of the Act." The application for a resource 
consent to remove trees from the Avenue was declined. 

Source: Tizard, J.W. "Decision of the Commissioner'', 24/02/1994. 
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8.3.2 Results of the resource consent hearing 

The Commissioner's decision said that the adverse effects to protected amenity values 

would be more than minor, and within the current regulatory framework, this proposal could 

not be allowed. "It fails because it does not meet the statutory criteria which govern what 

I have found to be a non-complying activity", (Tizard, 1994). As such the application to 

remove the trees was declined. Commissioner Tizard (1994) wrote "In this decision I 

appreciate I have not dealt with some matters that the parties, and no doubt some of the 

witnesses too, would consider of great if not prime importance." That he did not, left many 

issues unresolved in the minds of the protagonists. The decision was based on an 

interpretation and resolution of legal issues, as they stood, regarding the protected status 

of amenity values and any adverse effects on these alone, rather than a wide evaluation 

of diverse interests and resolving these sustainably or equitably.117 Neither did the decision 

identify what a more sustainable or acceptable solution could be for all the parties, or what 

the Council could specifically do. The problems in the Avenue and conflict persisted. 118 

8.3.3 Council's response to its failure to get resource consent 

Decline of this resource consent meant Council had three choices. It could appeal , it could 

accept the decision and seek to rethink a solution to problems in the Avenue, or, it could 

disagree and as the determination was based on interpretation of the regulatory framework, 

it could seek to alter that framework in which future decision-making would operate. A 

memo was prepared by the City Manager119 (1994, ME) in which he writes "The decision 

to opt for a controlled use application was clearly wrong, not only in hindsight but it was 

against both expert and staff advice at the time .. . it seems likely that the application would 

have failed on planning grounds alone." Council, in considering what it ought to do next, 

set up a Cross River Transportation Staff Group (CRTSG henceforth) to consider planning 

options and legal advice120
, and advise an appropriate process to follow. 

117 Explanations for the outcomes of formal processes are discussed in Chapter 10. For instance, 
that the Commissioner was delegated authority to make determination on the felling of mature trees in 
Fitzherbert Ave as that was the application, it is generally accepted by participants that he did not have 
to, or even ought not to comment on other issues. 

118 On February 22, while waiting for the decision of the Commissioner, Council announced it had 
dropped the idea of a 3 lane, tidal-flow arrangement for the Bridge, instead opting for a recently 
identified alternative of 4 sub-width lanes for the bridge. 

119 "Fitzherbert Trees Resource Consent: How we would do things dffferently'', V\/illis, M. City 
Manager, undated, PNCC File 4500-01. 

12° Council had received legal advice dated March 6, 1994, (from Chapman Tripp Shieffield Young 
Barristers and Solicitors, in file 4500-1), which advised that, undertaking a plan change, seeking a 
declaration that the rule in the Transitional Plan was 'ultra vires', or, an appeal, were "poor options" as 
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Officer ''There was [a group of] probably half a dozen of us working on the process. 
It was pretty hard to identify how it was designed as such. Each of us put in our own 
professional input into that in order to decide what to do. It wasn't as if the decision 
to go into a working party was made by one person. Some said we shouldn't have 
mucked around with the working party, that we should have gone straight into the 
plan change. That was also our legal advice at the start. So personally, I certainly had 
an influence but it wasn't my sole role to do it, it was taken within the group. During 
that whole process we were asking, what are we going to do next, even now [1997] 
as in, what is the public relations work needed. 

The minutes of an early meeting of the CRTSG (6/04/94) show that Council identified 

issues, short, medium and long term traffic objectives, options for increasing traffic capacity 

and reducing demand, reading and engineering strategies, as Council saw them at that 

time. This group agreed that all the options identified were to be evaluated. Consideration 

was then given to opportunities for improved public consultation strategies, in which a 

"working party", with an "auditing role" was noted as an option, as was a "focus group" and 

"public workshops". The minutes note a "need to define what is public information/ 

consulting." It is evident in the breakdown of methods into two categories, informing and 

consulting, that officers saw the two processes as distinctive, that both were required and 

would need to be linked. Further-to-that, the group agreed "that a plan of action needs to 

technically appropriate with the best community support", and that the Council would "seek 

the approval of a Parliamentary Commissioner, prior to action, on the adequacy and 

recommendations of public consultation." 

This staff group continued to meet on an ad hoc basis. On 21/07/94 it decided to establish 

a "communications strategy" and a "communications advisor", from outside Council, was 

invited to take that role. This person was to facilitate informing the public, by working with 

those responsible for whatever consultation process Council adopted and liaising with the 

media. Consideration was also given to the composition of a working party, and it was 

noted that "the Working Party may cost less in agony than going into the cost of initiating 

a plan change, and .. . may reduce Plan Change costs in the long run (Section 32 analysis)" 

"all have the appearance of changing the rules after a loss". At that stage legal advice suggested 
"following the new plan timeframe and using a designation." It also suggested to use a working party. 
The advice noted that "using a working party was not adequate on its own, as it would not achieve the 
Council's objectives on its own, but would be a useful addition to whichever other option(s) are 
progressed." It then outlined the benefits to be gained of using a working party and indicated that 
pursuing the new plan option, "involves designation of other roads and omitting the rule relating to 
Fitzherbert trees. As it is just one of many rule changes, [so it is] a less focused issue than a plan 
change. [Furthermore], whether the issue is a major one when the Proposed Plan is notified may well 
depend on the success of the working party ... The burden would be on those wanting the rule, to 
convince the Tribunal why it should be included and there are strong arguments against such a 
position ... Also there was potential for economy of money, effort and emotion if the issue were dealt with 
in the context of the new plan." In summary the advise was to "consider the merits of an option which 
combines the working party, new plan and designation options". 
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(CRTWP, 21/07/94, ME).121 Also, "there were also mixed views on Councillor involvement 

in the Working Party", but that "Councillors may lack commitment if not involved." This 

group thought "staff should remain as advisors to the working party." It decided, the 

Chairperson of the 'Goals and Strategies Committee' (G&SC henceforth) would identify 

Councillor representation. Such comments indicate the state of 'public dispute' had become 

an important consideration to Council, as officers saw a need to try to manage that conflict 

and limit any escalation in the dispute, as well as a need to re-evaluate the L TOP and to 

assess alternatives to that project in the current planning climate, and given changed 

circumstances. The CRTSG met again (18/08/94, ME) to consider the City Manager's 

report, to be finalized for a Special Meeting of the G&SC. The minutes show consideration 

was also given to: 

"a need to scope for the degree to which the Working Parly discussions ought 
to be made public .. . identify how the focus of the CRT objectives are included 
in the Annual Plan and the Strategic Planning Process... provide the 
environment whereby behind the scenes the working parly would have the 
ability to 'call a spade a spade'. There may be a need to get that blunt." 

Issues of concern to the officers, arising from the establishment of the proposed working 

party included: 

"It would be essential to maintain a degree of silence over the general attitude 
of the working party at the early stages ... A need for the group to agree to the 
appointment of a spokesperson who will be the only one authorised to make 
media statements. 

There would be a need to ensure that the scope of the working parly was 
realistic ... to ensure the aims of the working parly were limited cautious and 
achievable ... There might be a fine line in the difference of the campaign 
between the Councils CRT expectations and that of the working parly. 

Ensure the composition of the group encourages an openness in viewing all 
possibilities. There would be a need to identify who were the stakeholders in 
the establishment of the working parly... for the Council to be thoroughly 
prepared as to the procedure to be followed when approaching the various 
parties for membership on the working parly. This preparation would include 
the Councils understanding of the scope and direction of the group... the 
approach to various prospective members of the working parly would be 
made with an openness which encouraged a confident contribution to its 
establishment and function. The challenge would be trying to get the kind of 
group which will agree upon an end result. 

There would be a need to develop 'fall-back' strategies. There would be a 
need to review the process of the working parly in January 1995 with a view 

121 Estimates of costs for "options for resolution" show a Plan Change Now at $139,000; Part of New 
District Plan, at $30,000 and; Working Party at $87,000 - which would then have to be linked in with 
the new District Plan (Minutes of the CRTSG, 21n/1994). 
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to considering a plan change in the new District Plan. There would be a need 
to review the Council's decision as to the establishment of the Working Party 
and identify the expectations of Council of that Working Party' (CRTSG 
minutes, 18/08/94, ME, Ml). 

Such observations suggest that officers had taken Councillors' concerns on board 

(expressed in an 'informal meeting' of the G&SC held on the 25/07/94, Councillors' 

comments are provided in Table 9, p147) and became focused on getting the working 

party process set up so that it would be able to generate practical, acceptable ("cautious 

and achievable") solutions to the problem as Council would come to define it. 

The City Manager's report (Willis, 22/08/94, Ml), to the G&SC began, "This report 

considers the implications for the Council's strategies of improving traffic flows across the 

Manawatu River, as a result of the failure to gain a resource consent for the felling of 

certain trees in [the] Avenue, and thus frustrating the proposed 4 laning. This report 

considers the following options to enable the achievement of Council plans." Options were 

proposed for Council consideration. These were: 

Doing nothing - A consequence of abandoning 4 laning would be "that the 
current traffic flows would worsen, and cause considerable public concern. 
Clearly, this is unpalatable, not to mention unrealistic" (Willis, 22/08/94) 
Appeal the decision of the Commissioner to the Planning Tribunal as allowed 
for under s 120 of the RMA - ''This received some support from Councillors, 
however it was passed over as being risky, expensive, and probably unpopular 
with residents" (CRTWP Historical Background Paper, un-named officer) . 

• Abandon the project and focus on other solutions. The main alternatives were 
seen as public transport or/and a second bridge, both of which were considered 
poor options. 

• Undertake a stand alone change to the TOP or designate the Avenue - These 
were seen as inviting similar public consultation processes. While thought these 
could avoid the potential delays which might be associated with the District 
Plan formulation, these were thought to be too provocative as "Council may 
appear to be abusing its power by changing the Plan after it failed to gain a 
consent", and would be likely to result in a counter plan change from other 
interest groups. Also "it would be somewhat incongruous to produce a blunt 
instrument like a Plan Change, while at the same time espousing a consultative 
approach with the new District Plan" (Willis, 94). Council staff and resources 
would be stretched and there was no guarantee that the Council will get the 
end result it wanted. 

• Allow the matter to be integrated as part of the District Plan review process. 
This was discounted on the grounds that the issue was wider than a regulatory 
one, and should be resolved outside the District Plan (Paper to the CRTWP). 

• Form a working party to review the issue. ''This would allow all parties to look 
at all the issues and all alternative solutions aimed at resolving them. It would 
include a re-evaluation of the Council's original thinking" (Willis, 94). 

Sources: City Manager, PNCC, 22/08/94, "Cross River Transportation", Report to the 
G&SC tabled, 30/08/94; PNCC, 1995, Unnamed Council Officer, "Cross River 
Transportation Historical Background Paper". 
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These options reflect a continued desire to achieve the LTDP, as that was Council's 

adopted solution, but also as no other potential solutions were considered 'appropriate'. 

For example "abandoning 4 laning" appears under the heading "doing nothing" which 

carries an implication there were no other courses of action to alleviate the traffic 

problems in the Avenue, (if Council could not 4 lane it could effectively do nothing) which 

was "unpalatable and unrealistic". The main alternatives (public transport and a second 

bridge) were considered "poor options", presumably in terms of their abilities to address 

current traffic problems as they could prove ineffectual or were more expensive than the 

LTDP, as they were clearly 'good options' if the intention had been to cater solely to the 

other interests and values as described by some members of the community. 

Considering the benefits and problems foreseen with each of the options the City 

Manager concluded, "[the working party] seems to offer the best hope of success. In large 

part that is because it signals a step away from a confrontational approach, and will 

instead allow the issue to be defused, and hopefully a common solution agreed to" (Willis, 

221081941, Ml). This rationale led him to recommend that Council establish a working party 

"to consider options for resolving the cross river transportation issues," and he indicated 

that adopting this approach, "would, however, mean that all parties, (including Council, 

and the Save the Avenue group) would have to suspend their current preferences in order 

to ensure that open and productive discussions can occur. It would also mean that quite 

clear ground-rules and timeframes would need to be spelt out at the start" (ibid). The City 

Manager in consultation with the PCE's Office and Save the Avenue was to develop the 

terms of reference, operation and membership of the working party. The PC E's Office had 

been approached for advice in establishing a working party and it was considered 

essential that an independent facilitator (from outside the region) be appointed. The City 

Manager also wrote "it would be appropriate to put a timeframe on the working parties 

deliberations to avoid the matter going on for too long and avoiding actually making a 

specific recommendation" therefore, he suggested that "all participants be advised at the 

outset that the working party be given until no later than 30th April to report back on its 

deliberations" (ibid). 122 The working party's role was mainly seen as one of opening a 

constructive dialogue to explore solutions. Councillors debated the recommendations of 

officers (30/08/94). Their comments on establishig a working party, are within Table 9. 

122 Several public participants indicated that the option of a working party approach appears in a 
report which, considered options to enable the achievement of Council plans. While other points indicate 
this ought not to be taken as a reference to the L TOP specifically, such comments are open to personal 
interpretations. Variable interpretations contributed to the dispute context and thus to problems in EDR 
processes. This issue is discussed further in Chapter 12, in discussing explanations for problems within 
EDR processes. 
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TABLE 9 COUNCILLORSICONSIDERATIONS ON THE PRO'S ANO CON'S OF 
ESTABLISHING A WORKING APPROACH TO DISPUTE RESOLUTION. 

Councillors' points in favour of establishing a working party: 

Citizens uncommitted over the issue would be better persuaded with the establishment of a 
working party. Many citizens understood the issues involved with the CRT dilemma and the Council 
needed their input. There was a need to accept a mode of open government on this issue which 
ultimately could gain considerable kudos for the Council. A strategy needed to be developed to 
balance private rights with public good. 

A working party presented an opportunity to enable others to take on board the direction being 
taken by Council. This would be achieved by them being better informed and being involved. There 
has been some element of belief by the public that the Council had not explored all the options. 
The second bridge option should be taken into the equation even though it may not be a likely 
direction. There were six real options in peoples minds and there was a need to work them through 
further. 

If Council considered an immediate plan change there was a risk there would be an appeal, 
whereas the process of a working party would ensure better public support of the case and 
diminish that possibility. There was no guarantee of the outcome of any other process options. A 
plan change process would provide the community with transparency and simplicity and ensure 
Council was seen in a leadership role on the matter, and there would be sufficient opportunity for 
consultation in the process provided for a plan change. 

The degree of importance the Council placed on the establishment of a working party may provide 
a greater chance of success which would have long term benefits to the Council. There was a 
need to consider consultation with the other groups beyond Save the Avenue. There was a need 
to promote a public information campaign before committing any commencement for a scheme 
change. Publicity without the support of a working party would appear arrogant. 

Councillors' Points against establishing a worlcing party: 

The concept of widening the Avenue was not new, it had been the subject of the annual plan 
process and also the subject of a specific project. The L TOP should be pursued as Transit 
subsidies could be lost if options other than the LTOP were developed. 

A working party may not be appropriate as it could lead to unrealistic expectations of the 
development of other options. There may be no realistic alternatives to the L TOP project. A 
working party could bring a duplication of effort and costs if it did not produce a result more 
acceptable to all the parties. 

Timing for the construction of a second bridge prevented it being a realistic option. A second bridge 
was a long term action and it was not expected to be a realistic option in the short term. The use 
of a second bridge as an option would have to be well argued. Current issues needed to be 
alleviated without a second bridge being regarded as a credible solution. There were concerns 
expressed about delays to Qmplementation) to date. There could be increasing costs associated 
with a piece by piece process as the opponents were not considered likely to change their views. 

Legal advice, in May 1993, said that a scheme change should have been pursued. It may be 
desirable to formulate a strategy for a plan change. A plan change process would provide the 
community with transparency and simplicity and ensure Council was seen in a leadership role on 
the matter, and there would be sufficient opportunity for consultation in the process provided for 
a plan change. · 

(Sources: Minutes of the G&SC of 25/07 /94, combined with those of the G&SC meeting of 30/08/94) 
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These comments suggest that despite failure to get resource consent to remove trees, 

most Councillors continued to prefer the L TDP in comparison to what was seen as the 

main alternative, (a second bridge). Furthermore, while officers were presenting the view 

of an (legal) 'impasse' in the dispute and thus a need for re-evaluation and perhaps re

development of options in a collaborative, problem-solving, consultative process, some 

Councillors saw a working party as an informing process, an opportunity to enhance 

community support for the LTDP, which would facilitate either undertaking a plan change 

or designing the new plan in such a way as to present no impediment to the L TDP's 

implementation. Councillors' comments indicated they believed the L TDP did have a base 

of community support and that if the issues were explored thoroughly again it would win 

greater support with wider and better community understanding. This shows that 

Councillors had faith in the integrity of the planning processes (of 1988) which had led to 

the development and consequent selection of the L TDP as the preferred option. 

Councillors' comments also show a concern for doing the 'right thing' with regards 

consultation and evaluating alternatives, and that they also considered risks associated with 

other processes, or their BATNA 123 ("best alternative to negotiated agreement", Fisher and 

Ury, 1981) in terms of achieving both practical/'appropriate' solutions and enhancing their 

political kudos. These issues, from Councillors' perspectives, indicate motivational factors 

underpinning the political decision to sponsor a working party, at that stage. 

Some Councillors preferred to pursue the plan change option as they disagreed this would 

be perceived as an abuse of power, and also as they wished to retain the funding agreed 

to by Transit N .Z. for the L TDP. These Councillors continued to support the L TDP, as they 

believed it remained not just the best possible solution, but perhaps the only feasible 

solution. In pursuing the LTDP, they argued there could be possible loss of Transit funding 

share in hand with increasing costs of a "piece by piece process" among other points noted 

above. However, this Committee endorsed the recommendation to establish a working 

party on 30/08/97. 

It was later noted by the G&SC (9/09/94, Ml) that, "The solution reached by the [CRTWP] 

should be the best solution for the City, rather than a compromise decision to 

123 The concept of BATNA, describes that protagonists weigh up all the implications (as pros and 
cons) of alternative options for 'resolving' the dispute, along with the likelihood of achieving what they 
want within each option. For example, litigation by comparison to an out of court negotiation. Having 
assessed their BATNA, they decide whether to enter negotiations or to pursue other alternatives. As 
they participate in negotiations, the BATNA is re-assessed to ensure they still wish to remain in that 
process, or to abandon it in favour of an alternative. In this case study, Councillors compared all the 
implications of pursuing a variety of 'formal' processes available under the RMA, as well as those 
associated with 'informal' or ADR processes. 
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accommodate affected parties", which suggests that the 'consensual process' was not well 

or consistently understood by the sponsor of the process, at that time during its 

establishment. There appears to have been a belief in Council that a community derived 

compromise solution, while capable of 'resolving' the conflict between interests in the 

community, might not reflect the priorities of Council or exhibit characteristics thought 

'necessary' in a solution, from the point of view of developer. The G&SC's decision to 

establish a working party was subsequently confirmed by Council (26/09/94). 

The comments made by Councillors and officers about this ADR process reveal that there 

were apparent contradictions in Council's approach to choosing to establish the working 

party, and in the purposes or 'objectives' for employing such an approach, as the debate 

about establishing a working party generated a range of perspectives. Some comments 

can be interpreted as suggesting the parochial interests of Council as developer were being 

pursued, while others suggest the altruistic interests of Council as bastion of democratic 

processes, sustainable management and as civic service provider were being pursued. The 

'problem' appeared to some Council participants as, 'how to most efficiently and effectively 

implement the L TOP, to others as, 'how to address the traffic problems or cater for traffic 

interests', and to a further group as 'how to achieve a better balance between what have 

become competing interests, and to resolve issues and avoid conflict between interests'. 

There appears to have been some uncertainty within Council as to which set of 

motivational factors were predominant in the selection and design of this ADR process. 

Some Councillors and officers, inferred that a good working party result would be 

community endorsement of the L TDP. However other officers did not focus on a particular 

solution, but rather on a preferred process which would enable the generation of an 

'optimal' solution. As such most officers took an increasingly facilitatory role between the 

different interests being expressed in the community, including those of Councillors, as they 

endeavoured to set up an ADR process which would effectively resolve the dispute, as it 

would provide a response to the problems that all the parties could agree with. 

The motivation of officers thus came to be to implement a good consultation process to 

generate not only a solution to the problem, which would need to be both technically 

'appropriate' (the term 'feasible' was not used by Councillors or officers) and politically 

acceptable, but which would also resolve the issues causing conflict, in line with the earlier 

articulated aim of achieving the best community support. The inferences were that 

technically 'appropriate' and politically 'acceptable' solutions would have to be found in 

order to elicit Councillor endorsement of any resultant strategy. The implication was that 

any strategy would have to match the Council's priorities as perceived by a majority of 
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Councillors (and/or their advisors), as they were responsible and accountable and so would 

make the final decisions. The objectives of Councillors would have to met, as well as those 

of the other interested parties. 

The CRTSG set up two new groups, (on 1/09/94) one a Steering Group, made up of the 

City Manager, the Regulatory Services Manager and four 'senior' Councillors, and a 

Coordinating Group, made up of key officers and the Regulatory Services Manager. The 

latter group identified whom they perceived as 'stakeholders' (interest and user groups), 

who may wish to have input in the working party. 124 A "Draft Terms of Reference" for the 

working party was prepared by officers, taking into account advice from the PCE's Office 

and in consultation with various interest groups. The appointment of an independent 

professional facilitator was also confirmed (4/10/94). The facilitators "Terms of 

Engagemenf' show that the working party would employ a "consensual approach" to 

dispute resolution. 125 The facilitators "Terms of Engagemenf' and the "Terms of Reference" 

established for the Cross River Transportation Working Party are provided in Appendix IX. 

It was thus clear that this consultative process was a voluntary, collaborative, problem

solving forum, which aimed to 'resolve' issues and produce an agreed 'optimal' solution to 

the problem defined in the "Terms of Reference". 

8.4 THE WORKING PARTY CONSENSUAL PROCESS 

8.4.1 The Working Party Consensual Process 

The official working party was made up of the facilitator and a group of eleven members 

- all representatives of interest groups. This included two Councillors, two representatives 

of 'Save the Avenue', and one from each of the following organisations which were 

identified as 'stake-holders' as they use the Avenue and river crossing: the Automobile 

Association, Emergency Services Co-ordinating Group, Crown Research Institutes, 

124 The roles of these groups respectively were, "to monitor the process up to November when a 
report [on establishing the CRTVVP] goes to Goals and Strategies" and to "consider the future role of 
Officers in the process; to define ongoing support/monitoring past November; to consider a 
communications proposal for the [CRTWP]." The next meeting of the later group included a person from 
the PC E's Office and the role of the group was extended to include: consult with the PCE concerning: 
terms of reference; composition; facilitator and their role; timeframes for completion of objectives; 
technical and financial resources; budget implications and strategies. Prepare a report for G&SC 
concerning setting up a working party. 

125 These "Terms of Engagement" defined the role and responsibilities of the facilitator, which 
include: "Ensure the working party adopts a consensual method of working and facilitating agreement" 
and "Ensure that the working party develops agreed criteria against which options will be evaluated." 
21/11/94, PNCC. 
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Manawatu Commerce Centre, Massey University Students Association, Massey University 

and Palmerston North Girls High School. 

In addition to the public participants representing the communities interests, values and 

views, two Councillors were included to represent the interests of Council, as well as to 

maintain a wide view of the City's interests. That the working party membership included 

representatives of community interests and 'stakeholders', rather than people with technical 

expertise indicated that this process intended to address diverse community interests, in 

an effort to settle the dispute. An additional two "participants" were invited to attend, by the 

facilitator, as they had not been included as "members" by Council. These represented the 

interests of cyclists. A number of 'resource staff (officers and consultants) attended the 

meetings and all invited participants were accorded speaking rights. Meetings were open 

to the public, who were also provided opportunities to contribute. 

The "Terms of Reference" for the CRTWP identified the problem requiring solution as: "The 

current level of service for cross river transportation offered by the City of Palmerston North 

is not meeting the needs and expectations of users" and "the stated agreed goal of the 

[CRTWP] was to: find acceptable means of improving the movement of people and 

goods126 across the Manawatu River", (Frawley, 1996, Ml). The first meeting of the CRTWP 

took place in the Civic Administration Building (on 16/11/1994). The CRTWP met on ten 

occasions over five months, concluding with a report and recommendations (on 21/04/95) . 

8.4.2 Participants describe why the consensual approach was chosen and what its 
purpose and objectives were 

Councillors indicated that the approach was chosen over other (adversarial) options 

as it would enable a review of all the issues and for collaborative problem solving to 

take place between all the interested parties, in light of changed circumstances. 

Councillor "To try and come to a consensus on the methods and projects to enhance 
the safety and convenience of traffic flow across the river." 

Councillor "The plan of 1988 had to be changed because circumstances had changed 
and that was one of the reasons we determined to look at the thing fairly thoroughly 
on the grounds of, well what else has changed?" 

126 This problem definition and stated goal were adapted from advice to Council on setting up a 
working party, provided by the PCE's Office (1994). This advice discusses, among other things, how 
"problem definition is an essential precursor to finalising terms of reference." Attached was a section 
of the PCE's report on the proposed Transmission Gully motorway where "we redefined the narrow 
problem that transportation planners had presented us with" , and stated the problem as: "how to move 
people and goods while maintaining or improving the quality of life in commun;ties and of the 
environmenr (PCE's Office, 1994, Ml). Issues relating to problem 'definition' and 'scope' are discussed 
in Chapter 12. 
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Councillor "It was seen as a method for resolving issues through dialogue and 
mediation to build on commonalities and negotiate differences." 

Officers indicated the Council's objectives in such a process included: 

"It would put the Council in a much more positive leadership role and may also allow 
the public and working party members to become more fully aware of all the issues ... 
It would allow the issue to be seen in a much broader perspective and allow 
advocates of different approaches [to solutions] to explore the options in a relatively 
open and constructive fashion ... lt would give time for current intransigent positions to 
be softened while working towards a final outcome ... The Avenue would not be seen 
in isolation but rather as a part of the whole City's transportation network ... The City 
should also be able to regain a great deal of the initiative that it has lost to date and 
will effectively put it back in control of the process ... Given the extended time frame 
and the more conciliatory nature of the working party, it may be possible to better 
encourage a wider range of community opinion on the issues." (City Manager, PNCC, 
22/08/94, "Cross River Transportation" report tabled at G&SC meeting 30/08/94) 

Officer "The Council had an objective it wished to achieve .. . to improve the traffic 
jams going to and from the south side of the river.. . Unfortunately some years ago 
Council had, in its wisdom, included in the [TOP] protection for those very trees . As 
it turned out the issue activated a certain sector in the community who were in favour 
of saving those trees, and the Council lost its case. That left the Council in an 
unenviable position because, on the one hand we had a large section of the 
community demanding that we improve transport across the river, on the other we 
had a section of the community saying that the only practical solution we could find 
was not acceptable. So we had the community polarised in its views on how the 
problem should be solved. So it seemed to Council that we should consult the 
community and give [them] the opportunity to help or to develop a solution to guide 
the Council on where we should go." 

Officer "I think it was an appropriate method because it brings opposing views 
together in a non-confrontational arena." 

Officer "We thought OK we have quite a few interested stakeholders here. Now we 
will work through those stakeholders and see if we can find some common ground." 

[There was seen a need for community representation. Was there any debate over 
other methods of consultation?] Officer "No, certainly not. The only debate was 
looking at other strategies to achieve a solution and there weren't many. We knew we 
were entering a phase of developing a new district plan. We could have slapped a 
plan change in, but what sort of message would that have been - if we can't get it by 
that means, do it another way - so the CRTWP was seen as the most desirable 
means of getting a solution." 

The City Manager noted, 

"The CRT project [CRTWP] aims to enable a cross-section of the community 
to work together on arriving at a common understanding of the problems, with 
hopefully a suggested solution to them, or at least some clearly understood 
options for the resolution of them. In a broader sense it will provide a lead 
into the discussion of an issue of Jong standing in the community, namely, the 
location of a second bridge." (City Managers letter to the Communications 
Advisor, 21/08/94, PNCC file 4500-1) 

Further to the specific objectives, Council recognised that there were indirect objectives 

associated with using that process. For example, the aims of the "Communication Strategy" 
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to be conducted alongside the CRTWP were: 

"To demonstrate the Council's dedication to open, inclusive and democratic 
decision making. To discover public perspectives on [CRT]. To raise the level 
of understanding of [CRT] issues. The [CRT] Working Party Communications 
Strategy has two main thrusts, covering inward and outward communication .. . 
Ensuring public contribution to and endorsement of working party processes .. . 
Ensuring a smooth and regular flow of outward communication on Working 
Party processes and deliberations." (CRTWP Communications Strategy, 
undated probably 10/94, PNCC). 

The working party consensual process was thus to be communicated to the wider public, 

to encourage a two way information feed, and to encourage community support of the 

process. The City Manager noted, "while this process may appear somewhat complicated, 

we believe that it: 

a Is fair and will appear to be so; 
b Will require each of the parties to think about exactly what they want to achieve; 
c Will achieve an outcome with the assistance of the independent facilitator'' (Report 

to Goals and Strategies Committee 22108/95). 

Both the direct and indirect objectives can be read as Council's stated purposes in 

establishing the CRTWP. Importantly it is indicated in press releases and reports that for 

the CRTWP to be successful in achieving its objectives, "the Working Party and all 

associated with it must remember that consultation is not a process whereby the informed 

teach the ignorant to 'see it our way'. Real consultation takes place between equals who 

have agreed to leave their 'agendas' at home in order to listen and learn from one another'' 

(Communications Strategy, 10/94, p7). Public participants agreed that the working party 

consensual process should be supported. 

Public "[The City Manager) put out a report saying the working party would be the 
most user friendly approach ... and that the other methods would be seen as an abuse 
of power. So they did that, the right thing there." 

They also indicated that the working party was multi-purpose. It was to provide relief to the 

conflict situation by undertaking a less adversarial or confrontational approach. It would 

better inform the community about all the issues and had the potential to produce a 

mutually acceptable solution, taking into account the different views, interests and values 

brought to the forum. It would also improve public relations for Council. 

Public "To be seen to be using a consultative process, to garner a variety of opinions 
from as wide a spectrum as possible ... PNCC was desperate to achieve a community 
consensus on a difficult issues." 

Public "Pressure in the city to use effective consultation methods .. . They certainly did 
try to get some political mileage out of having it, I can tell you that. It was a good 
idea, to try to improve their image, from their point of view. Also they wanted a quick 
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way of proceeding with their project. [What was the stated purpose in choosing a 
working party?] To have a range of options. To have people coming away from it 
more informed so, in some ways they could dispel a lot of the myths and conflict." 

Public "Because PNCC had themselves in a bind with 'Save the Avenue', so they saw 
this as the best means of resolving a difficult situation [and] also, a wide cross section 
of independent views/groups could somehow reach consensus and make clear 
recommendations." 

Public "They had already received quite bad press for their .. . approach to their 
determination to push their policy. They saw consultation and mediation as a less 
confrontational approach. They had other alternatives, they could have simply 
amended the [TDP], but they were told that would be confrontational, so it was the 
least aggressive approach to furthering their policy. [You think they did recognise it 
was less adversarial, but went into it to further their policy?] Oh definitely. That was 
never a secret or anything, that was simply the way they saw of moving it forward. 
[The CRTWP was set up 'as how to improve the flow of goods and services over the 
river1 "No, That was the brief for the CRTWP - but the Council discussions that 
preceded that were quite clearly, 'we have these options, which one will we pick', and 
they picked the mediation approach. I think because they felt that what they were 
doing was rational and proper and that we would see that... that there would be a 
better chance of their opponents seeing their perspective through this mediation 
approach. I'm sure that was what it was about." 

Several public participants believed, at the outset, that a purpose was to "move forward" 

the L TOP, as a working party was an opportunity to gain greater public support for the 

L TOP, to reduce public pressure or to convince opponents of the L TOP of its merits or that 

suggested alternatives were not efficient, effective or feasible. 127 

8.4.3 The CRTWP's Final Report and consensually agreed strategy 

The CRTWP Final Report and recommendations were introduced to Council by the 

facilitator (on 1/05/1995). The facilitators letter and the "CRTWP Final Report" are 

reproduced in Appendix X. Clause 12.1 states "This report is accepted by members of the 

working party as follows:" There follows a list of signatures of all the "members" and the 

two "participants", showing all had agreed to the report as a consensually determined 

strategy. However, one of the signatories (a Councillor) included the rider "with reservations 

re:" followed by a list of six clauses. 

Consideration of the CRTWP report shows that issues of timing and the sequence of 

actions, (and also an inference of precaution and monitor/evaluate 'as you go'), were 

fundamental to resolving the issues. The impression is that the group had achieved, 

through common understanding and problem-solving, a package deal or negotiated 

strategy, which catered for all the different interests brought to the group to their members 

127 Some other participants also came to share this view as a result of their experience in the 
process. Comments showing views based on experience in the process, are discussed in Chapter 12. 
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satisfaction. The strategy was designed to progressively cater for the range of interests and 

objectives, given the anticipated changes at each phase of implementation. Evaluating the 

effectiveness of each component before undertaking further actions was linked to 

allowances for flexibility (refer clause 5.13 CRTWP report). For instance, it was apparent 

that the recommendation for a second bridge did intend (in hand with the immediate to 

medium-term actions recommended) to address problems and conflict over the Avenue by 

providing an alternative (near) river crossing (investigations to begin immediately, refer 

clauses 5.5 to 5.9). However, as it was recognised that siting and construction of such a 

bridge could take up to seven years, the report was written so as to allow for widening of 

not only the last section of the Avenue closest to the bridge (between the bridge and Te 

Awe Awe St), but possibly also the next section of the Avenue (between Te Awe Awe St 

and Park Rd) depending on the success or otherwise of the immediate and short-to

medium-term strategy as outlined. But, for the immediate term, the recommendations (8.12 

to 8.14) sought to retain the 2 lane layout for the remainder of the Avenue, (not affected 

by the widening from the bridge to Te Awe Awe Street), in order to allow monitoring of the 

success of the other recommendations for improving traffic problems. Following that, under 

"implications for the future", the CRTWP recommended that "due to the importance of 

retaining the present streetscape along at least parts of the Avenue, minimising the 

potential for further division of residential areas by concentrated traffic routes" (clause 

10.2), "two lanes should therefore be retained in the long-term between Ferguson Street 

and Park Rd" (clause 10.3, Ml). "Final treatment of the section between Te Awe Awe St 

and Park Rd will depend on the nature and effectiveness of the short-term to medium-term 

improvements (see clause 9.9), and on the number, location and timing of further bridge 

crossings" (clause 10.4).128 Further to the need for monitoring and perhaps some flexibility, 

it was recommended that a CRT liaison group, to include members of the CRTWP, would 

be established to help overcome any issues arising from implementation of the package 

of recommendations and to monitor the success or otherwise of the strategy as it came into 

effect, (clause 11 .4). 

The CRTWP report, therefore, outlined a comprehensive 'package' of immediate, short to 

medium, and long term actions which made up the preferred solution that the group 

developed and which all members had agreed to. However, it included one 

128 The phasing periods are not defined in terms of months or years, however, it is apparent the 
short-to-medium-term applies to the period up to construction of a second bridge, which was thought 
could take up to seven years. This bridge would also be designed to cater for "long term" traffic and 
demographic projections (concerned with 25 years hence). Long-term within this plan can be variably 
applied to the period post construction of a second bridge, le. beyond 7 years (or whenever that bridge 
is built) to about 25 years hence. 
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recommendation containing an either/or option. This recommendation provided for widening 

of the section of the Avenue closest to the bridge (between the bridge to Te Awe Awe 

Street), but didn't specify whether that should be to 3 or 4 lanes. That was to be decided 

based on further analysis of 3 laning with tidal-flow and 4 laning, which had not been 

completed in time for the groups consideration.129 The CRTWP's report did not comment 

on the policy ramifications of widening to 3 or 4 lanes.130 Nor did it not discuss planning 

mechanisms in regard to any of the recommendations outlined. 

While all the members (and the two invited 'participants') endorsed the report, (including 

the Councillor who signed 'with reservations'), a number of participants indicated they would 

have liked further opportunity to "fine tune wording" which could give rise to contentious 

interpretations. But, for various reasons each had signed it and thus agreed that it was the 

optimal solution given the circumstances. 131 

All the participants indicated, in 1996, that the most crucial aspect of the CRTWP report 

was the recommendation to build a second bridge (and to consider the possibility of a third 

bridge to serve future urban growth). The result was a noticeable change to Council's 

previous policy as it became committed to a second bridge and initiated planning 

processes towards securing it. Other key features were that the Fitzherbert Bridge and the 

last section of the Avenue as it approached the bridge would be widened. Furthermore, the 

report made provisions for maintaining the mature trees in the Avenue from Te Awe Awe 

to Ferguson St, at least to the medium term and then possibly only those from Park Rd to 

129 Some in the group had argued to maintain 2 lanes along the entire length of the Avenue, others 
argued for 4 lanes. Information on 3 laning and tidal-flow of the last block and the bridge was requested 
but was not available to the CRTWP before it had to conclude. Never-the-less, 3 laning the bridge and 
up to Te Awe Awe Street was offered as a compromise by those preferring 2 lanes. Thus, those 
preferring 2 lanes were said to have agreed to 3 laning as they offered it as a compromise, while those 
who preferred 4 lanes would not accept this as a compromise solution. Others in the group were unable 
to decide between the two options, as accurate comparative evaluation was not available to the group. 
The CRTWP could not reach consensus on whether to 2, 3 or 4 lane up to Te Awe Awe Street. 
However, with opponents of 4 lanes agreeing to widen to 3 lanes, the recommendation could be made 
"to increase the number of vehicle lanes over the bridge and approaches ~ncluding the section of 
Fitzherbert Avenue from Te Awe Awe Street to the Bridge)" (CRTVVP Final Report, 22/04/95, p5). 
Further to that the group agreed that Council, with further analysis and consultation, should decide 
whether this widening would be to 3 or 4 lanes. 

130 The CRTVVP did not comment on the ramifications of widening that part of the Avenue in relation 
to the new District Plan or the TDP. They did not, as 3-laning would not require tree removal. In fact, 
the CRTWP report does not discuss the policy ramifications of any of its recommendations, or make 
any recommendations with regard the Proposed District Plan, despite the fact that the closing date for 
the CRTWP was set down to enable any findings of the CRTVVP to be incorporated into the new District 
Plan, drafting of which was due to be finalised two days after the CRTVVP had to conclude. It was not 
intended that the CRTVVP would be that specific in its recommendations. 

131 The circumstances of the final hours of the CRTVVP are described by participants in Chapter 12. 
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Ferguson St in the long term, depending on the success of the other recommendations, in 

catering for traffic interests in the Avenue and depending on construction of another bridge. 

8.4.4 Council's response to the CRTWP strategy 

Councillors raised concerns about the element of indecision (3 or 4 lanes) within the report, 

about how representative members were of their interest groups, and also about how 

interest groups were canvassed during the process (especially in the final meeting, which 

spanned two days). Despite this airing of concerns, however, participants believed (in 

1996) the the report was accepted by Council and that Council would pursue the strategy. 

Facilitator (1996) "There was never any criticism by Council of the outcome of the 
CRTWP. I think, importantly, because it incorporated most of the things that were 
important to even those [Councillors] who opposed the CRTWP" 

Officer (1996) "The Council has brought into the solution only because it serves two 
purposes, to reduce the problem in the meantime and to cater for urban growth." 

The CRTWP report was referred to the G&SC for further consideration together with 

officers' reports in relation to the CRTWP's recommendations. Because most participants 

believed that the CRTWP attempted to develop an optimal solution and reached consensus 

on all but one aspect, and that the recommendations had been accepted by Council , they 

were asked (in 1996) who was accountable if the proposed strategy did not achieve its 

objectives. All participants indicated responsibility lay with Council and not with CRTWP 

members, because Council would have to endorse the recommendations before they would 

be implemented. 

Officer "I guess its not so much a legal issue. The CRTWP is after all just a working 
party and any decision which it makes because it is a working party can not be 
binding on the Council." 

8.4.5 Linking the CRTWP to Council decision-making processes 

i Councillor representation in the CRTWP 

The two Councillors in the CRTWP chaired the Goals and Strategies Committee and the 

Resource Management and Regulatory Committee respectively . Their letters to the Mayor, 

(16 and 17/08/94, refer to footnote 133) registering interest in representing Council in the 

CRTWP, indicated both felt they had considerable understanding and interest in the issues 

of concern to the CRTWP. The Mayor considered both Councillors had a "particular 

interest", one in terms of consequences and ramifications for the committee, and the other, 
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in the outcome as a planning issue. They were therefore appointed to represent 'Council'. 132 

It was felt that they would also understand the outcome document and would be able to 

communicate its intent to their respective Committees and to wider Council, and "the 

support of Councillors is important, and will be increased if they are kept informed" 

(CRTWP Communications Strategy, PNCC, 1994, p5). 133 The political arm of Council thus 

required and achieved a two way communication flow with the CRTWP. Councillors wished 

to be able to have their concerns and views expressed directly (rather than indirectly 

represented by officers) and heard within the process, and to be able to influence the 

results of that process. They also saw a need to be involved in order to understand the 

process and its outcomes. Officers comments indicate there was some concern about 

including Councillors in the CRTWP, but these were less significant than the need to have 

Councillor commitment to the process, endorsement of it, together with involvement that 

would foster their sense of ownership in the results. 

ii Other Councillors Involved 

Councillors indicated that 'decision-making' would remain their prerogative and that they 

would approve or disapprove of any solution generated by the CRTWP. However, most 

132 The Mayor noted that he "disregarded informal comments that Council should not be represented 
by those with publicly announced views on two grounds ... many members appointed to the working 
party from outside the Council have also strongly held views which have been publicly stated. Secondly, 
the Councillors who submitted their names were capable of taking an objective view of the information 
that will be presented to them in the working party, notwithstanding the views they may currently hold." 

133 Both Councillors supported their registration of interest with reasons why they believed they were 
suitable. One indicated they had considerable experience in dispute resolution through the "Dispute 
Resolution Tribunal", and so considered they had mediation skills. This Councillor wrote, "at the 
preliminary work day on 29/09/1994 there was much accord and good humour and I would seek to carry 
this on. I applaud the officers for the stance they are taking on this issue and their attention to the 
selection of an independent mediator." The other Councillor stated (ME, Ml) "While I have expressed 
views on the desirable outcome of the deliberations of the Working Party I do not consider that it is 
reasonable to expect that all members of the Working Party, with the composition as proposed, will 
come to the group without any ideas on the topic. What can be expected and naturally I would 
undertake, to consider all the information placed before the Working Party and weigh its deliberations 
before coming to a final view on the Working Party's report to the Council.. . It is imperative that there 
is a representative by a person from [my committee] on the Working Party and that this person has an 
extensive knowledge and understanding of the resource management issues, including transportation 
planning. I am unaware of a Committee member with as extensive experience as my own. I do not 
accept that points of view consequent upon this experience can be canvassed by officers in their 
reporting to the Working Party." 

Both Councillors indicated they saw "no conflicts of interest", the first because of their experience in 
mediation the other as "it is likely that submissions on any resource consent or plan change would be 
considered by a Commissioner." Both mentioned their "interests", the first as being "the citizens of 
Palmerston North, especially those who travel across the river and the Palmerston North City Council", 
the other as ''the citizens generally... I also have the long term interests of future citizens not yet 
identifiable, very much in mind. My Chairperson's position requires me to take a longer view and to 
represent, as far as possible, Mure as well as current citizens." Both Councillors indicated an ability 
to be "fair-minded" in a CRTWP. 
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participants believed that if a consensus was achieved, the CRTWP solution would be 

adopted by Council. They also believed, in 1996, that Council had adopted the CRTWP 

strategy. The reasons given for this belief was described by two consultants. 

Facilitator (1996, ME) "Because the Council was involved it was unlikely they would 
make any changes... I was confident... that the strength of the CRTWP 
recommendations wasn't going to be undermined when it came to the Council later 
on, because politically it is too correct. It carries a lot of weight when a group has 
worked for six months and has been directly involved in a consensual process with 
all these groups involved and they come up with a package of recommendations 
which everyone, including members of the Council who were on the CRTWP, has 
agreed to ... There is no way the Council is going to change it. If they do they run 
huge political risks, and that is exactly what happened [Council accepted the report]. 

Consultant (1997, ME) "One would hope that the process actually took all of the 
participants along with it and those were then able to represent the group feeling and 
that everybody made a group decision. But I wouldn't want to undermine the right of 
Councillors to have a working party report as just one piece of information. In a way 
there are safeguards built into it too, in that they have been party to a working party 
and they have invested money and time into it, and that is a fairly powerful group they 
have set up. If they overturned the major exercise they had paid for, then it sort of 
undermines their own processes and their own decision in establishing it" 

iii Council's decision-making procedures. 

Participants were asked "How was the process linked to Council procedures?" It was 

recognised that the decision to undertake the CRTWP process was not unanimous, but the 

integrity of the process would mean any agreement that did emerge from it would be 

difficult not to accept. It was expected (in 1996) that Council would work to implement the 

CRTWP's strategy by whatever means were appropriate or necessary. This was anticipated 

within Council, hence an assertion that the CRTWP should not be specific about 

implementation. This would allow Council flexibility in designing the best way to implement 

the recommendations. 

Officer (1997) "Basically it just gives the Council advice - but of course it is fairly 
substantive advice, because it's been a body set up specifically by the Council. 
Beneath the nine Standing Committees, which have a certain amount of delegated 
authority to make decisions which bind the Council, we have a whole raft of other 
'group' activities, for want of a better term, which include working parties, advisory 
groups and so on, and the CRTWP was just one of those, set up under the [G&SC]. 
I guess the connection is that the work that has been done earlier on, to some degree 
- the ideas, concepts, the problems - has sort of fed into work further down the track." 

Following receipt of the CRTWP's report, Council did not actually adopt the 

recommendations of the CRTWP. Rather, officers provided advice and made 

recommendations based on the CRTWP report and presented these to the G&SC, along 

with the "CRTWP Final Reporf' (on 22/05/95). Public participants believed the strategy 

recommended by the CRTWP was clearly outlined in the report and that it was Council's 

role to determine how it would be implemented. In doing that Council would follow the usual 
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procedures for approving works or subsequent processes. 

Public "We thought it was adequately spelt out... The Councillors more or less said, 
'now the process is over, we have a report, now we go back into our proper decision 
making processes. We draw that document in and go through our normal processes 
allowed'." 

The officer's report entitled "Report for the CRTWP" (19/04/95), prepared by the Services 

Facilities Manager, Regulatory Services Manager and the Strategic Planning Manager, set 

implementation of the CRTWP recommendations in motion. This 'consequence' report 

contained: a brief 'summation' of key CRTWP recommendations; discussion on 

implementation of recommendations; District Plan, financial and community/communication 

implications, and; the establishment of a "CRT Liaison Group" (CRTLG henceforth). It 

concluded with eight recommendations summarised as: 

Receive the Final Report of the CRTWP. 
• Seek further advice from the City Manager on the implementation, timing and 

funding of recommended immediate actions to be reported to Operations and 
Review Committee. 
Report to the Operations and Review Committee on the composition and terms 
of reference of the CRT Liaison Group. 
Seek a further report regarding increasing lane capacity in the Avenue (South of 
Te Awe Awe St) and the Fitzherbert Bridge. 

• Seek funding in the 1995/96 Annual Plan to commence detailed studies in the 
siting of a second bridge. 
Start detailed studies for a second bridge forthwith, providing opportunity for input 
from the various stakeholder groups. 
Formally thank the CRTWP and the facilitator for their efforts, enthusiasm and time 
over the last six months. 

• That the City Manager provide advice on the necessary alterations to the [TOP) 
and [PDP] as required to meet the recommendation of the CRTWP and the results 
of recommendation 9.3 of the officers report. 134 

It was these recommendations that were considered and "accordingly, and generally in 

accordance with the officers' recommendations" adopted by the G&SC (22/05/95). Council 

then began to implement the CRTWP strategy. Notable actions included: 

The G&SC requested analysis of the benefits and costs of 3 and 4 laning from the bridge 

to Te Awe Awe Street. 135 The results of that investigation were reported to that Committee 

by the Technical Services Manager (on 7/08/95). "The report recommended that Council 

134 9.3 of the officers' report reads, "Whilst they were able to agree unanimously on a number of 
issues, they were not able to reach such agreement on the medium term solution to the problem, i.e. 
whether to 4 or 3 lane the Avenue south of Te Awe Awe Street" 

135 Later on in the conflict, argument involved whether ariy CBA had included or considered the 
remainder of the Avenue - i.e. was analysis confined to the section agreed to be widened by the 
CRTWP or otherwise, and what difference would this 'frame' make to the analysis? 

160 



discard the option to 3 lane, tidal-flow the section of [the] Avenue between Te Awe Awe 

St and [the] bridge given traffic safety concerns" (Frawley, 1996). The G&SC and 

subsequently full Council adopted the recommendations of that report (on 28/08/95). 

The Operations and Review Committee received a report (on 15/06/95), prepared by the 

Services and Facilities Manager (dated 31/05/95, ME), in which setting up the liaison group 

was discussed. It was envisaged that as "the short to medium term actions will take up to 

two or three years to complete .. the CRTLG ... would operate over that period". This 

committee approved the terms of reference, the proposed composition of the group and the 

means of membership selection that was outlined in the report. It also stated that the input 

of the proposed liaison group would be an integral part of continued consultation on the 

immediate and short_to medium term actions as part of the CRT project. 136 Similarly, in 

accordance with the CRTWP recommendations that detailed studies for a second bridge 

be actioned immediately, Council announced that it was committed to a second bridge. The 

G&SC considered a report entitled "Second Bridge Site Selection Proposed Process" (in 

September/95). That report considered issues of consultation, the type of technical 

information that would be required, and a process to identify a site for a new bridge. The 

Committee and subsequently Council agreed to the recommendations of the process and 

to the establishment of the "Second Bridge Site Selection Working Party", as soon as 

possible after the local government election (of October 1995). 

At this stage in the evolution of conflict and its EDR processes, Council had adopted and 

was pursuing the strategy outlined by the CRTWP. Some immediate actions were 

undertaken during 1995, for example, cycling and pedestrian facility improvements. Other 

modifications, in line with CRTWP recommendations were undertaken during 1996, for 

136 Such consultation included, for example, that Council delivered to all households a pamphlet 
"Crossing the Manawatu River' , in July 1995. (Refer to Appendix XI) In this , Council introduces the 
problem as one of traffic demand exceeding capacity, resulting in traffic jams, delays and accidents, 
and explains it set up the CRTVVP to look at the problem. "They say we are going to need at least two 
bridges across [the) River by the year 2010. So, what are we doing to solve the problem of crossing 
[the] River? We are committed to building a second bridge. The consultation process and actual 
construction could take some time but if all goes well it could be finished in as little as seven years. But 
first, to solve the problem at the Fitzherbert Bridge we are going to expand it to four lanes ... Let's look 
at the options for the approach to the planned 4 lane Fitzherbert Bridge." ("Crossing the Manawatu 
River, PNCC, 1995, ME, Ml). The information contained within the pamphlet provides detail of 3 and 
4 laning from the bridge to Te Awe Awe St. It outlines issues for both options, including that, 3 laning 
will cost "at least $800,00" with "ongoing costs in running the system" and while retaining the mature 
trees these would need to be trimmed back and, the cost of 4 laning "will be about $200,00" and would 
involve removing the mature trees, but a new alignment of trees would be established. It indicates that 
"The trees from Te Awe Awe Street to The Square will remain" under both options. The brochure 
indicates some of the issues that need to be taken into consideration by Council in relation to building 
a second bridge. 
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example, installing traffic signals at the Park Rd intersection and at the Girls High School 

crossing. This would imply that the issue had been 'resolved' to the satisfaction of 

protagonists and the dispute settled, as conflict ought to have been dissipated. However, 

that was not the case. There continued to be an ongoing conflict, because in May 1995, 

Council had notified its Proposed District Plan and following that its Annual Plan, each 

drawing submissions from an interested public. 137 Also, there were some adverse reactions 

to information being presented in the public arena as a result of the CRTWP Report. For 

instance, to a pamphlet "Crossing the Manawatu River'' disseminated in July (refer to 

Appendix XI). There were also some adverse reactions to other Council actions in 

implementing CRTWP's recommendations, including comments over characteristics of the 

liaison group set up in June, the nature of cycling facility improvements (as undertaken), 

and conflict over any need to remove trees to install lights at the Park Rd intersection. 138 

8.5 THE PROPOSED DISTRICT PLAN PROCESS 

8.5.1 Background to the Proposed District Plan process, and participants describe why 
this process was used and its purpose 

A "Councillors Workshop on the District Plan" (28,29/03/95), agreed on a 'holding provision' 

in relation to the policy on the Avenue trees, to be included in the PDP. An officer wrote 

a memo (19/04/95) for the CRTWP on the progress of the PDP in which he informed the 

group that "as drafting was to be completed by 24th April, an interim holding provision for 

the status quo had been drafted and that this provision or some other which may result 

from the Council's consideration of the CRTWP report would be included in the new District 

Plan". When Councillors considered the "CRTWP Final Report", they received advice that, 

as more information was required before Council could decide between 3 or 4 laning. "It 

is not therefore, recommended that a revised provision, taking account of the Working 

Party recommendations be included in the [PDP], but rather that the 'holding provision' 

agreed upon at the Councillors' Workshop on the District Plan... be included" (Officers 

"Report for the CRTWP", 19/04/95/ ME, presented to the G&SC, 22/04/95). 

137 96 submissions were received in relation to the resource consent application in 1993, 247 
submissions were received in relation to tree protection or non-protection in the PDP, in 1995. These 
figures show an increased involvement of the public in formal processes, after the CRTWP concluded. 
The objective of "raising awareness" can thus be said to have been achieved, as an outcome of 
employing that process. 

138 The matter of the Avenue trees was also the subject of comment by the Planning Tribunal 
decision in 1995, BP Oil NZ Limited v Palmerston North City NZRMA504 at p509 where the Tribunal 
said. "What we have said however [in relation to the Council's plans for the trees] is conjectural, 
because the Council have not yet fully explored the public reaction to that proposal [the L TOP]. Many 
people may not wish to see trees of substance and maturity removed to make place for motor vehicles." 
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CRTWP members were then sent a letter to which was attached "the Council's decision 

made at last night's meeting", in which they were informed, "In relation to recommendation 

10.5,139 a member proposed an amendment in accord with legal advice which 

recommended that the Council not attempt to change the District Plan until a policy had 

been decided by the Council. This meant the protection of the trees remained. When the 

Council determined its policy then, in the case of 4 laning, there would be a proposed plan 

change to the [TOP], and in the case of 3 laning, an objection to the [PDP]. The City 

Manager advised an amendment that protected the status quo and existing provisions 

remained unchanged until policies were determined ... Accordingly, and generally in 

accordance with the officers recommendations, the [G&SC] ... recommends: 1) That no 

provisions be put in the [PDP] and no change be initiated to the [TOP] until the Council had 

received a further report on 3 or 4 laning of [the] Avenue from Te Awe Awe St to [the] 

bridge and had determined its policy on that issue" (letter to members, 23/05/95, ME). 

The "CRTWP Final Report" had recommended among other things, that action be taken 

to: "enhance the streetscape (including keeping the older trees between Park Rd and 

Ferguson St [in the long term]" (clause 10.3]), and; in the short to medium term, in the 

block from Te Awe Awe St to Park Rd, "Retain as many as practicable of the older trees, 

until the strategy for further bridge crossings is decided (see clause 10.4)" (clause 8.14), 

as these were not seen to be affected by widening part of the Avenue. An inference of the 

CRTWP recommendations is that it agreed, in principle rather than in practice, to exclude 

protection of those trees from the bridge to Te Awe Awe St to allow widening to 4 lanes 

(if that was what Council determined over 3 laning which did not require tree removal) and 

anticipated the retention of, and possibly some form of protection for, the remaining trees. 

The PDP was notified (on 31/05/1995). Council had not yet received the analysis on 3 

laning and tidal-flow and 4 laning, and had not released its decision. However, there was 

no reference at all to the Avenue trees, including the 'holding provision' that CRTWP 

members and their constituent groups had anticipated. As the notified PDP omitted these 

trees in any of its protection mechanisms (eg for historic, cultural or amenity values or in 

its register of protected trees), submissions were received in relation to this issue. 

Furthermore the "transportation policy remained unchanged in the [PDP]" (Public) and this 

also drew a number of related submissions. However, Fitzherbert Avenue was "designated 

for road" in the PDP and as such "the Council will be able to do anything on the designated 

139 The officer's "Report for the CRTWP" (19/4/1995) reads "10.5: That the City Manager provide 
further advice of the necessary alterations to the [TOP] and [PDP] as required to meet the 
recommendation of the [CRTWP] and the results of recommendation 9.3" (refer to footnote 134). 
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land for reading purposes (including the removal of trees to allow the widening of the 

carriageway) notwithstanding any rule to the contrary" (Wiltshire, counsel for Council, in 

Bornholdt, 1996, p5). 

A public participant described a belief echoing those of most opponents to the PDP, in 

saying, "removing all protection was seen as the thin edge of the wedge," as they saw this 

omission as enabling Council an ability to fell all the mature trees along the Avenue and 

not just those agreed in principle by the CRTWP. Some also described such an outcome 

could have an effect of predetermining future activities and characteristics, not just of the 

length of the Avenue, but of the City. Other public participants described surprise over the 

PDP and suggested it was designed to overcome obstacles to widening all of the Avenue, 

as quickly as possible. 

Public "The protection just ceased to exist. So this brought forward a new round of 
submissions saying they should be protected. The way I saw it, the [PDP] was going 
to get them around this problem in the [TOP] . They had written themselves into a 
problem. Here was a chance to write themselves out of it and then what they did was 
they provided an accelerated programme to deal with that. They took all the issues 
pertaining to the Avenue and stuck them in a pile and said 'right, we'll have an earlier 
hearing on those issues'." 

Public "In May they had put out their [PDP] in which all protection for the trees was 
removed. Although the CRTWP was told by [named Officer] that they would keep 
protection for the trees in the [PDP] and test this out with the public and with Council. 
But when it came out, all protection for all the trees was removed. So they got a lot 
of submissions asking that protection be put in down the whole Avenue ... They didn't 
actually mention in the [PDP] that they had a policy to 4-lane the Ave as they don't 
have to ... There is a limit to what you can put in a District Plan. All they can do about 
roads is say this is designated as a road. They also have policies like improving traffic 
safety. But they don't have to say whether they are going to 4-lane or any of those 
things. That would come into the annual plan in allocating funds."" 

Submissions to the PDP, therefore related not to what was in the plan, but to what was not 

contained within it. The public opponents of the L TOP described having to demonstrate why 

policies (and/or rules) were necessary, desirable or appropriate in seeking to recognize 

specific interests and values they believed ought to be included in the environmental 

management framework, (so that the regulatory authority could continue to control activities 

in relation to those interests and values). The public considered it difficult to argue for the 

'necessity' or inclusion of policy and regulatory mechanisms. They considered it relatively 

easy to show that there were alternatives to regulatory means for managing environmental 

outcomes, by comparison to showing why regulatory means were thought necessary .140 

140 Such difficulties were anticipated in legal advice to Council in 1994, refer to footnote 120, "The 
burden would be on those wanting the rule, to convince the Tribunal why it should be included and there 
are strong arguments against such a position", (Chapman Tripp Shieffield Young). 
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Public participants interpreted the omission of any policy and rules in relation to the mature 

trees as a demonstration by Council that it no longer wished to enhance or maintain those 

particular values, or indeed the other values identified within the CRTWP process. 

Council had earlier indicated it thought policy or regulatory mechanisms inappropriate in 

this dispute, particularly in light of the resource consent hearing decision. The issue was 

recognised as wider than a regulatory one and should therefore be resolved outside the 

PDP process. The issues were seen as requiring an overtly 'political forum' for debate and 

resolution . That rationale had been a consideration in choosing to employ an ADR 

approach in preference to relying on the PDP consultation process. However, several of 

the 'wider issues' were not concluded or 'resolved' in the ADR process 141 and as no other 

public forum was offered in which to debate these issues, so components of them were 

reintroduced within the PDP process. 

The purpose of the PDP hearing was to determine whether Council as regulatory authority 

ought to recognise the interests and values associated with the mature trees along the 

Avenue, as well as the other interests and values brought to the debate. The process of 

hearing submissions and evidence in relation to protection or non-protection of Avenue 

trees was held in June 1996. The results of this hearing are discussed together with that 

of a proposed change to the TOP (notified 13/12/95), as these were combined. 

8.6 'CHANGE TO THE TRANSITIONAL DISTRICT PLAN' PROCESS. 

8.6.1 Background to the Transitional District Plan change process. 

Two reports were presented to the G&SC (7/08/95). One by the Technical Services 

Manager, strongly recommended the Council discard the 3 lane option. The other by the 

Reading Manager, recommended that the preferred planning option for implementing the 

4 laning strategy for the Avenue was to follow the process established for the PDP. 

However, at the meeting he advised verbally of an amendment to his report, "being that 

a change to the [TOP] was the preferred planning option." The G&SC resolved to 

recommend that Council reaffirm its commitment to proceed immediately to action the 

process for the construction of a second bridge, that the 3 lane option be discarded, "given 

the traffic safety concerns", and that Council initiate a change to remove the tree protection 

provisions outlined in Policy 2.25, ordinance 2.25.1 and Figure 2.2 of the TOP. Council 

adopted these recommendations (on 28/08/95). 

141 'Mly all the issues were not concluded is discussed in Chapter 12. 
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A memo (dated 12/09/95) indicated that the officers preparing a brief for consultants (with 

regards to their being commissioned to prepare what was now 'proposed plan change No. 

11 '), considered "Council's objective is to process this plan change expeditiously in order 

that public submissions to it can be heard simultaneously with submissions to the [PDP] 

on the same issue."142 Consultants were contracted to prepare the proposed plan change 

No. 11 according to a brief prepared by officers (on 25/10/95) and in accordance with 

Council's recommendation. The proposed plan change was to be prepared by December 

1, 1995 to enable inclusion in Committee Agenda Papers for that month. The brief for the 

consultants stated: 

"The Council cannot proceed with the [outlined tree removal and road 
widening to Te Awe Awe St] work however, without successfully making a 
change to the [TOP] to remove the policy and rules governing protection of 
the trees... The intention is to remove this rule in its entirety - the effects 
being no tree protection over the full length of the Avenue. The [PDP], 
publicly notified on May 31st, has no equivalent protection provision. This has 
attracted a number of submissions in opposition. It is intended that these 
submissions to the [PDP] be heard simultaneously with submissions to the 
plan change to the [TOP]". Specific actions required for the project included: 
"That the plan change be prepared pursuant to Section 73 of the RMA 
following the procedure set out in Part 1 of the First Schedule of the A ct. That 
the plan change satisfy the requirements for preparation set out in Section 7 4 
of the Act including the duty to consider alternatives as set out under Section 
32 of the Act" (officer to consultants, 25/10/95). 

On completion of work by consultants, the Resource Management and Regulatory 

Committee considered a report (dated 28/11/95) by a senior planner, the Proposed Plan 

Change No. 11 and the associated Section 32 report. That Committee recommended "that 

the Proposed Plan Change No. 11 to the [TOP] seeking removal of the protection 

provisions for [the] Avenue be adopted for Public Notification" (11/12/95). This Plan Change 

142 Considering this, an officer had sought clarification from legal advisors as to whether "this course 
of action, i.e. a change to the [TOP] will indeed benefit Council in terms of timing" (advice requested 
6/09/95). The advice, discussed in the memo (12/09/95) led this officer to believe there was no benefit 
to be gained by pursuing a plan change as the process for the PDP was in train, and as this officer had 
concerns about the additional work for both staff and submittors in pursuing both strategies. This officer 
wrote, ''Technically there is no advantage in terms of timing, by Council hearing submissions to the Plan 
Change and those to the [PDP] at the same time." Furthermore it is noted that "This approach, 
seemingly the quickest scenario, however is contrary to public goodwill as [submittors to the PDP] have 
indicated a willingness to argue the issue under the [PDP]. Given that Council has indicated its 
acceptance of having to consider the issue under the [PDP] the question begging is why simultaneously 
process a plan change to the [TOP] when there is no benefit in terms of time. I believe the Council 
needs to be informed of the pros and cons of the various statutory scenarios as regard timing, 
preferably with a recommendation from staff that we argue the issue under the [PDP]. These options 
are essentially set out on p2 of [legaQ opinion dated 12/09/95. If the Council agree to do this, then we 
can proceed to prepare a strong evidential case when submissions to the new Plan are heard. This in 
itself will require much work and this should start soon" (12/09/95, PNCC File 2690-11). It is not 
apparent what consideration was made of this opinion as no further comment on it appears in Council 
records. 
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was notified (on 13/12/95). The decision of the Resource Management and Regulatory 

Committee was confirmed by Council as a late item to the Council meeting (on 18/12/95). 

Mr Bomholdt, a Wellington barrister, was appointed as commissioner. He was delegated 

Council's functions under s34 of the RMA (as per Council's resolution dated 27/05/96), to 

hear the following matters: "Proposed Plan Change No. 11 to the [TOP] to allow the 

removal of trees on [the] Avenue road reserve. Submissions on that part of the [PDP] 

relating to the protection or non-protection of trees along [the] Avenue Road Reserve." 

8.6.2 Participants describe why the Transitional District Plan change process was 
used and its purpose. 

Participants were asked "Can you describe how Council came to the decision to proceed 

with this process?" Most participants suggested it aimed to achieve implementation in a 

faster time-frame than may have been possible otherwise. However, some participants 

disagreed that was necessary, as they believed the relevant parts of the PDP could be 

heard early and could be allowed to come into effect before the rest of the Plan was 

operational. Others thought "contradictory plans" would be complicated or inappropriate. 

Councillor "The [TOP] will continue to have force and effect until such time as we 
release the decisions on the [PDP on 30/04/97), but matters which are subject to 
appeal will remain open and we will have three district plans essentially, until they are 
heard by the Environmental Court. The plan change was proposed to take care of the 
issue at an earlier date than it would have been possible if it had just been left until 
the [PDP] extinguished .. . all appeals to do with it heard. Now that could easily be 
1989. The advice we had was that we should consider both. That was my view too." 

Public "My view of that particular process was that by this stage the Council were in 
a very serious position legally, in the sense of where they had got themselves with 
the [PDP] in relation to the [TOP]. We had quite significant legal advice to say that 
they had got themselves into some difficult water." 

Public "In November [named Councillor] said, 'we are wimps, we have got to go 
ahead and remove protection and get on with it', and so they decided to move 
forward with the dreaded plan change. It is all quite complex legally which is a 
problem with the RMA. They could have gone to the Environmental Court and asked 
for that particular part of the [PDP] to be fast tracked, but they didn't consider that an 
option - partly because they wanted to remove [the rule] altogether. .. Instead of just 
letting the process of removing protection for the trees in the [PDP] they put forward 
plan change 11 which was designed to fast-track, which they deny furiously. [Named 
another Councillor] is very scathing about anybody who suggested that, but that is 
exactly why it was done, which is what their own documents say. The formal planning 
document said, 'we want this so that we can get it through in a faster timeframe' and 
if that is not fast tracking then what is." 

Public "They introduced this idea of changing the [TOP], as a quicker way of getting 
it through." 

Participants indicated that appointing an independent commissioner to hear submissions 
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and make a determination was necessary to be fair to all parties, as was the decision to 

hold a combined hearing for the Proposed Plan Change and the PDP. 

Officer "The advice was given to Council that they should appoint independent 
commissioners and a report was put up ... that appointments be made. I think the 
basis of the suggestion was that this is a matter in which the Council has got a 
substantial stake, therefore it would be prudent to engage an independent 
commissioner. That certainly is the underlying rationale which applied to both the 
resource consent application and the hearings last year." 

Public "We argued that they had to have an independent commissioner because they 
were going to be totally biased, this being the third attempt by Council to get rid of 
the trees, if they were going to hear it themselves. There was no way they could hear 
it and be independent having twice heard it. So everyone asked for one and Council 
said, 'well yes, we are going to get one', and then they got one ... They got advice 
from the [PCE] that they should hold the hearings together so as not to disadvantage 
people, but also obviously it was cheaper to hold the two hearings together." 

8.6.3 Decision of the Hearing Commissioner. 

The combined hearing ran from June 11-14, with further evidence and rebuttal on July 16, 

1996. The decision was received by Council in September 1996 and was posted to 

submittors on September 12th. Commissioner Bornholdt recorded, "I have kept in mind that 

the hearing basically relates only to the protection or otherwise of [the] Avenue trees" 

(1996, p6). A number of contentious legal matters were considered, one of which related 

to the "validity" of the proposed plan change. He held "that the proposed plan change 11 

is a valid change to the TOP pursuant to Sections 73 and 7 4 of the Act." The other key 

arguments related to whether or not the Avenue was in fact designated (i.e. its status), 

whether such a designation (if it existed) applied to the existing 2 lanes or from kerb to 

kerb (i.e. including where the trees stood), and, the relevance of the designated status of 

the road to a hearing on protection or non-protection of the trees. Bomholdt noted the 

question of status "is very much an issue because I consider it to be basic to both an 

understanding of the issues arising from the matters before me and to enable me to reach 

a decision upon them."143 The Commissioner noted key evidence presented by Council's 

witnesses. The summary record shows that witnesses were asked clarification questions 

by the Commissioner and more information was requested of some witnesses. The 

evidence of submittors was then reviewed along with his views on this evidence. Then 

rebuttal evidence was reviewed, also with his views on it. A number of related issues are 

143 Bornholdt (1996, Ml) held that "[the] Avenue continues to be designated as a road, with the 
Council as the controlling authority responsible for the designation." Furthermore, "The Tree protection 
rule in the TOP has no application to the designation - so long as the road remains designated" and that 
"The 'protection' provisions in the TOP were not and could not have been conditions on the 
designation." 
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discussed: Section 32 of the Act; 144 the precautionary approach; 145 district and regional plan 

policy issues. 146 The Commissioner then presented an "evaluation", in which he presented 

his observations about the hearing and his reckoning of the important considerations 

informing the process of coming to a determination. 147 

"In its simplistics, the argument before me revolves around the use and 
development of {the] A venue resources and the protection of [the] A venue 
trees, both as physical and natural resources .. . Adopting this approach leads 
me to a balancing process, where such a process of evaluation involves 
importing weight to be given each consideration involved with that process" 
(Bornholdt, 1996, ME, bold added). 

Applicable provisions of the RMA were then given along with his views on how the RMA 

ought to be applied in this case. Bomholdt stated these sections "require further 

examination in the light of the totality of the evidence as given, and the submissions made 

to me as I have outlined them during the course of this decision. In this area of my decision 

I am mindful of [counsel's for Council] opening submissions ... and ... the [named submittor's] 

acknowledged conflict between the use and development of [the] Avenue as a physical 

resource and the protection of [the] Avenue trees." Further-to-that he noted, 

"When examining the particular management strategy proposed to be 
adopted, its benertts should be balanced out against any adverse effects - the 
balancing exercise being a relevant consideration ... I am led to the conclusion 

144 Bornholdt agreed with comments by a witness for Council, "that the Section 32 process is an 
ongoing one and does not cease upon notification of a Proposed Plan or Plan Change. The policy 
development and evaluation process must take into account the matters raised by submissions after 
notifications, as well as any new information and technology which may arise as the result of further 
work and investigations" (Schofield, R., in Bornholdt, 1996, p46)), when he noted that another planning 
consultant (as witness for Save the Avenue) "did acknowledge in response to a question I put to her 
that this hearing in itself was a continuation of the Section 32 process" (Bornholdt, 1996, p62). 

145 Bornholdt (1996, p88) "placed no weight on [this approach] in reaching my decision" for several 
reasons, the key one being that s104 & s105 of the RMA, (and by inference the precautionary 
approach) "are not relevant to a Plan Change or a proposed Plan." 

146 Bornholdt (1996, p89) heard ''that the matters before me conflict with various provisions of the 
[TOP, PDP, Regional Council Instruments and the Transit NZ Act 1989)." He considered that case and 
that of Council and wrote "I prefer the Council's evidence ... I have therefore placed greater weight on 
their evidence in all the areas that I have just referred to: I do not accept that the evidence reveals any 
conflicts of consequence that have influenced me in my decision" (ibid, ME). 

147 Commissioner Bornholdt's approach was based "on planning for people and in so doing, not only 
should I take account of the expert evidence as produced to me through and by the various expert 
witnesses, but also that evidence as given to me by the non-experts, in this case the 
residents/submittors. In that approach I am conscious of the fact that my determination should be 
objectively based as far as I am humanly able so to do. I have therefore given careful consideration to 
the evidence and submissions as presented to me by all of those persons who were either 'for or 
against' the Council's proposals" (1996, p93). 
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that the transportation imperative of Fitzherbert Avenue ... is so important that 
it must take priority, notwithstanding (but not ignoring) some short to medium 
tenn adverse landscape effects. Having said that, I record that the Council 
has acknowledged... that the most effective available mitigation measures 
must be undertaken in response to those effects ... I cannot direct the Council 
in that area, but my comments carry with them a very strong recommendation 
to Council that it should continue to follow its [replanting] programme ... As a 
result, it is my decision which follows, that the Council should be permitted to 
proceed with its proposed plan Change 11 to its TOP and that its PDP should 
remain unchanged in the areas, the subject matter of this hearing." 
(Bornholdt, 1996, p101, ME bold added). 

The Commissioner thus determined that the rules relating to the Avenue trees in the TOP 

be deleted, and omitted from the PDP. This hearing's purpose and therefore the terms of 

its 'resolution' were evidently confined to a determination on whether or not a particular 

rule, as it had existed, ought to be retained as a regulatory mechanism. Given the nature 

of the determination it is apparent that its purpose was not to formulate (new) policies in 

response to the comments of public participants, or to develop a more agreeable 

management response to address the traffic problems in the Avenue. The purpose and 

determination was not therefore, to address the other interests and values, or the wider 

(strategic) issues brought to the forum by public participants. 

8.6.4 Reactions to the Commissioner's decision and ensuing procedures. 

The Commissioner's decision was posted to all parties, along with a covering letter from 

the City Secretariat and "Information as to Rights of Appeal". In the covering letter (dated 

12/09/96) and attached information, it was indicated that any appeal (officially known as 'a 

reference') had to be lodged with the Environmental Court and Council, "within 15 working 

days of receipt of the decision by you or the person who filed the submission on your 

behalf'. No actual date was given, at which this appeals period was to close. 

i Opponents describe why they did not pursue an appeal. 

Public opponents suggested they did not appeal the Commissioner's decision primarily due 

to the anticipated costs involved in doing so, as views expressed in the decision had made 

it clear they would need legal counsel and also expert witnesses. Furthermore, they 

indicated Council had made it clear its opponents were under threat of liability for 'costs'. 

Some felt the nature of the case presented by Council along with that of Bomholdt's 

decision made it very difficult to bring an opposing case. Others suggested the conflict had 

gone on long enough and felt it was time to "let go" the dispute as they felt they had done 

all they could do to influence outcomes. Also, some indicated there was inference that they 

were responsible for inaction in alleviating traffic problems and it was time for Council to 
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take "political responsibility" for environmental outcomes. 

Public "An appeal wasn't possible because of costs and time needed to commit to it. 
Also because we considered it was time for Council to take responsibility for their 
actions because if we went on to appeal - they just kept saying 'these protesters are 
to blame for all these jams in the road'. So we decided it was time for them to go 
ahead and do what they said they were going to do. It isn't going to work, but they, 
Council, have got to take the political responsibility ... So we thought, not just about 
the money and the personal impact on our own lives, but they had to take the wrap. 
They have to take responsibility for this thing , so go ahead and people won't like it." 

Public "It was pointless to appeal. The evidence presented by [Council's witness] to 
that hearing regarding the relevance or irrelevance of the second bridge was very 
carefully structured. It was unchallengeable, we couldn't appeal it." 

Public "I got a letter from Council's lawyers saying, more or less, don't you dare go 
ahead with trying to obstruct because don't forget we can sue you for everything 
your've got. We were warned off, it was obvious, 'any delays in this project are going 
to cost you'." 

Some opponents indicated, however, that they did intend to appeal the decision and were 

attempting to do so. They describe that lodging an appeal "requires immediacy and that 

was the whole problem. If you have only fifteen days to come up with an appeal strategy 

and funds." However, there was some confusion surrounding the 'notice of decisions' and 

the period for lodging an appeal. Save the Avenue had written to Council (on 7/10/96) 

indicating that the public notice had not been served in accordance with the First Schedule 

(as amended 2/09/96) of the RMA. As such, a series of applications were made to the 

Environmental Court in relation to clarifying this confusion.148 A group of submitters wrote 

148 While the decision document and covering letter, were posted to parties on 12/09/96 it was not 
advertised by way of a public notice in the newspaper, at the same time, as required by an amendment 
to the RMA which came into force 2/09/96. An officer explained "whenever an Act is passed, there is 
always a delay of several weeks to allow printing and circulation. It was not received by Council until 
about 23/09/96." Counsel for Save the Avenue wrote to the Council \1110/96) indicating there has been 
no public notification of the Commissioners decision in a daily newspaper, and suggesting Council allow 
the appeals period to commence from the date of 'public notice'. 

The two individual participants (amongst those interviewed) who indicated they certainly intended to 
lodge an appeal and were organising it, thought the appeal period ran from the time the decision was 
publicly notified in a daily newspaper, as they believed Council could not guarantee that all submittors 
had received the decision through the post. 

Council's response to the letter from counsel for Save the Avenue was to file, with the Environmental 
Court, an "Application for an enforcement order" (10/10/96) seeking dispensation from requirements in 
the Resource Management Amendment Act 1996, to publicly notify at the same time as it serves copy 
of the decision to submittors. Further-to-that, as the decision had already been posted to submittors, 
Council also filed an "Application for Directions as to service of the Enforcement Order", seeking 
dispensation from having to repeat the posting of decisions to all submittors at the time public notice 
was made in the paper. In making these applications it is noted that "It would be greatly appreciated 
if these applications could be dealt with as a matter of urgency. The circumstances giving rise to the 
application arose from inadvertence and it is submitted that although no person is identified as being 
adversely affected by the failure for which dispensation is sought, it is nevertheless important to the 
applicant Council that the matter be resolved promptly so as to avoid any potential confusion or 
unnecessary delay, and so as to enable the effective and expeditious continuance of the Council's 
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to the Mayor (on 10/10/96) stating "I understand that the City has so far refrained from 

formally advertising the result of Mr Bomholdt's hearing and thus have given the objectors 

additional time in which to consider their position and decide whether to appeal his 

decision." They also requested "Council's agreement for financial support to enable the 

objectors to mount a properly presented appeal". The Finance Committee considered an 

officer's report regarding this request and adopted his recommendation to decline this 

application for financial assistance for funding an appeal (16/10/96). 

Given there was confusion, never-the-less, potential appellants did not lodge an appeal 

within 15 working days of the 'expected' receipt of the decisions by submittors (15 working 

days from the day after the decision was posted by Council) . It is apparent in letters to the 

Environmental Court (dated 14/11/96) that potential appellants, who had been relying on 

the appeal period running from the time the decision was publicly notified in the paper, 

were not aware (until 11/11/96, well after Council's expected period had expired, on 

4/10/96), that Council had applied for dispensation regarding the procedure for publicly 

notifying decisions. The Environmental Court granted the enforcement order sought by 

Council and dispensation (on 25/11/96) from serving copies of the Commissioner's decision 

at the same time as it publicly notifies the fact that the Commissioner made the decisions. 

At that time no appeal had been filed . Public notice of Bomholdt's decision appeared in the 

paper (28/11/96). 149 That these proceedings did take place supports the view expressed 

processes in respect of its proposed plan" (counsel for Council, 10/10/96, Ml). That no person is 
identified as adversely affected appears to have been incorrect, as potential appellants did anticipate 
the period in which to lodge an appeal would run from the time of 'public notice' , rather than 15 working 
days after the date of the covering letter received with the decision. 

The submittors who were preparing an appeal supported Council's requests for dispensation, as they 
also believed repeating the postal exercise was wasteful. However, they held that the appeal period 
should run from the time public notice appeared in the paper. However, when Environmental Judge 
Treadwell made his decision, he noted "I record however that there is some suggestion in a letter on 
file that the time for appeal may run from the time public notification is made in accordance with rule 
10(3). I have not been asked to determine that issue [by the applicant, PNCC) and expressly refrain 
from doing so" (25/11/96). The potential appellants were astounded by this decision as they said they 
had also applied, to the Environmental Court for an enforcement order, independently of Council's 
applications, for precisely that purpose, to allow the period of appeal to run from the date of 'public 
notice', as that notice and attendant 'publicity' would enable them to engender funds and other support 
in taking an appeal. 

149 As that notice did not make mention of 'rights of appeal', an opponent took this matter to the 
Environmental Court, (on 5/12/96) by making an "Application for a Declaration under S311 of the RMA 
1991 ". This sought confirmation that the public notice did need to include notification of appeal rights, 
and; that the notice served was not consistent with the First Schedule of the RMA, "nor with the 
intention of the Act", and; that the PNCC reinsert the public notice including a statement about appeal 
rights within 15 days of the date of that public notice. This opponent also lodged an "Application for an 
Enforcement Order Under S316 of the RMA 1991" which sought a direction for compliance from the 
Environmental Court in respect of the observance of the requirements of the First schedule. For a 
number of reasons Environmental Judge Treadwell did not find in favour of these applications and thus 
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by participants that potential appellants did believe they had more time to lodge an appeal 

than they did, in the event, have. However, the fact that no appeal was lodged, meant that 

potential appellants had run their course in the legal and formal process. 

ii Council's response to the Commissioner's decision. 

The Roading Manager, prepared a report "Fitzherbert Avenue Proposed Four Laning" 

(dated 31/10/96) which outlined "the proposals and issues with regards to picking up the 

Fitzherbert Avenue Development Strategy from the time when the programme was halted 

in 1993 when Council failed to gain a resource consent." The report150 presents the view 

that Council's right to remove trees was now unimpeded and that, as such, Council should 

return to its original LTDP for the Avenue. 

"In 1993 the twelve year development plan for [the] Avenue upgrading and 
tree replacement programme was brought to a halt when Council was 
challenged as to their rights to cut down the existing mature trees given the 
Ordinance in the [TOP]... With the plan change and [PDP] decision from the 
Commissioner ... the strategy commenced in 1988, should now be restarted. 
The strategy proposed in 1987 still holds true today and should be continued 
unchanged except to accommodate specific resolutions as required, by the 
outcomes from the [CRTWP] and Commissioner Bornholdt's decision ... 151 The 
report recommended: "That approval be given to funding the $248,200 for this 
project in advance of the six month review to enable the timetable to be met; 
That the proposed schedule of works for the 1996197 year as detailed in this 
report be approved; That Council note the future issues relating to the 
removal of additional mature trees." (Roading Manager, "Fitzherbert Avenue 
Proposed four-laning" 31//10/96, ME) 

confirmed that the right to appeal had expired, in line with Council's thinking, 16 working days after the 
decision was posted to submittors (the 4/10/96, Council's legal policy analyst). 

The complexity of the events surrounding the entire rationale given for this decision preclude its 
discussion here. The applicant's indicated problems relating to making these applications to the 
Environmental Court and issues were raised in relation to 'who said and did what' in making requests 
of the Court, and the order of events surrounding features of the applications. For example, they cited 
comments in Judge Treadwell's decision, which demonstrated he thought that they had asked for a 
quick decision based on 'papers' alone, when they had not, Council had. The Judge had admonished 
the applicant and indicated he would have preferred to have taken more time to really 'consider' the 
issue, and to have had opportunity to question the various parties, prior to making his decision. The 
applicants felt that 'misunderstandings' surrounding events had 'gone against them'. 

150 The report noted that work could not yet commence as "It was our expectation that advice of the 
dispensation would have been received during October but this has not been the case." 

151 Further to that the report noted "In keeping with the outcomes of the [CRTWP], the completion 
of the works detailed from this financial year will have met the short to medium tenn actions required 
by these outcomes. Following the completion of the above [given, but omitted here] works, decisions 
will need to be made as to what happens with the balance of [the] Avenue and when it will happen. 
These works include: ... Removal of the remaining mature trees between Ferguson St and Park Rd. 
Once again, in keeping with the CRTWP outcomes, these works can be kept under review and dealt 
with on an individual basis as the need arises." "Fitzherbert Avenue Proposed Four Laning" 31/10/96, 
ME, Ml). 
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This report indicated a desire to return to the L TOP programme, but also that this strategy 

could be adjusted to accommodate CRTWP and Bornholdt recommendations, particularly 

by allowing the implementation timeframe to be open to review as required. The Operations 

and Review Committee considered this report as a late item (on 11/11/96) and 

recommended the funding be given as advised. It also decided: "to approve the proposed 

schedule of works as detailed in the report; that should any tree when being pruned 

indicate a need to be removed, be removed; that the City Manager deem any trees to be 

removed to allow new trees growth, and; that the works begin only when the dispensation 

has been received." It also "noted: the future issues relating to the removal of additional 

mature trees and the additional costs of pruning as compared to removal". 

The dispensation was granted by the Environmental Court on 25/11/96. A media release 

stated "No legal impediment now stands in the way of [PNCC] proceeding to four-lane 

Fitzherbert A venue. Advice has been received today from [Court] that it has granted the 

dispensation sought by the Council as a result of its failure to publicly notify the decisions 

recently made by [Commissioner Bornholdt]. .. With the dispensation from the Court, it is 

now up to the Council alone to finalise the formalities and then get on with the work" (City 

Managers Office, 26/11/96, ME). At the Council meeting that night a [public] deputation was 

made in respect of the trees issue. Following that meeting, a report "Approval of Proposed 

Plan Change 11 to the [TOP]" by Council's legal policy analyst (dated 26/11/96) was 

presented to a special Council meeting (on 5/12/96).152 At this meeting, Councillors 

concerns included: 

"that the proposed change was against a sizeable public opposition ... that it 
would not resolve the safety issues ... the decision would be an anomaly with 
the Council's attitude to protect the environment and would continue to be an 
issue of Council confrontation. On the other hand, the majority opinion was 
that correct processes have been followed through in trying to accommodate 
opposition to four laning of the A venue and the removal of trees ... [the] public 
have had adequate opportunity to have their views heard' (Minutes 5/12/96, 
ME, bold added). 

While no legal impediment remained to Council implementing its strategy, (as the legal 

issues had been 'resolved' and as statutory procedures had been followed), Council 

foresaw that a public dispute was still very likely. It is therefore evident that all the 

participants recognised that the conflict had not been settled' to the satisfaction of all the 

parties. However, the state of (legal) impasse had been broken and Council was able to 

152 It noted that two applications had been lodged with the Environmental Court that afternoon. The 
nature of those was outlined and legal advice which had been sought indicated they "provided no bar 
to the Council proceeding with the Plan Change" (Minutes 5/12/96). In the event this proved correct as 
Judge Treadwell did not find in favour of those applicants (as noted previously). 
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proceed with its plans. Council resolved: 1) to approve Plan Change 11 , 2) that Plan 

Change 11 become operative on December 16, 1996· and. 4) that the Council publicly 

notify (on 7/12/1 996) the date on which Plan Change 11 will become operative. With the 

Plan Change operative, Council let the contract to fell the trees from the bridge to Te Awe 

Awe St, as 1t had re-confirmed (on 28/08/95) it intended to do. The date for tree felling , 

7/01 /1997. marked another change in the dispute. 

8.7 PUBLIC PROTEST AND 'DIRECT' ACTION. 

Plate 4 Public Protest activity prior to felling of mature trees in Fitzherbert Avenue. 

Following the decisions of Council to adopt the plan change and proceed with the works 

in the Avenue, supporters of the works were pleased the dispute was 'resolved' as they 

anticipated that traffic conditions would improve once the works were completed and 

believed adverse effects of the mature trees removal would be mitigated in the medium 

term . Many opponents in the EDR processes, while unhappy with the anticipated 

environmental outcomes, felt they had done all they could do and did not participate in the 

conflict any further. However there continued to be public opposition to the L TOP. A new 

group was formed, "Avenue Action", which organised public protests and a 'tree sit in' . With 

the works due to begin there was major protest in the Avenue, with attendant national 

media coverage and the works were postponed. On the next occasion trees were to be 
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Plate 5 Public protesters gathered in the Avenue as the first of the trees were felled. 0610111997 

Plate 6 Avenue Action set up office in a tree during 1997. 



felled, 'tree sitting protesters' were arrested and the felling works took place.153 Members 

of Save the Avenue who observed these demonstrations and confrontations indicated they 

were surprised at the 'numbers of new faces' . 154 This new group, and arguably a more 

'confrontational' form of public participation, involved a different set of individuals to those 

who had participated in the formal legal channels . Those participants who only began to 

become directly involved after the Bornholdt decision was released, indicated they did not 

do so earlier as they knew others were involved and had believed they would be 'effective' . 

They became 'active' with the realisation that others may have failed to achieve particular 

objectives or to prevent certain outcomes. One of these late starting 'participants' attempted 

to mount an appeal against Commissioner Bornholdt's decision and made applications to 

the Environmental Court. While this person had made a brief written submission to the 

proposed Plan change she did not attend the hearing and was not a member of Save the 

Avenue. Similarly, the spokesperson for "Avenue Action", who resided in a tree in the 

Avenue for six months as a protest, was previously unknown to Save the Avenue and had 

not participated in any of earlier or 'formal' processes. Councillors also noted a change in 

the dispute, as they began to receive "abusive" phone calls from opponents and they 

reported damage to personal property. While such activities indicated that the conflict was 

not settled, the actions of opponents were ineffectual as the legal processes had been 

completed and thus (legal) issues were 'resolved' in a formal sense. With the legal support 

of Council's proposal, the police were asked to intercede to remove those obstructing the 

Council in the course of its work. Following the 'direct' conflict between opponents and the 

police (interceding for Council staff) , the Mayor expressed sadness at the events of that 

day. It was reported that Council would undertake 'reconciliation' with the community. Tree 

replanting was undertaken and another information brochure was delivered to households 

early in 1997 "Fitzherbert Avenue: Planning for the next century". This informed the public 

of Council's programme for the Avenue. It stated, "Once work on the Te Awe Awe St -

Fitzherbert bridge section of the Avenue is complete then work will begin, if and when 

necessary, on the sections of the roadway that are still 2-laned. The earliest date that the 

whole of [the] Avenue could be 4-laned is December, 1998. Traffic volume, safety and 

availability of funding are the issues that will influence the timing of this stage of the project. 

Your Council is committed to the concept of [the] Avenue as a tree lined, aesthetically 

appealing street." All the mature trees were felled by August 1997 and the length of the 

Avenue had been 4 laned by October, 4-laning of the bridge is to be completed during 1998. 

153 The Mayor, City Manager and spokespeople for Save the Avenue attempted to develop an 
accord as to how to proceed with tree felling while allowing public opposition to be expressed. However, 
the events of the day were beyond the control of those people, as others did not abide by that accord. 

154 This was confirmed by their secretary who had occasion to view the membership of 'Avenue 
Action' and recalled that she had recognised very few of the names on its mailing list. 
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PART D of the RESEARCH INTERVIEW 

This part155 of the interview prompted participants to explain why they participated in particular 

forums, and to describe their experiences and observations within each of the forums. They 

were asked to describe any benefits/strengths, and problems/limitations of each of the EDR 

processes. Within the analysis this information examined, 'perspectives on what the treatment 

of conflict did achieve in this instance and why'. Two distinctions were made for the analysis 

of comments, the first between formal and informal EDR processes, and the second between 

observations shared by all participants, and those which show perspectives based on the role 

of the participants. 

Distinction between formal and informal EDR processes within the analysis - Participants 

described that there were many similarities between the consultation/EDR processes used to 

determine the resource consent, the PDP and proposed plan change. The reason for the 

similarity is that, for most participants, the procedures involved and the 'hearing forum' were 

essentially 'the same'. The source of these similarities is attributed to these processes being 

'formal' EDR processes, 'required' by statute. The benefits/strengths and problems/limitations 

of the two EDR hearing processes are discussed together in this analysis, under the banner of 

'formal processes' for the purpose of comparison with the 'informal' (ADR) process that was also 

utilized in an attempt to resolve this dispute. 

Distinction based on the role of participants: perspective independent and perspective 

dependent participant observations - Some observations were similar regardless of the 

groupings represented by participants in the research. However, in other instances there were 

marked differences between observations of the groups. These perspectives were attributable 

to the participants' roles within the process. For example, while public participants did not 

mention the formality of hearings as a strength of that process, a number of Council participants 

indicated it was. Similarly, an inability to question Council witnesses was a problem for public 

participants, but was not mentioned as a problem by Council participants. In some instances, 

155 Note: the findings of the research interview are not presented in this thesis, in the order they 
occurred in the interview. Participants were prompted 0n Section C of the interview) for 'perspectives 
on what public participation ought to achieve' and their general ideas of the purpose of EDR processes, 
prior to discussing their personal experiences and observations of the processes they were involved in, 
(ascertained in Section D 'What the treatment of conflict did achieve in this instance') . It was thought 
necessary to prompt participants to make generalised observations prior to being specific about their 
experiences, rather than visa versa, to avoid the possibility of modifying their observations through the 
interview process. During the analysis it became apparent that participants' views were confirming the 
observations presented in Section Two of this thesis, in regards to the principles informing, and 
purposes and objectives of public participation and EDR processes identified through the 1980's reform 
process. Therefore the findings of Part C are not reported separately here, but are considered within 
Section V, Synthesis of Findings and Conclusions. 
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features were considered a benefit from one perspective but were seen as a problem from 

another. For example, the order of presentation of evidence in a hearing and the right of 

rebuttal to the proponent and its witnesses was considered a benefit to proponents and a 

problem to opponents. 

Public participants willingly pointed out pros and cons as they experienced them. Several of the 

Council participants were reluctant to discuss these from a personal viewpoint and preferred 

to generalize about how others might have experienced the process and sought to provide 

reasons for the experiences of 'others' . For example, Council participants described the 

'unrealistic expectations' of public participants in EDR processes, as an example of a problem 

from Council's perspective or as an explanation for some of the problems the public may have 

encountered. Several participants indicated there were either "no benefits" or "no problems" in 

a particular EDR forum. In the case of Council employees an issue that was identified for this 

research , was that it was not always clear whether these comments represented actual 

experience or were suggestive of another issue, that being the willingness of those responsible 

to critique the practical expression of EDR processes. 156 Those participants who replied "no 

benefit" or "no problem" when asked directly, never-the-less provided comments and examples 

that indicated their perspective on benefits and problems. These observations also serve to 

demonstrate that participants responded to the research questions in different ways. The public 

tended to use it as an opportunity to air opinions on different processes and forums, while 

officers and Councillors tended to use it as an opportunity to explain why the EDR processes 

exhibited specific characteristics . However, a number of officers, Councillors and consultants 

described benefits/strengths and problems/limitations of each of the processes. Analysis of 

these comments along with those of public participants has enabled a comparative analysis of 

the perspectives of different groups. Within this summary of findings , analytical observations are 

presented along with examples of their derivation, the comments of participants. As participants 

frequently provided examples of experience and intertwined explanations for these within that 

example, that format is maintained in this presentation . This reflects the research approach 

outlined in Chapter 1. 157 

156 This inference is drawn as a number of Council 'employees' (consultants, legal counsel, 
commissioner) did not consent to participate in this research. One said he considered doing so 
"unethical" and implied it could involve a "conflict of interest". In essence 'potential' participants who 
declined consent to participate in this research , indicated "no comment". Unwillingness by some Council 
employees to critique EDR processes in practice, may be due to a belief that it is unethical to do so, 
or it may be that their role meant they were partly 'responsible' for creating the characteristics of the 
process and were unwilling to critique their own creation . 

157 The qualitative research approach emphasises that "the way respondents constructed and 
reported their views of the phenomena under investigation are crucial to the research process" (Bryman, 
1988) and "it is the participants' perspective on and interpretations of the situation which are of value 
in understanding behaviour" (Cassell & Symon, 1994). The participants comments provided within this 
thesis are representative 'examples' to demonstrate the derivative quality of findings and also to 
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Plate 7 The Avenue at the end of 1997, has been 4 laned 
throughout. The bridge widening has yet to be completed. 



PART IV 

THE CHARACTERISTICS 

OF EDR PROCESSES 

IN PRACTICE 



CHAPTER 9 BENEFITS AND STRENGTHS 

OF FORMAL EDR PROCESSES 

9.1 RESOLUTION of ISSUES IS VERY FOCUSED WITHIN THE FORMAL HEARING. 

As participants described the formal processes for EDR it became apparent that the 

mechanisms for 'resolving' issues were specific to the hearing forum. This contributed to 

a number of benefits and strengths, as well as several problems and limitations of the 

formal processes. How formal mechanisms for EDR came to be contained within (or 

confined to) the hearing forum is discussed here first, as it is important to indicate how that 

came to be the case. The issues arising during the period 'from public notification to the 

hearing' are therefore, also discussed here as these issues describe how the dispute 

context had evolved up to the point of each of the hearings. These observations provide 

some explanation for a number of the strengths within the hearings, and also for some of 

the problems and limitations discussed in Chapter 10. 

9.2 THE PERIOD 'FROM PUBLIC NOTIFICATION TO THE HEARING' 

Participants were found to have reduced the formal 'EDR process' down to the actual 

'hearing' of issues and consequent determinations. Written submissions, undertaking 

delegations to Council, talking to or lobbying Council officers and Councillors, were 

considered important only as a means of identifying the 'interested parties', their concerns 

and gauging the strength of feeling in the community. They were seen as exercises in 

'scoping the effects', an early step towards EDR. None of the public participants thought 

making a written submission was effective participation. They believed that required an 

appearance in person at the hearing, to speak to their written submission. This impression 

was affirmed by an officer who provided a reason why they are difficult to work with from 

Council's perspective. The reason is, that written submissions are often incomplete in terms 

of what officers and decision makers require. The hearing enables completion of the 

missing details and a more comprehensive, comparative evaluation of issues. 

Public "Say you make a brilliant written submission, the very strong impression I get 
is that unless you actually go to the hearing yourself and also make a strong verbal 

maintain the case study research approach which emphasises the relevance of context to the 
observations. Also, Council records were referenced to ascertain any 'factual matters', relevant to the 
observations made by participants 
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presentation you may as well not have bothered. It will just get lost.. . Everyone who 
wants to, gets a chance to be heard, if they have put in a submission ... you have to 
attend the hearing to be heard, although theoretically that is not the case, if you have 
put in a written submission they think, 'well, we hadn't thought of that, does that 
mean, we better look at that'. 

Officer "That [written submissions] was in itself interesting because people raised 
what they didn't like about things but they didn't raise any relief sort. So in terms of 
the planning process, I think there is still people coming to grips with how you do 
things under the RMA. Having said that there were also people who very much knew 
how the process worked and presented good submissions." 

The City Manager affirmed that, when Council was proponent, written submissions were 

not read with a view to undertake any immediate responses towards EDR. Willis (1995, 

Ml) indicated that Council had not paid sufficient attention to community signals prior to 

the resource consent hearing, and stated, "We failed to take proper heed of strong public 

concern on the issue, and tended to be dismissive of sincerely held objections. As a 

result, we missed a number of opportunities to work alongside objectors, preferring 

instead to be adversarial and confrontational in our approach. In addition, we tended to 

tar all objections with the same brush as being just 'pro-trees', when in fact a much wider 

set of issues were being raised. We lacked both recognition of this, as well as a strategy 

to deal with it." The question remains as to whether Council would have responded the 

same way, to informal and written submissions and the wide issues raised within those, 

had the proponent been a private company and not from within its own organisation . 

A pre-hearing meeting occurred prior to the first hearing. Its purpose was to exchange 

information. 158 Submittors requested a pre-hearing meeting prior to the second hearing 

(letters dated 04/96, 05/96, PNCC Records file 2690). Officers discussed concerns over 

a pre-hearing meeting and wrote to their solicitor (1/05/96) recording that the appointed 

Commissioner suggested it would be appropriate for [legal] counsel to respond to such 

requests or to advise officers on how they should respond. It was decided no pre-hearing 

meeting would be undertaken. 159 The reasons were: "Council left the question of a pre

hearing meeting to the Commissioner;... There is no provision nor requirement in the 

RMA for a pre-hearing meeting in relation to submissions on the [PDP] or plan change ... 

The Council in any event does not consider that there is any need for [one] in these 

158 The Commissioner noted the pre-hearing meeting was "useful in identifying those areas where 
opponents to the application sought further information from the Council. It also enabled me to alert all 
parties to a central legal issue, namely whether the activity for which consent was sought was a 
controlled, discretionary, or non-complying activity" (Tizard, 24/02/94, p2). 

159 Following failure to get resource consent in the first hearing, Council did conduct an ADR process 
in the form of a working party consensual approach Ots characteristics are discussed in Chapters 11 
and 12). This ADR process was integrated into Council's decision-making processes, but was isolated 
from subsequent 'formal' processes, and had little influence in the second formal hearing process. 
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circumstances. The Commissioner has also advised to the effect that he will not be calling 

[one]" (officer to counsel for Save the Ave, 9/05/96, 16/05/96 respectively, ME). A further 

reason for not utilizing other forums for EDR in response to written submissions was 

indicated by an officer who demonstrated that when Council is the proposer of change, 

the mindset primarily becomes that of an applicant, and its roles as regulator and/or policy 

maker (enforcing role), and as overseer of the process Uudge) become secondary 

concerns. Furthermore there was a sense that any efforts undertaken prior to a hearing, 

may be wasted efforts, as the hearing would have to occur anyway. 

Officer "Here it is not just Council consulting because it thinks it is a good idea, it is 
consulting because it is obliged to. Consultation in a loose sense, on a local 
government issue .. . the Local Government Act, in its section on public consultation, 
s716, sets up a model of public consultation which applies terms for instance in 
preparing draft annual plans and also other significant matters. But that consultation 
is somewhat different to the legalistic consultation which you have with resource 
management matters where it is fairly circumscribed with legal requirements. You 
have to fully observe rules of natural justice." 

In the second formal hearing, (a result of Council being both the proponent of change and 

receiver of written submissions and regulator), Council put effort into preparing a strong 

case in support of its proposal and against its opponents, rather than focusing on possible 

alternative means for resolving the conflicts between the proponent and objectors. In effect, 

the formal processes for EDR became not a matter of choice, but a prescribed process 

required by the RMA. Opponents, on the other hand, indicated that once conflict emerged 

in the public arena, their Council had a political obligation to 'consult' the community and 

emphasised democratic rights rattier than statutory requirements. 

That Council could not be objective in the circumstances, was given by all participants as 

the reason an independent commissioner was appointed to hear issues and make a 

determination. Council's responsibilities as regulator and policy maker, and also as 

overseer of formal EDR processes (i.e. judge of the integrity of these processes in giving 

effect to the principles and objectives of the RMA) were assumed (as it was not actually 

stated in the Commissioners' briefs) to be delegated to the appointed commissioners and 

were carried out within the hearings. The appointments of independent commissioners was 

clearly in the capacity of 'enforcer' and 'judge', as the Council as applicant considered it 

must rescind those roles during the formal EDR process. 160 

160 As Council normally has these roles vestiges were carried into the hearing as Council shows how 
its decision-making processes 0n the context of serving the public interest) led to it becoming a 
proponent of change. 
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The City Manager identified after the first hearing, as a result of problems experienced, that 

"the roles of policy maker, regulator and applicant need to be clearly understood and 

rigorously applied" (Willis, 1995). Therefore he suggested a project manager ought to 

appointed "in applications such as this, so that coordination of effort occurs, but more 

importantly to ensure that there is an appropriate level of objectivity being applied. Such 

a person needs to be both senior and experienced, but distanced from the actual project" 

(Willis, 1995, Ml). No such project manager appears to have been appointed during 

preparation for the second hearing, presumably as the situation was different, it was not 

an "application", but a proposal for the 'future' management framework. 162 Therefore, within 

Council there appears to have been no person or group responsible for overseeing 

Council's trichotomy of roles, as those directly involved in the process were active in the 

capacity of preparing a case in support of Council's decision. 163 This affirms two analytical 

observations already made, that the Commissioner is assumed to have been delegated two 

of those roles, and that the EDR process is very focused within the hearing itself and is not 

evident in the period preceding it. 

The City Secretariat was responsible for carrying out formal procedures as required. 

However an officer in this unit said it "was only indirectly involved in the process". This unit 

had a focus on the practical requirements of the RMA, (e.g. complying with 'natural justice' 

principles, recording the receipt of public submissions, and sending out information about 

the hearing). It did not undertake any analysis of submissions or suggest any other 

processes be initiated. 

Prior to the PDP and plan change hearing, consultation was undertaken in accordance with 

the First Schedule of the RMA. Consultation with public authorities included, the Minister 

for the Environment, who responded "The Ministry does not intend to make a submission 

on this matter'' (29/11/96), and the Minister of Conservation (as required by s32), whose 

response was not located in Council records. Council also consulted with the Manawatu

Wanganui Regional Council, which responded "We are neutral on this issue" (MWRC, 

24/11/95), the Ministry of Transport which responded "Transit NZ no longer has any role 

to play in administration of this section of roadway and no comment to make on this 

162 A core group of staff were established to coordinate Council's efforts in relation to the working 
party process held between the hearings, however, no such group was set up for either of the hearings. 

163 Council overcame coordination problems (discussed in Chapter 10) in preparation for the second 
hearing, through the selection of a strong team of officers. "The strength of the team ... owes a great 
deal to the dedication and involvement that you and other officers of the Council have shown to the 
project", (Counsel for Council to an officer, 22107/96). This again indicates Council's focus as a 
proponent of change or sponsor of a project. 
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proposal" (undated letter in PNCC Record file 2690), and tangata whenua (letter outlining 

proposed plan change, 28/11/96) two of whom met with officers. The record of this meeting 

(undated) shows two (of three named) kaumatua and officers met, and noted all three 

kaumatua were "not particularly concerned", with one observing "the trees were exotic and 

therefore heritage issues are of more concern to Europeans". It is possible to describe 

these consultation efforts as 'bi-lateral consultation', between the proponent and individual 

'interest groups'. As such, it did not enable these groups to acquire complete knowledge 

of the alternative interests, views, values, information as expressed by 'others' involved in 

the conflict. 

Public consultation through the earlier resource consent hearing and the working party. can 

be identified as 'tri-lateral' ('fors' and 'againsts' address a third party) and 'multi-lateral' (all 

interested parties address each other with the aid of a facilitator), respectively. Each of 

these consultation efforts were 'noted' as having occurred in the s32 report for Plan Change 

11 and the PDP. While the evident lack of 'interest' of those 'required' to be consulted (by 

the First Schedule) is reported in the s32 report, the views of the public 'interest groups' 

were not, nor were the conclusions and wide ranging recommendations developed by the 

CRTWP, presumably as those consultation efforts were not 'required'. The CRTWP's report, 

was instead introduced by a planning officer as a witness for Council (in evidence), and 

was also referred to by opponents of the proposals. The summary analysis of submissions 

was also a record of public views, as a distinctive requirement, additional to the s32 report. 

Before the hearing the s32 report was criticised by opponents. Counsel for Save the 

Avenue wrote to Council (29/04/96) indicating that the information presented within its s32 

report was not balanced as it selectively reported information presented in earlier 

consultation forums and omitted many of the conclusions of earlier forums. He suggested 

that aspects favouring Council's position were reproduced while those favouring opponents 

views were omitted from the s32 report (for example the evidence of opponents' witnesses 

on amenity/cultural/heritage values, tree health and safety measures, 'sustainability' issues, 

urban design). It was also suggested that the conclusions and recommendations of the 

CRTWP needed to be reported more fully. Opponents did not believe the s32 report was 

an accurate record of information, or assessment of environmental effects or consideration 

of alternatives, benefits and costs. 

In response to these and other assertions, it was pointed out by officers to submitters that 

as proponent, "Council has the right to call what evidence it considers relevant in keeping 

with its obligations and duties and will do so. This may or may not include what you 
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consider to be all the relevant evidence produced at the hearing of February 1994. You and 

your clients also have the rights to call all relevant evidence as you see fit. The question 

as to whether the Commissioner will direct that evidence from the 1994 hearing be 

presented is one for [himself] to determine. The Council would be likely to oppose any such 

direction and assert that it is up to any party to call any relevant evidence direct" (officer 

to counsel for Save the Avenue, 16/05/96). This affirms that this s32 report was prepared 

by an applicant, not by Council as regulatory/policy-making authority, as Council would not 

be presenting all the evidence from earlier processes, only that which it now considered 

relevant. While the Council recognised it was acting as proponent in the case, public 

participants were confused by that, as they were less able to differentiate the distinction 

between developer and 'their' Council. The correspondence between Council and members 

of the public, describe that Council was consistently having to reiterate to public 

participants that it was not working for them as individuals, but for the politically determined 

general 'public interest'. 

In relation to access to information, issues were also identified as relevant to the process 

prior to, and in preparation for the hearing. These issues are linked to others mentioned 

by opponents as problems within the hearings. Submittors requested information from 

Council (held as regulator and policy-maker, as these roles require it monitor and keep 

records) in order to prepare their oral submissions. It was indicated that information 

contained in Council records was made available to submitters at a cost of 20cents per 

photocopied page in excess of 20 pages and that staff time to retrieve it was given free for 

the first half an hour and charged at $28 per half hour thereafter (officer to submitter, 

31/05/96). No such charges were made of consultants preparing evidence on behalf of the 

proponent. These were supplied relevant material, often without prior knowledge of it or 

having to request it through the Official Information and Meetings Act, 1987. While this 

might be quite reasonable given that the proponent and regulatory authority were one and 

the same, never-the-less, it led to inequitable access to information held by local 

government, to prepare respective cases for the hearings. 

Some submitters also requested the 'details' of Council's evidence (information held as 

proponent) to be presented in the hearing in order to prepare their 'counter' case. One such 

request noted they would "appreciate [Council's evidence] circulation 5 days before the 

hearing. An acknowledgement of the inadequacy of the statutory 2 days ... is contained in 

Clause 1 O of the Bill being considered in Select Committee which proposes to amend 

[RMA], by providing Council reports should be received by submittors at least 5 days 

before" (Public letter, 21/05/96). To this Council responded "Circulation of Council Evidence 
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- It remains our intention to send out the Order Paper some 5-7 days before the hearing, 

but the Council reserves the right to send it out later if necessary. Although it may be 

proposed to change the legislation in this regard the Council is quite entitled and should 

operate under the existing law and not that law which may be proposed" (officer to 

submitter, 24/05/96). 

Issues of access to information and pre-circulation of evidence are linked to problems 

experienced by the public within the hearings. Opponents indicated that they were not 

'allowed' to bring up new issues they had not mentioned within their written submission. 

Public "It is very legalistic too, the whole thing. You are not allowed to bring new 
things up. Anything you didn't write in your submission, which is a real big problem. 
Unless you mentioned it earlier, you can't bring it up later, you are stuffed and that 
is pretty bad. So you also need to run it all past a lawyer just to get your written 
submission ready to deliver ... People wouldn't know that either. I was lucky I had put 
things very broadly in my submission so I could add things under each of my broad 
points [in the hearing]. I nearly slipped a couple of times with things I hadn't really 
thought about enough, but I did get them in, in the end. But lots of people didn't or 
wouldn't and they just get knocked out. It is a very strict forum." 

Public participants implied that submitters were expected to have accurately speculated as 

to the evidence that might be presented in a hearing, when writing their original 

submission, as they needed to have made some mention of a subject to be able to 

comment further on it in the hearing. They also indicated they and their consultants did not 

have an adequate length of time to prepare their evidence to counter the proponent's 

comprehensive evidence (a week), particularly given the time the proponent had, (over four 

months) in which to consider submissions during their preparation for the hearing. A 

problem described by all participants was the work load required to participate in formal 

processes. The comments of officers were discussed in Chapter 8 with regards concerns 

about having to undertake work for the plan change, in addition to the PDP process which 

was underway. Opponents also had adverse reactions to the call to participate again. 

Public "\l\lhat I saw of that Plan Change 11 was, it is a big burden to put on people 
- to have to keep putting in submissions. Having to go through the process all the 
time and go to hearings and meetings and all these things. Especially if you had 
already done it once. I had put in about 10 submissions and I had just had a guts full 
of it and then we had to do it again. Always to Council's deadline, always to 'yes we 
are going to listen to you', and always ignoring us. Anyway, I felt this was really 
oppressive and, as I said, they could have fast tracked that part of the PDP and had 
it operating earlier than the rest. You have to go the Court and ask them to have a 
priority hearing, but Council chose not to do that. They chose to go through this 
double procedure of changing the TOP, which is very expensive. It must have cost 
them ... This is leaving aside the hearing and all the work for their officers, all the work 
for the community, just so they could ~vance this little bit when they had a 
procedure in train, already going." 

An officer commented on the amount of work they were required to do on behalf of certain 
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submittors as a result of their frequent requests for vast amounts of information. These 

features of the process leading up to a hearing indicate that in terms of EDR, written 

submissions in themselves did little to resolve key issues. In fact, events prior to the 

hearing forum were found to have exacerbated the conflict, by circumscribing the 

relationships between the parties, as they developed perspectives as to the character and 

motives of other protagonists. All groups demonstrated they did develop perspectives about 

others as a result of comments and conduct during this early phase of the process. 

In Chapter 7, the type of reaction indicated by the comments of the public above were 

identified as 'tertiary' sources of conflict, as they did not relate to the substantive issues, 

but instead related directly to personal involvement in the processes employed ostensibly 

to 'resolve' the dispute. Consideration of the participants comments indicated that such 

sources of conflict were as critical to interpreting perspectives and thus effectively 

'resolving' all the issues within the EDR process. The City Manager implied an awareness 

that these sources of conflict were part of Council's problem in relation to the first hearing 

when he wrote, "Public relations - Despite admonitions from Councillors and staff alike, we 

seemed unable to formulate any sort of positive public relations strategy until quite late in 

the piece. In part, this was a consequence of our, 'we're in the right - we can't lose - let's 

tough it out', approach, but it also reflected a failure to understand that the public was 

perceiving the issue in a much wider fashion than the Council" (Willis, 1995). As written 

submissions were not key to resolution, what transpired within the hearing forum was. 

9.3 DIFFERENCES BETWEEN THE TWO FORMAL HEARINGS 

While it has been noted that there were many similarities between the formal EDR 

processes undertaken to resolve this dispute, participants also described that there were 

differences between two hearings. These differences stem from three sources: 

1 The purpose of the hearings was different. One sought to make a determination 
based on an established policy framework, while the other sought to determine an 
appropriate policy framework which would describe the envelope of 
opportunities/restrictions to guide future activities and decision making; 

2 The dispute context also changed. The conflict had evolved and this produced 
different features in each of the two hearings, and: 

3 The 'character' of the hearings was different in ways which can be attributed to the 
behaviour of 'protagonists', given the circumstances of their involvement or context 
on each occasion. 

It was found that the 'winners' of the first hearing described benefits of it, while 'losers' were 
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less likely to have observed benefits but willingly recounted problems. This might have 

been expected again of the second hearing, but by contrast, that hearing attracted less 

comments about benefits from either the 'winners' or 'losers'. The reason for this is 

attributed to it being described as a more formal and adversarial forum. It is apparent that 

while there were strengths in the second hearing, (in that it resulted in 'breaking the 

impasse' by legally 'resolving' the dispute), few participants saw their experience in those 

terms. The 'winners', while describing satisfaction that they had won, also recounted 

negatives of the process as they were still experiencing 'fallout' (particularly from the public 

demonstrations against felling of the trees) .164 

9.4 BENEFITS AND STRENGTHS OF THE HEARING PROCESS 

9.4.1 Statutory prescriptions describe when the fonnal process must be used and guide 
decision makers as to what must be considered. 

Statute (and plans prepared under that statute) prescribe when consultative forums for EDR 

are necessary. The RMA dictates that there must be opportunity for public input so that 

diverse interests, values and 'perspectives' can be taken into account in environmental 

management. Public participants suggested that as they had no effective access or ability 

to influence decision-makers by informal means they took formal opportunities to do so, 

when these arose. 

9.4.2 The necessity for the process gave rise to a high level of 'fonnality' and also 
respect for the process. 

The formal character of hearings was linked to the statutory necessity for a hearing. 

Public participants described that they felt they had a right to present their information 

in a forum which would be considerate of their interests and views. Participants 

indicated that a high level of 'formality' provided an opportunity for an equitable airing 

and consideration of issues. As the hearing commanded respect as a formal process, 

participants were at notice of the importance of both the process and of its results. 

Council participants considered that the level of formality within hearings was a benefit 

to EDR, as it encourages certain types of responses from participants. They described 

that public submittors to hearings make more effort to provide their rationale, evidence 

and to describe what they do want, rather than just presenting criticisms. 

Councillor "If it isn't sufficiently formal people might not have prepared well enough 

164 Given the currency of the dispute, research participants tended to focus on the negative aspects 
of conflict and its EDR processes. As such, few participants 'accentuated' the positive at that time. 
During the research interview attention was paid to identifying and eliciting 'positives' as well. 
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and don't say everything they should. One of the virtues of formality is that it really 
sets people at notice that this is the time when you have your say. You are entitled 
to say whatever you want but make sure you get it all down ... It is very important in 
this, that the commissioner ... has all the evidence and views in front of it, to make a 
decision. You can't expect a commissioner to sort of surmise or divine what someone 
is actually wanting - they have got to be told fairly clearly." 

Furthermore, Council p'articipants indicated the importance of achieving a conclusive legal 

determination (subject, of course, to appeal), as Council decisions were rarely considered 

'conclusive' by the public, and opponents continued to debate issues as though Council 

had not made final determinations. 

9.4.3 A well defined purpose and the 'straightforwardness' of the procedure used to 
achieve it, enabled participants to comprehend the process. 

The purpose of the process was well defined as the issue to be resolved was stated 

succinctly in the brief that delegated authority to an appointed commissioner, to 'hear' and 

decide 'certain' matters. The roles of the participants in the hearing were clearly defined, 

as arguments 'for' and 'against' the proposal were presented. Participants indicated they 

get "one chance" to present their case, they were therefore at notice to be well focused on 

what is important to them and what must be said. 

9.4.4 Transparency as to what the proponent intended. 

Participants indicated that a benefit of the hearing forum included transparency as to what 

the proponent intended to achieve as a result of the process. 

Officer "In terms of the plan change I think the benefit was that Council was totally 
transparent about what it was doing. It said that it wanted to pursue this course of 
action, that it had made a decision about it and the clearest way of doing it was not 
only to address it through the [PDP], but also through a plan change to the [TOP] ... 
we were quite open about what we were doing and encouraging people to make 
submissions if they were concerned." 

Officer "The very fact that a plan change was proposed has been a means to inform 
the public that the Council is going to take this step ... 'II/hen you have a proposed 
plan change or a proposed plan, the Council has already expressed its indicative view 
on things, so the decision maker at this stage ceased to be Council and was a 
commissioner. " 

9.4.5 Open standing allows any interested person to have input 

While anyone can make a written submission, hearing forums are open to those interested 

parties who make a written submission and indicate that they wish to be heard. Open 

standing or allowing any interested party to participate was assumed by public participants 

to mean they were provided a venue to air their views on the range of issues that they 
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considered relevant to the issue.165 Following open standing, the conduct of the process 

was in public view, so that anyone who wished to attend was at liberty to observe every 

issue and argument that was presented. The media also had opportunity to attend and 

could report the process as it unfolded. 

The statutory requirements prescribed for the process were thus seen as a strength of the 

process. Allowing the public to speak to their concerns and to provide their own evidence 

to a commissioner was considered a high order of 'consultation' by Council participants. It 

was frequently stated that Council had "consulted to the nth degree" on this issue. 

9.4.6 The conduct of the forum is at the discretion of an independent third party who 
'manages' the process and has the power to make determinations. 

The characteristics of 'formality' were also suggested as enabling this process and forum 

(and thus also the analysis of issues and determinations resulting from it) to be seen as 

having been undertaken by an independent third party. 

Councillor "There has to be a considerable degree of formality between the 
commissioner and the parties because he/she can't be seen to be partisan." 

Features associated with formality are considered, by some participants, to have enabled 

thorough and independent appraisal of all information presented. 

Consultant "I think that [the Commissioners] critically appraised the evidence 
presented by the Council's experts in what I found a satisfactory way ... [hearings] 
were well conducted." 

Public "I would say the [first] hearing was run in such a way that people were able to 
present their views and the alternatives and the Commissioner was listening to both 
sides and I can say having been through it, I had no idea what the outcome was 
going to be. He was good enough to actually ask everybody all the right questions 
but not give away what he was thinking. He didn't sort of show any bias during the 
presentations and I don't think anybody knew what the outcome was going to be." 

As such participants experienced a sense of empowerment at having been able to present 

views to an independent decision-maker, in hand with the independence of that authority 

lending to a greater sense of having been heard and that diverse views would be 

considered fairly. 

Public "You felt that you had represented your case and it had been heard for the 
record by somebody independent. So you didn't just feel you were talking to people 
who weren't going to listen to you on principle, because they had already made up 
their mind. I think that is what comes over in things like the Annual Plan or any of 
those local hearings. You are actually talking to the people who originally came up 

165 That assumption was brought into question by their experiences and is discussed in Chapter 10. 
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with the proposals and that I think makes it very hard for the public in whatever you 
are presenting. When you are talking to the Council over the Annual Plan you may 
be bringing an objection to what they have proposed and in the hearing sense you 
have actually got someone independent there who is trying to listen to both sides." 

It was apparent that these characteristics of hearings, associated with a high level of 

formality, were conducive to participants forming an impression of independence and thus 

also of neutrality and objectivity. Therefore, the achievement of 'equitable consideration' 

was thought to be linked with delegating decision-making to an independent third party. 

9.4. 7 Personal learning, and positive reinforcement of views and rights as a citizen to be 
involved in environmental decision making. 

A number of participants indicated personal benefits from participation in hearings. For 

example, they met other like-minded people, experienced personal learning, or knowledge 

of planning. Some indicated they felt empowered by their involvement in the process as 

they observed they did have an effect on decision making. 

Public "It has been a learning curve. I have to attend other hearings, so it is good to 
have some experience of them .. . You grow with the information." 

Public "As I went to the hearing I got to know people, it was the first time I had met 
people from Save the Ave. who were more organised ... So you felt you were part of 
a collective thing, you had gone out and made the effort." 

9.4.8 Apparent simplicity of the procedure. 

The key explanation for the benefits and strengths of the hearing process lies in its 

'apparent' simplicity. While the arguments and issues brought to bare within the process 

may be complex, the process itself was not, it was straightforward. Hearings are referred 

to as using an 'adversarial' model, however, protagonists argued their case not with each 

other but to an independent third party. The protagonists themselves did not have 

responsibility to 'resolve' the issues, the Commissioners did. Proponents were 

responsible, prior to the hearings, for undertaking research and preparing evidence for 

the hearings. 

9.4.9 Familiarity with this type of process and forum. 

Some participants indicated that they were familiar with that process or model for dispute 

resolution, and as such they had a sense of the proper conduct expected at a hearing. 

Officer "I am reasonably relaxed about (hearings] because the Council does recognise 
the formal process and we do skill our people up on it, I guess. We have mock 
hearings and training sessions on presentations to hearings. Being a local authority 
we are regularly at hearings either as a 'for' or 'against', whatever it is. There is hardly 
a month goes by that someone isn't up before a hearing so we are reasonably 
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comfortable that staff are capable of putting our information across and if it goes 
against up, well so be it. We gave it our best shot." 

Officer "I think it comes down to peoples own experience. Whether they have worked 
in that type of area before and some people are happy when things are formal and 
more cut and dried rather than open ended. Whereas others are more into wanting 
to explore and work around things which you can't really do in that type of formal 
hearing. Your've got to have your case and put it forward rather than an opportunity 
for dialogue which you get in something like the CRTWP." 

Public "I can well imagine that someone who had less experience [in hearings] might 
find it all a bit daunting and the process is sometimes criticized for being too formal." 

Participants however, observed differences between the two hearings. For example, a 

strength of the first hearing was given as its relative 'informality' by comparison to the 

second. A feature of this was seen in that the first Commissioner allowed submitters to 

seek guidance on procedure from him. A greater degree of formality led to a problem 

arising in the second ·hearing in relation to submitters seeking procedural 'guidance'. Even 

given the observed differences between the level of formality between the two hearings, 

participants stated both hearings were 'conducted properly'. It is evident that while formality 

is considered a strength of these processes, the level of formality needs to be such that 

it can adjust to accommodate the needs of the participants (in the circumstances), as 

adherence to 'codes' of formality can hinder the process. 

9.4.10 Perceptions of the process were linked to perspectives on the integrity with which 
it was conducted and the impartiality/objectivity of the third party decision maker. 

Benefits and strengths of the hearing process were found to be linked to perspectives on 

how it was managed and heard by the Commissioner. Perceptions of neutrality, objectivity 

and independence increased participants trust in the integrity of the process. 

9.4.11 Satisfaction in having participated in the process, when one's side 'won'. 

Participants were more likely to recount positive recollections and a sense of achievement 

when they did 'win' as a result of the hearing. They experienced benefits associated with 

being successful or 'effective' in their endeavours. For public submitters a benefit of 

participation also related to a sense of achievement when they believed their views were 

respected and that their witnesses were respected for their expertise. 

Consultant "I think [the opponents] found it a very interesting process to be involved 
in and they did win in the end [of the first hearing], so they felt they got the benefits 
in that." 

Public "[In the first hearing] Our expert witnesses were recognised for their expertise 
even though they were retained by an interest group. I think that in a sense gave us 
our strength. They were recognised for their expertise." 
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A further personal benefit was the sense of pride all participants described when they had 

achieved a comprehensive and well presented case. Opponents indicated this in relation 

to the first hearing, while Council did so of the second. Participants from all groups 

observed that preparedness and good presentation enhances 'credibility', while a lack of 

preparation is detrimental to credibility, which can cause their views to go unheeded, which 

in turn was damaging to the moral of those involved. 

Public "Save the Ave really tried to mount, what I think was a professional, well 
coordinated and disciplined presentation to [first hearing]. Presenting reasons why 
Council should not be given that resource consent. We did not do badly in our 
presentation. We were not rank amateurs. We were not unprepared. We were well 
briefed and we were presenting well. So from that point of view our case was credible 
and that was very important, to present a credible case .. . It went pretty smoothly ."" 

Officer "With the [second] hearing there [was] a lot of preparation, but we had actually 
done a lot already because of the [CRTWP] process." 

It was evident that satisfaction in 'winning' also related to the knowledge that one's 

preferred outcomes would prevail. The flip side of winning however, is that others have lost 

and the comments of participants indicated they had experienced annoyance, 

despondency, self-deprecation and/or blaming others, to varying degrees after 'losing'. 

Participants from the 'losing' side, in both hearings, demonstrated aggravation that their 

interests and values had been subjugated to the interests of those who had 'won'. 

Conclusions on the benefits and strengths of formal EDR processes are provided in Table 

10. A summary of explanations for these characteristics is provided in Table 11 . 

TABLE 10 CONCLUSIONS ON THE BENEFITS AND STRENGTHS OF FORMAL 
EDR PROCESSES 

* 

* 

* 

* 

Statutory prescriptions describe when the formal process must be used and guide 
decision makers as to what must be considered. The necessity for the process 
gave rise to a high order of 'formality' and also respect for the process. 

The formal resolution efforts were very focused within the hearing forum. This put 
participants at notice of when the issue would be heard, so that they coordinated 
their efforts to prepare a comprehensive, structured case. 

Open access allowed any individual or group from the community an opportunity 
to air their views, have input and attempt to influence the decision-making process. 
The 'openness' of the forum also allowed interested parties to observe the 
procedure used, which facilitated comprehension of the process by all the 
participants in it. 

The process followed the procedure normally used by this Council, the implication 
is that standardised or 'normal' approaches to hearings have been developed. 
Some participants know what to expect anq 'skilled up' for their participation. 

Table 10 continues .... 
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Table 10 continued .... 

* 

* 

* 

* 

* 

* 

* 

* 

* 

The conduct of the forum was at the discretion of an independent third party who 
'managed' the process and had the power to make determinations. This allowed 
an assumption of neutrality to be made, which in turn led to an assumption of 
objectivity and that an equitable, even-handed approach would be used in 
considering the diverse evidence, interests and values presented. 

Transparency as to what the proponent intended. The contest between the 
protagonists competing objectives was thus also clear. 

The 'tone' of the forum was at the discretion of the Commissioner who influenced 
its level of formality, moderated or directed participants' behaviour during 
presentations, and consequently 'managed' the process. The ability to 
'communicate' effectively was described as having being under the influence of 
the Commissioner, who chose whether to allow for individual differences in the 
ways people expressed themselves, chose when and how to moderate or 
influence the behaviour of submittors or observers during presentations, and 
decided what questions to ask submittors. These features point to some flexibility 
as commissioners exercised personal discretion in managing the process. 

The formal hearing process was described as being well defined. Its purpose was 
clear and stated succinctly as the 'certain matter' to be decided under delegated 
authority. This streamlined the process (and issues to be considered) and 
introduced efficiency for those involved in preparing evidence, and also in the 
process of decision-making undertaken by the Commissioners. A well defined 
purpose and the 'straightforwardness' of the procedure used to achieve it, enabled 
comprehension of the process by all the participants in it. The hearings' 'stated' 
purpose and process were considered transparent. 

Commissioners were described as having a role in isolating fact from opinion, 
which was thought to reduce subjectivity and thereby increase rationality in the 
planning endeavour. As each side was able to present their case to an individual 
who they believed was fairly evaluating the information presented to them, and 
who would make a reasoned decision, along with a transparent rationale for the 
determination/s (or formal resolution/s). 

The time needed to participate in the hearing process itself was brief (no more 
than a week at a time), although the Commissioners did take up to two months 
to make their determinations and preparation for the hearing had also been 
undertaken over a period of months. 

Participants described personal learning and positive reinforcement of their rights 
to be involved in influencing civic affairs and environmental decision-making 
through involvement in formal processes, and satisfaction in succeeding to have 
an effective influence was evident when a side 'won'. 

The rationale for the decision was clear to all participants, as, even when 
participants disagreed with the decision-making approach used, the rationale 
presented, or the findings of the Commissioner, they certainly understood these. 

That results were considered 'binding' on all the parties, subject to an appeal, led 
to a sense that decisions taken in 'required' processes were final and 'legal'. 
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TABLE 11 SUMMARY OF EXPLANATIONS FOR THE BENEFITS AND STRENGTHS. 

* 

* 

* 

* 

* 

Once the decision on which of the formal processes would be used had been 
made, what the procedure would be and what the process would entail for each 
party was relatively certain. This was particularly evident in relation to the resource 
consent application, as the process introduced a simplified and streamlined 
resource allocation procedure and process, thereby avoiding complications. 

This removed some uncertainty in the dispute context, as to how the conflict would 
be considered (and addressed), how long it would take to achieve a determination, 
and the type of result the process would produce. This in tum increased 
effectiveness and efficiency, not just within the process, but in terms of the parties 
preparation for their part in that process, as an explicit 'purpose' and procedures 
were established in relation to each of the formal hearing processes. 

The apparent simplicity of the process, despite the complexity of the issues 
presented within the forum, was attributed in part to the clear procedure used to 
hear evidence. It was also attributed to the nature ·of 'decision-making', as 
considerations revolved around interpreting and applying legal principles and 
arguments, and issues of policy. This narrowed down what was relevant to the 
resolution of the dispute, to those aspects which could be dealt with in legal or 
policy terms. Anything not able to be pinned to a policy or some aspect of the 
statutory framework was filtered out of the analysis in the decision-making stage. 
This provided a perception of rationality in evaluating the issues. 

This type of process and forum was 'familiar' to Council participants. Even though 
the circumstances changed, the structure and procedures used in hearing forums 
was the same. These participants 'knew what to expect' and skilled up and 
prepared for their participation. These people, in the line of their work, frequently 
participate in such forums, also the hearing procedure was 'established' by 
Council. This was the case in both hearings, even though it has been noted that 
'decision-makers' (those with delegated authority) do have discretion in 
determining how a hearing process, or the EDR forum itself, will be conducted. 

Perceptions of the integrity of the process, in terms of it being reasoned and 
equitable, were linked to perspectives on the integrity with which it was conducted 
and also on the impartiality and objectivity of the third party decision-maker (the 
Commissioner). When participants observed fair and impartial treatment they 
believed their views were given fair and equitable consideration. 
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CHAPTER 10 PROBLEMS AND LIMITATIONS 

OF FORMAL EDR PROCESSES 

10.1 PROBLEMS AND LIMITATIONS OF FORMAL PROCESSES. 

Overall more problems and limitations were identified in relation to the second hearing. This 

was due to that hearing being more overtly adversarial. The sources of that were outlined 

previously (on p186). 165 Participants indicated relatively fewer problems experienced by 

supporters of the proposals in comparison to opponents. 

10.1.1 Proactive and reactive participation in conflict and EDR forums 

Proponents were proactive in initiating change and thus engaging in conflict, and the EDR 

processes used to resolve issues and conflict. The City Manager identified this as an 

element of the problems Council experienced when he noted that, "Council's objectives 

were exceedingly plain. So much so, in fact, that some staff consciously or otherwise 

distanced themselves from the process and did not want to be seen as being on the wrong 

side of political determination" (Willis, 1995). 166 The strength of political determination was 

an explanation for some problems experienced by Council in relation to the first hearing. 

The City Manager (Willis, 1995, ME) described problems from his perspective, stating, 

"[Council] had taken a blinkered approach to the issues... The resource 
consent was seen ... as a simple narrowly confined issue of a controlled use 
resource consent. This was despite: strong public opposition at the draft 
Annual Plan stage to the Council's proposal; legal advice that there were 
potentially more appropriate courses of action in a planning sense; mounting 
public criticism of the Council's handling of the issue. As a result we lacked 
any real ability to stand back and review our position. Any attempts to do this 
(either from within Council, or by other parties) were quickly rejected." 

165 This hearing sought to determine an appropriate policy framework to describe the envelope of 
opportunities/restrictions to guide future activities; The conflict had evolved, and; as a result the 
'character' of the hearing was different to the first. 

166 A Councillor described reluctance to be on the wrong side of political determination in terms of 
a problem of "contestability" within Council. It was suggested, in this conflict, that the dominance of 
some Councillors (and senior officers) meant a strong political determination over-rode what he 
considered was the 'correct' ways for Council to function. When asked whether consultants employed 
by Council, in hand with officers work, would provide this participants preferred level of 'contestability', 
it was thought not. This Councillor suggested consultants do only what they are directed to do and are 
not necessarily critical analysts of their employer. However another Councillor believed that there was 
contestability in Council. "I have said to the City Manager, do not suppress views of officers that you 
think will not be politically acceptable, if they are their strongly held professional views. We will make 
the political judgement, but we must know what their professional opinion is and I think we get that 
pretty often because we tend to create a climate where people can say, within Council, unpopular 
political things, but technically correct and survive. It's imperative. It's got to be a culture of Council." 
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Opponents acted in a reactionary way. They objected to a particular proposal as it 

adversely affected them/their environment/interests and as such saw themselves as being 

drawn into conflict. This was the case regardless of the formal processes initiated to 

resolve issues. Opponents were 'surprised' by events, showing that they were not able to 

anticipate what would be required of them. Public participants' ability to predict Council's 

actions was found to be clouded by what they 'believed' ought to happen. Having little 

warning meant the public had no influence on the timing chosen by the proponent (in 

applying or initiating certain processes) . They also did not contribute to the 'design' of the 

formal EDR forums. Public submittors indicated they then had to react within the limits or 

to the time frame established by the RMA. For example, it was indicated that notice of the 

proposed plan change was "a shock" to opponents, not just because they had not 

anticipated having to make a third submission in one year, but because of when it was 

notified, less than two weeks before Christmas. The decision by Council on whether to 

proceed with a plan change occurred as a late item to a meeting (12/12/95) . This led some 

to believe it was "sneaked in" by a "cunning Council". 

Public "A lot of the public don't even look at the [PDP] , or comment on it, let alone 
compare it the current one and figure out the implications of the changes ... Everybody 
was incensed that they had to put [another] submission. They put one in, in May and 
then they were expected to do another in December and we felt this was power gone 
mad. To keep making people go through these hoops and go through these hoops 
- to wear the opposition out basically. Because they could keep on paying consultants 
and legal representation and so on. They have a totally open purse of our money. But 
we have to do it in our spare time and we don't have unlimited resources. So we 
were pretty incensed by this. So to stop us actually having to [attend two hearings], 
the [PCE's Office) suggested hearing them together." 

Consultant "I know there was a real shock when the [PDP] came out.. . Then a real 
shockwave went round when Council got this legal advice and sort of sneaked 
through at a Council meeting that they should do a plan change to the [TOP]. I think 
people felt they were being really hit then and that was pretty unexpected, and in 
retrospect I don't know how they could have got around that. It was just the way the 
Council was more cunning than the community." 

Council had initiated preparation of the plan change in late August and it was introduced 

for Councillors' consideration only when preparation was completed. That preparation was 

undertaken under pressure to match the schedule outlined for the PDP. Officers indicated 

the process was a continuous stream of events having, in a sense, its own momentum. 

That this phase was completed when it was, was coincidental to the time of year and, as 

such, no consideration was given to delay because of the topicality or public interest in it. 

In contrast, the public saw these events as isolated rather than as part of a continuum, and 

suggested there was choice or control over decisions on when to initiate a process. Some 

suggested the choice of timing was a tactic to disadvantage opponents, although a lack of 

information and the ability to forewarn participants could also be a valid explanation. 
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10.1.2 Different abilities to prepare and coordinate evidence, submissions and witnesses 
into a comprehensive, structured case. 

The differences in abilities to prepare arguments prior to hearings, in making written 

submissions (discussed in Chapter 9.2) also applied to different abilities to prepare 

thorough, comprehensive cases for the hearing itself. Council had experienced coordination 

problems in relation to the first hearing. The City Manager identified, 

"Staff had been hindered by an overall lack of a project coordinator", which 
had resulted in a "lack of effective co-ordination" and a "confusion of roles " 
within the staff. Some staff, "at various times were uncertain or oblivious to 
their roles in the process. Thus at various times Councillors and staff alike 
were acting concurrently as applicant, regulator and policy determinant. 
Further in some cases, more than one person was seen as being responsible 
for a particular role. One consequence of this was that staff were prone to 
making contradictory statements about the same issue, while Councillors 
sometimes saw their political objectives as overwhelming the roles that they 
needed to play within the process. Thus confusion often reigned as to who 
was doing what, when and for whom" (Willis, 1995). 

These were also problems experienced by opponents in relation to the second hearing, and 

in some ways for similar reasons. Participants suggested that Council's case in the second 

hearing was well coordinated and prepared, wh ile the opponents' case(s) were not. 

Public "[in the first hearing] I certainly thought they were caught by the extent of our 
evidence and its professionalism." 

Consultant "In [the second hearing] Save the Avenue was much worse prepared and 
hadn't foreseen some of the tricky things that were going to be thrown up - legally in 
particular. [Were they not forewarned that certain legal arguments would be 
presented?] No, because there was a whole lot of problems about designations and 
the status of different provisions in the plan which we didn't foresee .. . One of the 
things that happened to the community group, that really undermined it was, I hadn't 
had time to check everyones' evidence. The lawyer hadn't had time to check 
everyones' evidence. I think [members] were critical of themselves as well in not 
being as prepared as they could have been, but then they understand why that had 
arisen." 

Lack of coordinated preparation led to other problems for opponents. One being that some 

submitters were less 'tactful' in their criticism of Council's expert evidence, than was 

diplomatic in adversarial circumstances. Some poor choices of words led to threats of 

defamation suits, evidence being "struck out", questions of credibility and an undermining 

of the integrity of opposing submittors and their witnesses alike. Participants indicated that 

'loose lips do sink ships' as they described that a few ill-placed comments, by two 

submittors, who were speaking in 'expert' capacities, led to all opponents being tared with 

an 'advocacy' brush and thus an assumption of bias, as they were partisan in approach. 

All groups indicated that forethought and foresight in preparation were essential parts of 
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presenting a convincing, well structured case. Part of this is knowing when to 'dress up' 

language and when to dress it down, and also how to exercise diplomacy in criticising the 

analysis and conclusions of experts. The public were less able to employ such skills, as 

they were inexperienced and had limited resources (time and money) with which to prepare 

and critique what each other were to say or do. 

Officer "Experts 'up' everything rather than bringing it down to a level that all can 
understand. It almost seems a bit of a game sometimes ... kids in a sandpit saying my 
truck is bigger than your truck, forgetting to play and enjoy themselves." 

Public "Save the Avenue had some serious ... had one incident that I think was a very 
bad set-back in terms of one of [its] witnesses, because of a lack of coordinated 
preparation. [Consultants] hadn't been able to thoroughly critique evidence being 
presented on [Save the Avenues] behalf, which is a matter of time and resources." 

Consultant "Some of the witnesses for Save the Ave had things in a slightly 
slanderous way in the evidence and normally you would let it go. In this case the 
Council lawyers and [some] consultants threatened to sue if certain words weren't 
struck out of evidence and that is a very heavy situation to create within a Council 
hearing [Did it set a tone?] . Very much so, yes, and it really got the community group 
on the back foot. I don't think the Commissioner handled it very well either. He is a 
litigious person at the best of times and he really allowed counsel to build up on that." 

The opponents were individuals, some of whom had joined together under the banner of 

an 'interest group', rather than a singular opponent. 'Save the Avenue', contained a mixed 

bag of skills and variant degrees and focus of interest. Other opponents had no or limited 

relationships with each other or with 'Save the Avenue'. These characteristics limited the 

opponents' ability to coordinate a 'comprehensive, structured case' . Repetition as a result 

was believed to have aggravated other participants in the process. 

10.1.3 lnfonnation uncertainties and a disparity in resources to retrieve data and 
purchase professional analysis of infonnation. 

Public participants and consultants indicated that some information was unavailable to 

inform analysis of the substantive issues. Opponents did not have data and analysis they 

felt they needed to evaluate the proposed solution, the alternatives that were considered, 

or to design new alternatives. Opponents indicated they had to work with incomplete 

information or information that was given too late to prepare well, as their limited budgets 

meant they were dependent on Council for information. This led to uncertainty surrounding 

the sources and causes of problems which had instigated the L TDP proposal. 

Consultant "The traffic engineer was the one where there was the biggest disparity 
because the traffic engineer for the opposition was entirely dependent on information 
being made available from the Council, and there were some key pieces of 
information that were never made available, such as ... There was other information 
[about the trees] ... that was given to us in such a poor format it was unreadable. 
Again if we had it in more advance we could have actually assessed it and evaluated 
it and prepared a rebuttal of information on that, but we didn't have it." 
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Consultant "When the consent application was made, there was not a lot of good 
data. There wasn't good information as to how bad the congestion was." 

Public "It [the first hearing] was data free." 

Public "I had to research all about... [among other things) the trees myself." 

Officer "I think access to information can be an issue for some people, although in 
[the second hearing] they were given almost too much." 

While public opponents pointed to a lack of information, officers pointed to information 

overload. This highlights an issue, (related to 'perspective'), that the information Council 

(and its consultants) generated did not necessarily address the issues the public thought 

were relevant to the analysis of 'the problem' or the resolution of the dispute. 

Budget constraints also led to problems, for opponents, in commissioning professional 

expertise for the amount of time needed for their thorough evaluation of the proposal and 

the s32 report, and to prepare a comprehensive analysis. It also limited the time in which 

their experts were employed to prepare for hearings, and also to cooperate in presenting 

a well coordinated case. Much of the "leg work" was done by lay-people. 

Consultant "I had a very minor role in [the second hearing). I was called at the last 
minute by one of the submittors, just to give a review and it was put together quite 
quickly a few days before." 

Consultant "It was patently obvious. [named consultant] who was the consultant for 
Council had had ages to prepare his evidence. I had a day and a half to prepare 
mine. Same with [the other consultants]." 

Public "I had done a lot of work on it and it was a big job and very complicated. I 
couldn't work out how legally to present it for a long time. We were still working to put 
it together at 1am the night before, so we were really pushing it. [named Public) had 
to fit it in to his normal extremely busy schedule, so then he took three days off work 
do his thing. So it is very different to just being paid to do it." 

Urgency in preparing a case led to a lack of coordinated, thorough preparation. While 

opponents experienced this in the second hearing, Council had faced similar problems in 

the first hearing. "The political objectives of urgency also exacted a toll on the quality of 

staff advice and actions. One effect of the need for urgency was to draw even more people 

into the process, thus engendering even greater confusion as to who was responsible for 

what" (Willis, 1995). Council took time to prepare for the second hearing and employed 

legal advice and expert consultants in a more effective way .167 The proponent's ability to 

afford top quality legal advice, consultants and expert witnesses for the second hearing 

167 "[Consultants] use pn relation to the first hearing] was uncoordinated and not clearly thought out 
in terms of an overall approach to the issues. Questions about the use of consultants in such an 
extensive manner was not the subject of any formal advice as part of an overall strategy either to the 
Management Team or to the Council" (VVillis, 1995). 
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underlined a disparity of resources between the proponents and opponents in that hearing. 

Consultant "The Council was absolutely determined to win and it had put a huge 
amount of resources in .. . I think money was a problem for [public participants] . If they 
had had money for professional people then those people would have put in the 
required time into it. It was a straight funding issue." 

Consultant "Unfortunately when individual interest groups or citizens are dealing with 
either local authorities or large companies then they can't possibly get a fair hearing 
because the financially able litigant can buy expert evidence for a very long time. The 
only limitations on rights these days is cost which tends to limit accessibility ." 

Public "A considerable amount of money had been spent by Council to fight its own 
citizens. It was draconian and obscene quite frankly... The Council has all the 
advantages that you or I don't have, [access to experts and professionals] and they 
exploited that. Now I'm not saying that all Councils would at all times or that even this 
Council would at all times, but as far as this case was concerned, they did." 

Consultant ''The Council's case was very slickly presented. I mean they could throw 
money at it." 

Public "So [it was] Council versus the people and we will use our superior power and 
our superior access to resources and rely on the fact that we can just keep going and 
paying people and so on, to wear them down." 

In relation to any disparity of resources, a problem for Council was indicated in relation to 

some public requests for funding to gather evidence and to present their opposing cases. 

A Councillor said, "I don't think Council can be expected to have an open cheque book to 

fund everyone's case. Having said that, if the Council is persuaded - particularly in the pre

hearing meeting that certain information should be brought forward that the Council hadn't 

entertained - the Council officers may well go and get it." This indicated that it is the 

responsibility of all parties to fund their own research and case presentation . 

10.1.4 Limited ability to undertake thorough analysis of evidence within the hearing. 

All participants described that there was an inability to undertake comprehensive analysis 

of data and other information presented within the hearings. 

Public "There were data sets that required analysis and you can't do that sitting in the 
court, or in the hearing. So you have to go away and work on it overnight. The 
element of surprise caught them." 

Councillor "The difficulty can be, if one party or other prefers to run the thing by 
ambush. In other words, instead of pre-circulating material - you get great wads of it 
dropped on you at the hearing ... I would much prefer that as much technical evidence 
be pre-circulated. But parties, often for their own good reasons, prefer to cause some 
discomfort to the other side by producing wads of technical data which can be difficult 
to assimilate and argue against." 

10.1.5 Adversarial model and character of the hearing forum 

All groups indicated that a hearing is an adversarial forum, as it is based on an adversarial 
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model, that results in 'winners' and 'losers'. However, the second hearing was also 

described as an "aggressive" forum. Some participants indicated that a PDP hearing did 

not have to be 'adversarial' as the RMA does allow those responsible for running it 

discretion as to how they will run it. As such the Commissioner was thought to be 

responsible for controlling the 'climate' or 'tone' of the forum. 

Public "[The hearing] was a more adversarial forum because of the lawyers." 

Consultant "I think the second hearing was much heavier than the first. It was the 
most aggressive hearing I have ever been involved in. The second hearing, I think 
no one was happy about. I think they felt they had been really, not dragged through 
the mud, but pulled through a gorse bush. I think it was painful for everybody ... All the 
dirty tricks in the book were used." 

Public "The whole thing, leaving aside the specific personalities and so on, well the 
RMA sets this approach up as possible and this is the adversarial model, although 
it is possible under the RMA for the Commissioner to actually run it as an inquiry 
under the Commissions of Inquiry Act, which the RMA is linked to. He could run it as 
an inquiry and just ask us questions and say, 'look there is a gap in the evidence 
here, can you go and get this information for me because I can't really assess what 
the truth is because you havn't given me all the information'. [But] it was just totally 
adversarial, just go in boots and all, absolutely and that's that." 

Public "The Commissioner could have stopped it, could have ruled people should not 
keep badgering the public submittors. I am used to standing in front of people and 
presenting evidence, but I found presenting my evidence very difficult because they 
were constantly harassing me and we even had comments from the public gallery. 
In particular at one point [a senior Council officer] made a very misplaced comment 
and I felt like turning to the Commissioner and saying 'can you please restrain this 
person, he is not doing the right thing,' but [he] just let those sorts of things go on. 
Now whether he was just worn out by the fact that it clearly was nasty. But I think the 
way they treated other people, the way they attacked people was appalling." 

10.1.6 Forum and related occurrences intimidate participants. 

The hearing forum can be intimidating to participants. An officer suggested the rules, 

regulations and formality can make people nervous, so they can "muck up" their 

presentations and as they "only get one shot in a hearing, this can wreck your case". 

Therefore, officers rehearse and skill up on participating in a hearing to reduce the chances 

of that happening. In the event officers and the public supporting Council did not 

experience the same problems as the opponents, in or while presenting their evidence. For 

example, a public supporter stated "I didn't find it so adversarial... I was asked just a 

relaxed couple of questions." 

Public "The two hearings were completely different in tone. It was clear at the second 
hearing that certain people had decided that they were going to win this one. It didn't 
matter how they were going to win it and they employed professional people whose 
reputation is that they win at any cost - having spoken to people who have employed 
these same people that I was up against, and these people would badger members 
of the public with cross questions and objections." 
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Public "It was very intimidating. Council's two main expert evidence people sat there 
with stern looks on their faces ... and objected during presentations." 

Public "The hearings were intimidating. For a community group mounting campaigns 
in that forum is extremely difficult." 

Public "The only thing I achieved personally from attending the second hearing is 
[knowing] how adversarial and nasty these things can be. I was there the whole week 
and literally at the end of the week I just went home and collapsed. I felt sullied by 
the whole thing. The week had been exhausting and I couldn't imagine how anybody 
would be willing to go into that situation, knowing what it was like. I think that is were 
the process has failed. I think whether you win or lose, you should not run hearings 
like that. You should not come out, almost crawling out of the room, and watching 
them destroy people .. . when I watched them destroy [public] I just thought it was 
wrong and they should have been stopped from doing things like that, whether they 
agreed or not. I would say it was totally unfair. I went to the whole hearing and the 
way they ran it was just not nice." 

Some participants described overt intimidation. Several participants recounted being 

"threatened" with defamation suits if they did not apologise for comments made in the 

hearing and that Council would seek costs if they made an appeal. 

Public "We put forward a statement saying various things were ultra vires and the 
Council's solicitor leapt up and said, that the Council was going to get full costs 
against us if we dared to bring this forward and that we were vexatious litigants ... 
They were very into threats and nasty letters saying they would bring defamation 
suits ... [public] made a submission about [a consultancy] report in which he had said 
that "despite the fact that it had been shown by the Stats. Dept. at Massey Uni. that 
this weighting was incorrect, that it continued to be put forward by [consultancy] as 
though it were true". So counsel objected to this and the Commissioner had it struck 
out of the evidence. But also [a senior Council officer] said this was defamatory and 
we had to apologize to him abjectly for saying this ... He wrote another [similar letter] 
in relation to a statement made in the hearing when we tried to get them to withdraw 
Plan Change 11. .. half way through the hearing [public] received a letter saying 
[Council officer] was going to bring a defamation action against us with Council's 
money, in relation to a statement made by [public] a statement nobody would even 
have noticed. It wasn't defamatory and anyway it was covered by absolute privilege, 
and to use Council's money to do this. All this is threatening and intimidatory stuff." 

Public "We would have appealed had we not been warned off .. . from doing so. The 
Council made it quite clear after the outcome of the hearing that if anyone appealed 
the Council would seek costs against any of those appellants, if the appeal wasn't 
successful... We did feel we had a case for an appeal but we were warned off it. If 
we had funded it and been unsuccessful, and I'm not saying we would have been 
unsuccessful, but if we had lost, [Counciij made it quite clear that they would seek 
costs against every member of the Save the Ave. So in other words as individuals 
they were scared off. On top of that, [they] simply couldn't fund an appeal... [given the 
requirements indicated in/by the Commissioners decision]." 

Conversely, while officers and consultants did not describe intimidation as part of their 

experience of the process, threats of defamation and the seeking of costs reflect their 

adverse reactions to the comments of some public participants. Public opponents 

discounted these responses as extreme reactions to what they had said or done, and 

suggested these threats were deliberate tactics to quash opponents. They also saw these 
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activities as intrusions on what they saw as their 'rights' . However, the threats were taken 

seriously and were influencing factors on them in deciding not to appeal the 

Commissioner's decision. 

10.1.7 Mismatch in the experience and expertise of protagonists 

Participants described a mismatch in experience and expertise of the two sides. Some 

indicated those representing Council were aware of this mismatch and amplified the 

inexperience and limited budgets of their opponents, thereby exploiting their superior 

position to full advantage. Officers and consultants confirmed that quality (or the most 

'credible') external consultants were brought in to prepare and present the case for Council, 

as solving this problem was very important to Council at that time. 

Officer "The unit was pretty heavily involved. It was a pretty high powered thing so 
[we] engaged the services of an external consultant to deal with our traffic and 
engineering issues, as did Council engage the services of an external planning 
consultant and external counsel. It was a big issue with us." 

Councillor "They put up one of their own [technical experts], not the most credible 
[expert] in my view, relative to those we employed. We regarded the problem as so 
important and so complex that we got what we thought (and I still do believe) were 
probably N.Z.'s leading [consultants] and when you really wantto be sure of what you 
are doing is right, then you are in a bit of trouble if you get somebody less than that." 

Public "Counsel had a very different approach to [the counsel in the first hearing] and 
[he] has a reputation of knowing how far to go without breaking the law. That is his 
expertise area and I think what seemed unfair was putting up people like that against 
the public. Now clearly those people have a professional role in a professional area, 
but that is the mismatch, it was clear." 

Public "The Council had changed tack. Brought in different legal counsel. It was clear 
they were going to rack up the anti to win at any cost. They had more and new 
experts and they took some new angles in the law that took us by surprise. You know 
[a high powered law firm] versus the residents of Palmy, for goodness sake. I mean 
your've got the resources of [Counciij versus 'Joe Public' or Save the Avenue. I mean 
there just was not the fire power. It was like the Battle of Crete, they just dropped 
more parachutes and landed more ammunition and we had to capitulate." 

While there was a mismatch in the resources available for the full range of professional 

expert consultants, opponents believed their experts were suitably qualified to present 

substantiated, credible and independent evidence which could challenge evidence 

presented by the proponents. However, opponents indicated a key problem was not having 

adequate legal representation to comprehensively address all the legal issues, with skills 

to match the proponents counsel in an adversarial forum. Save the Avenue was the only 

submittor represented by counsel. However, environmental law was not his area of 

expertise or experience. 
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Consultant "I think Save the Ave. was hampered by not having experienced legal 
support and that was a difficulty because they had people in the group who had some 
legal ability who were involved up to a point. I think when you are up against lawyers 
on the other side it is essential." 

Councillor "The most difficult hearings often are those where one adversary is well 
or competently represented and the other is inadequately represented or poorly 
prepared. People who ask me about taking part in these proceedings ask, "should I 
get a lawyer or should I do it myself?" My answer usually is, "if you are used to 
putting a case - writing down what are the points, speaking in public without getting 
tongue tied - then yes you can probably do it. But if it is of some significance to you, 
then you are probably well advised to seek legal advice." 

A lack of adequate legal representation led to numerous difficulties for opponents. The 

most crucial issue revolved around how to present and argue their case given the purpose 

of the second hearing, and the complex legal issues that were involved. 

Consultant "The statutory tests the first time round were relatively easy for them 
[opponents] to win on ... The second hearing was much more difficult, because it was 
part of the PDP and a proposed plan change and the legal issues actually became 
much more significant then, because the legal tests are much less clear." 

Public "The second hearing was a different ball-game, more open to subjective views 
on the arguments made. The decision was less legal." 

10.1.8 Confusion and uncertainty about the scope of issues that could be considered, 
given the purpose of the hearings. The scope of the decisions were considered 
narrow as they were based on interpreting and making detenninations on the legal 
issues. Commissioners did not comment on some issues that participants thought 
important 

Public participants indicated that there was confusion about what was of priority and 

relevant, given the purpose of the second hearing was to resolve issues surrounding policy 

to do with protection of certain trees. 

Public "The whole thing legally about that hearing was, it was about what should be 
put in the district plan. Now there are all these things about integrated management... 
(but] they looked on it as a consent hearing, basically they just wanted permission to 
cut down the trees and it wasn't as to what kinds of things you should put in a district 
plan and you should exercise management which should be integrated and which 
should be in accordance with the principles of the RMA." 

Public "You are talking about two distinct things - planning for the future and what you 
should put in a district plan, tree protection criteria - and planning for now or 
undertaking evaluations according to the criteria and listing these trees or not, and 
all this other stuff which was brought up about the decision made in 1988 in same 
ways is completely irrelevant to what should or shouldn't go into the district plan. The 
whole approach and emphasis was askew." 

Consultant "[In a hearing] there is one advocate and that was Council's legal 
counsel. .. lots of others advocate alternatives [If they grouped together and also had 
one strong opposing advocate would it make a difference?J I think not because of 
what hearing decisions are based on - Council's right to make the political decisions 
- Council should win every time." 
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Council's evidence began by outlining substantive problems in terms of the traffic situation 

in the Avenue and then demonstrated why Council's preferred solution to these was the 

best option. Evidence in relation to the trees followed which was presented with a view to 

support the Council's preferred solution to the Avenue. 168 Council's [proposed] policies on 

amenity, cultural, heritage values, and tree protection and transportation policy generally 

within the city, were not discussed by the witnesses for Council. 169 That is, within the 

proponents evidence, the trees issue/s were secondary to traffic issues. The proponent's 

case had clear direction, was well structured and effectively communicated. It demonstrated 

how roading and landscape features had been incorporated into the design of the project 

and so argued that an integrated approach had been used. 

Opponents by contrast, presented a case which was multi-directional as it was presented, 

in essence, by a series of individuals, focused on their particular interests. The effect was 

a confused structure which detracted from effectively communicating major points. 

Submitters and their witnesses variously highlighted their interests in terms of positive 

values associated with the trees (as well as other interests potentially affected by removal 

of the trees) and argued for their protection on that basis. They also tried to counter the 

evidence of Council's witnesses in support of Council's project by demonstrating differences 

of (expert and lay) opinion, partisan characteristics and weaknesses in Council's evidence. 

They described the adverse effects of the project on interests other than (but also 

including) the motoring public and argued that other options were needed. Some tried to 

convince the Commissioner of the appropriateness and feasibility of various alternative 

solutions to traffic problems. They argued legal issues including some over Council's rights 

and obligations. 170 

168 The Commissioner uncovered that this evidence was in support of Council's project and included 
transcript of dialogue between himself and one of Council's witnesses in his conclusion (1996, p41). 
This expert witness, a landscape architect, concluded the trees should be removed. Enquiring as to how 
he arrived at this conclusion the Commissioner records the following dialogue. VVitness "I am not a 
traffic engineer, but having been exposed to the problems on the Avenue, I am convinced that any other 
options to retain the trees would not satisfy the traffic solution." Bornholdt, "Do you believe that 
eliminating the option to retain the trees was a traffic solution, not a landscaping solution?" Witness, 
"From a landscape point of view, the option would be to retain the trees, but the Avenue would be 
restricted to two lanes." Clearly this witness accommodated traffic issues into his assessment of the 
values and sustainability of the trees, in arriving at an amenity/streetscape value of the trees. 

169 However, the s32 report does list, by number (not in their entirety) related (PDP) policies and 
includes some discussion on these, along with providing the summary of submissions which outlined 
many of the other values, interests and issues. 

17° Counsel for Save the Avenue had written to the Commissioner (13/05/96), noting from the 
programme for PDP Hearings, three matters which "we submit are inseparable and regarding [Council's 
view of them as] individual decisions ... These three items are not only related but are within the scope 
of the integrated management of the effects of the use requirements in s31 of the RMA." The matters 
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Officer "I don't think there were too many problems, probably disappointments would 
be a better word. We did have a problem in the hearing where we had spent a day 
and a half talking legal issues from one of the submitters who got tied down in legal 
argument - that was above my head - and way above 90% of others there. It was a 
real specialist issue and the Commissioner, the submitter and our legal counsel were 
the only people in the whole room who knew what was going on. It was a real 
problem for me, because I thought, 'where the hell are we going now - we have 
actually lost sight of what we are here for', and I saw that as a problem. I mean we 
were there to sort out the Ave, not to sort out the legal fraternity - that is quite a 
separate issue. [So you thought bringing it down to a legal debate wasn't conducive 
to resolving the issue?] It did absolutely nothing as far as I am concerned. 

Opponents also described arguments pertaining to 'integrated management' that were put 

forward in the second hearing, but which were not commented upon within the 

Commissioner's decision. Therefore, the Commissioners did not comment on or seek to 

'resolve' all the controversial issues brought to the hearing forums. Both of the decisions 

were based primarily on consideration of legal issues. On making determinations on these, 

the first Commissioner did not consider it necessary or appropriate to comment further, 

although he also recognised this could disappoint some participants. 

"In this decision I appreciate I have not dealt with some matters that the 
parties, and no doubt some of the witnesses too, would consider of great, if 
not prime importance. Traffic safety is an obvious example. The fact that I 
have not done so is not intended to demean the importance of these matters 
or to show any disrespect to the witnesses concerned, the quality of whose 
evidence was generally of a high order. There can be no question of the bona 
fides of the application and of the reasons which prompted it. It fails because 
it does not meet the statutory criteria which govern what I have found to be 
a non-complying activity." Tizard, Feb 24th 1994, p25-26. 

There was also a change in approach to consideration of the issues between the two 

hearings. The first Commissioner made the following comments. 

"The weight of expert evidence alone is that the adverse effects of removing 
the existing trees are not minor. However, an existing streetscape is not just 
a matter for expert opinion. Streets are the province of citizens. Whilst some 
will be indifferent to the amenity which the trees provide, others, as the 
opposition to this application demonstrates, will not. I would have thought 
that, excepting the indifferent, the majority of Palmerston North citizens would 
recognise the amenity of the existing trees of Fitzherbert Avenue. I suspect 
their loss would be mourned. That may be justifiable, but not if the adverse 
effects alone are considered" ... 

"[A witness for Council suggested that] the effects [of tree removal] should not 
be looked at in isolation but collectively, as a bundle of effects, the 
significance of which must be no more than minor ... Whilst I accept I am to 

Save the Avenue thought should have been considered together but which were scheduled for separate 
hearings included: the Avenue trees (11-14 June); Transportation (6,8 August); Cultural Heritage (10, 11 
Sept). The opposition then also thought integration of issues was important, but indicated they didn't 
believe the scope of integration, as Council saw it and had set out for the hearing, was sufficient. 
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have regard not only to each effect in isolation, but also any cumulative 
effect, I may have regard only to adverse effects when considering 
s .. 105(2)(b)(i) of the act. [Witness also suggested} that a change in effects did 
not equate to adverse effects." To which the commissioner agreed. Thirdly, 
the witness maintained that "effects need to be examined in their long term 
context - the concept of sustainable management required the needs and 
requirements of future generations be brought into consideration." The 
commissioner noted, "I do not see that is relevant when applying s105 
(2)(b)(i) of the Act. I am equally obliged to have regard to temporary effects 
if they are adverse." (Tizard, 24/02/1994, p18-19, bold added). 

In contrast the second Commissioner noted, 

"When examining the particular management strategy proposed to be 
adopted, its benefits should be balanced out against any adverse effects - the 
balancing exercise being a relevant consideration ... I am led to the conclusion 
that the transportation imperative of [the] A venue ... is so important that it must 
take priority, notwithstanding (but not ignoring) some short to medium term 
adverse landscape effects." (Bornholdt, Sept/96, p101 , ME, bold added). 

As such the Commissioner undertook an analysis in which he weighed up both adverse 

and beneficial effects of the two sides preferred reading layout, and decided which 'on 

balance' produced the most gains. 

10.1.9 Problems evaluating alternatives and 'fonnulating' policy in the second hearing. 

A number of participants indicated they were confused about the purpose of the second 

hearing, and described an inability to differentiate between 'policy issues' and the 

substantive conflict. This confusion is thought to be rooted in the fact that while the hearing 

Commissioner's brief and delegated authority was succinct in stating the purpose of the 

hearing, it was not necessarily an accurate job description.171 The result was that the 
-

Commissioner made a resolution on substantive issues, and determined the policy issue 

be resolved accordingly following that, rather than vice versa as is more commonly 

anticipated of the policy formulation process. 172 

171 The Commissioner points to a change in ·his thinking about his role when he wrote (1996, p6) 
"I have kept in mind that the hearing basically relates only to the protection or otherwise of the 
Fitzherbert trees", and later writes (1996, p94, Ml) "In its simplistics, the argument before me, revolves 
around the use and development of Fitzherbert Avenue resources andthe protection of [Avenue] trees." 
He indicates his problem had become one of balancing the pros (positive effects) and cons (negative 
effects) of Council~ road widening proposal, which involved him undertaking a weighting exercise and 
determining which, to his mind, came out on top, which would lead to a decision either to accept or 
reject Council's project. He used this approach to making a determination as his interpretation of the 
legal framework (RMA) given in his decision, indicated this was how he ought to make it. 

172 The planning process for EDR described in the RMA was discussed in Chapter 4. Policy 
formulation was anticipated to guide Mure activities and is considered an early phase in EDR, as the 
mechanisms thus designed and established are to act as pre-emptive means which can lessen the 
likelihood of conflict emerging. Thus, in establishing plans, EIA are employed to foresee the likely effects 
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Participants suggested that within that process, some interests were given 'minor' 

consideration by comparison to others. Those interests which appeared to be less well 

considered were those generally described as difficult to quantify (or more esoteric) in 

nature. 173 Some participants indicated that such 'values' are not unquantifiable as there are 

means by which degrees of quality (value) could be placed on them. However, within such 

analysis some measures could be considered more subjective than those quantified, for 

example, in relation to some aspects of transportation planning. 

Participants also described difficulties associated with exploring options and alternatives 

in an effort to resolve the conflict as well as the legal issues. They considered these 

hearing forums were not conducive to an exploration of alternatives to road widening. 

Several alternatives were briefly described and rejected by Council's witnesses, while 

others were presented by opponents. Criticisms, by opponents included: that consideration 

of some options was fleeting; the rejection of some was cursory as the reasoning was not 

always well collaborated by objective evidence; some were evaluated in ways which 

showed a desire to preclude their being seen as feasible options; reasoning was 

inconsistently applied or arbitrary, 174 and that options were not evaluated in a thorough, 

independant or balanced way. Opponents frequently referred to an "absence of data" and 

an inability of Council to provide information which could show that in depth evaluations of 

alternatives had been undertaken. 

Council participants, on-the-other-hand, suggested public participants had "unrealistic 

of policy, rules, regulations on all interests and values in the community. Thus the process for 
formulating and finalising plans includes public consultation as it attempts to identify those interests and 
values and thence set up the mechanisms by which to protect or enhance important positive values 
while describing the envelope of future opportunities generally for the community. It was not noted in 
the reform documents that this phase of planning was also anticipated to be employed as the last phase 
of EDR, presumably as policy formulation was not expected to be based on resolving conflict 
surrounding specific controversial activities. Rather, such conflicts were expected to be anticipated 
within plans, so that the resource consent process would deal with possible conflicts. V\lithin Chapter 
4, it was noted however, that theoretically conflict would also need to be resolved within forums 
establishing 'appropriate' plans. 

173 Historic, cultural, aesthetic, amenity, symbolic values were provided as examples of less easily 
quantifiable or esoteric features. Similarly 'safety' and 'convenience' are open to subjective interpretation 
until described quantitatively through data analysis. 

174 For example, "safety concerns" is cited as a reason to reject particular options. Opponents 
indicated they thought these concerns, while important, were not always well qualified, but that stating 
there were some was sufficient to have the option rejected. They indicate they believed Council's 
preferred option raised numerous quantifiable and proven 'safety concerns' (to their minds), that had 
not caused a similar rejection. Another example related to the evaluation of the second bridge provided 
in the s32 report and to the hearing. Opponents argued that problems surrounding it were amplified with 
a view to exclude it as an alternative. Similar comments were made regarding other options, such as 
the provision of public transport and parking policies at Massey University. 
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expectations" surrounding how thorough evaluations of all the suggested alternatives ought 

to be. Officers indicated many options were "variations on a theme" and it was not 

necessary or warranted to comprehensively explore each. They also implied that overview 

or cursory critiques can be sufficient for professionals familiar and experienced in the field, 

as they know "what works and what doesn't". Offic~rs explained that within their fields they 

keep abreast of experience outside of their City and they compared the Fitzherbert Avenue 

situation with the experience of others and incorporated it into their intellectual appraisal 

of what could be appropriate. 175 This was linked to reasons why it is not always apparent 

that objective data had been considered, as some analysis had been applied 'elsewhere' 

and officers learnt from the experience of others in their field. The inference was that the 

findings of others may be transposed but the data can not be. 176 Such 'short-cuts' in 

Council were in the interests of economic efficiency and were accepted practice. There 

were limitations on how many options could be evaluated and on the information base and 

feasibility studies needed to evaluate options. Officers considered that the key credible 

options were evaluated thoroughly, but conveying these analyses to the public had proven 

problematic. Furthermore, officers indicated there was insufficient time and mechanisms 

to describe and explain the procedures of fulltime professional work to the public, 

particularly as enquiries were often made by people who had no expertise in that area. 

Some participants indicated generating new options was not a prescribed function of the 

hearing, or a Commissioner delegated to arbitrate a resolution on the protection of trees. 

Council showed that alternatives had been considered and why they were rejected, to the 

satisfaction of the Commissioner in the second hearing.177 This view was contested by 

objectors. 

Public "The Commissioner was not the slightest bit interested in creative and simple 
alternatives. They could have used the hearing forum in that way, even under the 
RMA. They could use it as an inquiry. It is not a criminal trial." 

Public "No, there were no benefits. There was no feedback at all and the detailed 
suggestions I made were ignored." 

175 For example it was indicated that the circumstances in Hamilton and Wanganui are different and 
so those cities experiences with a number of bridges don't apply to Palmerston North. 

176 This can be described as sharing a 'body of knowledge' similar to 'case law' applied in the legal 
profession/system. 

177 For example, the CRTWP, through a different type of forum and process had recommended a 
second bridge as a result of considering the same problems the Commissioner was asked to address. 
However, within this forum, the second bridge issue was outlined by proponents as being a 'red-herring' 
to the issues under consideration, as time to build it along with its likely siting would preclude it being 
a solution to traffic problems in the Avenue in either the short or long term (Bornholdt, 1996, pgs 18-35). 
Therefore that 'alternative' was argued to be, not in fact an alternative. The Commissioner agreed. 
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Another set of alternatives related to the legal/statutory mechanisms, which included policy 

options. Several were considered in the s32 report and the plan change option in the form 

proposed (delete the tree protection provisions) was recommended, while others were 

rejected for various reasons. Again protagonists have different perspectives as to the 

adequacy of these 'options' evaluations and the reasoning provided for rejecting 

alternatives. 178 However, within the hearing, policy options came down to just two: the 

status quo - to continue to include protection exactly as it was in the TDP, or; 180 degree 

change - to not protect any trees along the Avenue. Given the second hearing was 

formulating policy as it related to interests and values associated with the trees, and 

considered the related (traffic) interests that could be effected by any such policy, the 

possible effects of any other policy do not appear to have been considered (e.g. a 90 

degree shift in policy - maintaining those trees not effected by 4 laning proposals shown 

to be 'necessary' within the hearing). Whether there was a demonstrable need to 4 lane 

the entire length of the Avenue, in either the short to medium term or in the long term was 

not addressed within the hearing. 

It is apparent that the forum was not seen as an opportunity to negotiate alternatives or 

agreements surrounding Council's preferred solution (and the preference for no policy) , 

which might have been more acceptable to all the interests/parties. It was used as a forum 

which would result in a decision for or against the proponents. The policy was considered 

as it was proposed and was to be accepted or rejected in its entirety. The Commissioner 

did not make any alterations to the proposed lack of policies on the trees. The reason for 

not doing so, was that such an approach was not considered a function or purpose of the 

hearing. The Commissioner stated, (p101, Ml) "The most effective available mitigation 

measures must be undertaken in response to those [noted adverse) effects .. . I cannot 

direct Council in that area but my comments carry with them a very strong recommendation 

to Council that it should [undertake its tree replacement programme)". The lack of policies, 

in the PDP, for maintaining or enhancing any perceived values associated with the trees 

was thus confirmed. One effect of this decision was that the entire length of the Avenue 

178 For example, it is noted that a working party option had been pursued. The s32 report (p88, Ml) 
states "The results of this [CRTWP] process, amongst other things, were that modification of Fitzherbert 
Avenue was required to assist with the traffic congestion and safety problems. Although no consensus 
was reached, there was only one major area of disagreement, that being whether three laning tidal flow 
or four laning was required along Fitzherbert Avenue. The working party also acted as a consultative 
mechanism on the wider issue of [CRT] and an important step in explaining where the Council is now 
in its strategy for [the] Avenue. Conclusion: This option has been pursued and although it cannot solve 
the traffic and safety problems along [the} Avenue on its own it has proved to be a useful option which 
has allowed Council and the community to work together in addressing the issues." Such summaries 
caused some consternation to opponents of the L TOP and supporters of the CRTWP strategy as it 
contains, in their words, "demonstrable untruths" as well as "deceit by omission". 
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could be widened despite the agreements reached through the CRTWP. 179 The policy 

inferences arising from the CRTWP report do not appear to have had an influence in the 

second hearing. Nor was an attempt made to ensure that opponents interests and values 

could be accommodated or would be catered for in any way. They were, in effect, rejected, 

when the Council's case was preferred. 

The fact that other policy alternatives 180 did not 'fall-out' of the process demonstrates that, 

in this case, policy 'formulation' was not seen as having to cater for all of the 

interests/values brought to bare in the hearing. While the hearing forum was used overtly 

as an EDR forum, in that it intended to 'break the impasse' and resolve the dispute, it 

operated in a way which would accommodate only one set of interests rather than a 

combination of interests to the satisfaction of all interested parties. Given these 

characteristics, this forum was not described as a consultative process within the policy 

formulation stage of planning, it was considered more like a resource consent hearing. 

10.1.1 O Perceptions of the 'impartiality' of witnesses and 'expert evidence' favoured 
Council's consultants. 

Consideration of the second Commissioner's decision indicates that he appeared to have 

thought that opponents presented evidence designed specifically to support their case, as 

there were references and inferences to unsubstantiated assertions, questionable expertise, 

opinion, leanings and partisan characteristics. 181 

Opponents considered that much of their evidence (countering Council's case or in support 

of their own case) was rejected in cursory ways. For example, several described the issue 

of "being partisan" or "biased" in a conflict and EDR process and the way the 

Commissioner addressed the issue. They explained that the assumption of opponent 

179 Opponents suggested that having no policy on the trees could allow 4 laning of the entire length 
of the Avenue. That was precisely what some opponents feared when they suggested the way the issue 
was couched as 4 laning only to Te Awe Awe was ''the thin edge of the wedge". They no longer 
believed Council was committed to pursuing the CRTWP strategy at that stage, but had a "hidden 
agenda" to pursue the L TOP. 

180 Speculation about other possible policy options includes: retaining protection for those trees not 
affected by the proposed widening to Te Awe Awe Street (the focus of debate and its resolution 
depended on the need or otherwise, and the pros and cons of widening the Ave only to that 
intersection, even though the TOP policy for trees had referred to trees in other sections of the Avenue 
as welO; or those remaining at the other end of the Avenue; the possibility of a policy for the new trees 
perhaps to manage them to recreate an 'avenue' amenity in time. 

181 Consultants who appeared as expert witnesses for the opponents indicated they felt they were 
respected as professional witnesses. One stated, "I think we were treated as well as anybody else, we 
were treated quite courteously and it wasn't the experts who made the faux pax." 
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submitters having 'leanings' was correct, as they were involved in a conflict so obviously 

held other interests and values in higher regard than those whom they were opposing. 

However, they did not accept what they regarded as an inference that Council's case and 

its witnesses were not also partisan. 182 Furthermore, that the Commissioner then gave less 

weight to the evidence presented to support or validate opponents points or to criticise the 

proponents case, they did not accept as a fair approach. 

Public "I am as well qualified as [he] is, but because I am a submitter, I am regarded 
as having lost my brain - as not being able to put forward a reasonable and balanced 
argument as against those who are actually paid by the Council to be unbalanced, 
[lawyers and consultants] have to be partisan when they argue for their client." 

Public "I think [Council's expert witnesses] gave a lot of views or opinion, and go to 
a lot of hearings, so I think they thought they are bush lawyers, and [one consultant] 
in particular would leap up and protest, and he is not allowed to, but as soon as 
someone said something he didn't like, he would jump up and then [counseij would 
leap up to cover for him and say he objected. But you are not allowed to interject or 
object or anything at all, but he did this and he would also put forward legal 
arguments, in relation to the RMA, 'I know the ropes' and so on. [Another witness) 
acted exactly the same way at times." 

Opponents suggested that evidence should be assessed on its merits, not on the basis of 

who presented it. They anticipated that would be the case and so used the skills contained 

within their personal networks. 

Public "So we spanned fairly wide, using our network of local people which enabled 
us to keep our costs down to a level we could afford, or what could be sustained." 

Public "If you look at the decision he makes comments like, 'I prefer the professionals 
evidence in this case'. It sort of defaults to that. I mean in one particular case where 
professional evidence had actually been proven to be wrong and evidence was 
presented that it was wrong ... that evidence was still presented and he writes in his 
report that he accepts the evidence of the professional witnesses. Even though it had 
been peer reviewed ... (he] had much that greater tendency to say the public really had 
to ... they were almost in an impossible position, because they were not professional 
witnesses. He almost said they had to lose and that didn't cheer up the public." 

Public "A lot of people got the impression their expertise was questioned. In my case 
I presented expert evidence, in the sense I am a mathematician and could prove that 
certain evidence presented was mathematically incorrect and on that grounds they 
can't challenge me. Although, the opposition tried to rule it out, because I was not 
allowed to give the evidence in the first place [he hadn't mentioned it specifically in 
his written submission] . They [also] tried to claim it was irrelevant and then Bornholdt 
ruled that a) they had brought the evidence in, and b) I was a mathematician so 
clearly I was able to comment on it. But he then makes the comment that... and when 
I was actually giving my evidence he made the comment that, 'you are now speaking 

182 Several argued that proponents were equally or even more partisan in relation to a different set 
of interests and values, and that the Commissioner did not seem to consider or acknowledge that might 
be the case. Reasons were proffered by participants who commented that the proponents witnesses 
were paid well and as they want to maintain a good 'working' relationship with Council, they will 'say 
the right thing'. These people indicated opponents expert witnesses had less personal incentive to 
please their employer and were thus more credible witnesses than Council's. 
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in an area which is not your professional area', after the opposition had complained 
when I had brought some point up. There seemed to be an inability to accept that if 
I was talking about maths, I was talking professionally, if I was talking about 
something else I was giving an opinion. They said because of that, that clearly makes 
the whole thing tainted, as it were, by my opinion. It put me in a very difficult position, 
as I was not there as a professional witness, but as an opponent." 

Opponents thus described it was difficult to validate their views as these were discounted 

due to an assumption of partisan bias. They considered discrediting tactics were used to 

reinforce that, as they were partisan, therefore their evidence was of questionable value 

or was less credible. They also described it was difficult to argue against a case when so 

much of the proponents evidence was presented as 'expert opinion'. 

Public "[Counseij kept objecting, I assume on the grounds that he thought they were 
being defamatory, as they were casting aspersions on the evidence .. . of his expert 
people. It's pretty difficult to put forward your evidence in an opposing submission if 
you are not allowed to point out the weaknesses in some of their evidence. I was 
pretty shocked at all this." 

Public "They used discrediting tactics, to discredit people and tried to show how 
stupid or ridiculous we are." 

Public opponents attempting to make countering points or alternative interpretations and 

consequent conclusions could not actually come up to the task of 'challenging' the experts, 

as the Commissioner weighted consideration in favour of the expert as a rule of thumb. 

Public participants came to a conclusion that only paid experts, with similar qualifications 

and experience can seriously challenge experts. Opponents pointed out, to their minds, this 

approach was overly dismissive as they believed they did have a high calibre of evidence 

and qualifications to support their evidence and opinions. Also some questioned why a 

process would invite public views, when what the hearing process seemed to require was 

a panel of independent 'experts' to debate the issues. 

Public "Another problem is the way you view the evidence .. . you have a very well 
educated population and it was quite noticeable. In the [first] hearing, a Council 
witness stands up and says who they are and they reel off their qualifications and 
they are there as a professional. The opposition actually changed tack at that point, 
they also stood up and reeled off their qualifications. But they are not treated as 
professionals because they are expressing an 'opinion', whereas the professionals are 
meant to be presenting 'fact and science'. So things then can be dismissed because 
you have a personal interest, even though as a scientist or whatever you may have 
very good factual knowledge of the situation." 

Opponents suggested aspersions were cast on the integrity of all their witnesses on the 

basis they were in the employ of an 'interest group' or public opponent. 183 

183 They suggest an assumption of at low cost and thus also some sort of philosophical agreement 
with their position was made by the Commissioner. In this research, consultants for the opponents were 
asked why they had appeared. They indicated they had not done so on a basis of philosophical 
agreement with the clients interests. They indicated they had personal philosophies that meant requests 
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Public "Well you don't have to tell them whether [consultants] have done it voluntarily 
or for less than usual, but I think they always assume they have, as they know you 
have to be doing it on a shoestring, because we don't have access to the unlimited 
ratepayer purse. We have to be doing it as cheaply as possible and they know that." 

Opponents suggested it was assumed their expert witnesses may have acted as advocates 

rather than independent professional analysts, on the basis they were not well paid. One 

of Save the Avenues expert witnesses was described by others as 'scathing' in his criticism 

of a Council expert's analysis given in evidence, and was therefore considered 'blatant' in 

his advocacy. Both the nature of his criticism and consequently this witnesses 'expertise' 

drew sharp criticism from the Commissioner, who concluded "I placed little weight on 

[witnesses] evidence" (Bomholdt, 1996). As such a lack of diplomacy essentially meant the 

relevant observations that witness did have on the matter of critiquing expert evidence were 

lost to the case. However, several other witnesses were not advocates but independent 

experts and several of the opponents were also expert in some of the areas on which they 

commented within their submissions. In that capacity they believed they too offered 

analytical expertise and professional opinion. The Commissioner commented on the 

credibility factor in terms of 'expert evidence' stating, 

"[Counsel for Council} submitted that a great deal of evidence was presented 
by submittors on subjects ... from persons who had no qualifications in those 
areas.. . That a number of those persons who spoke were quite frank about 
that and spoke as advocates. [While] he had no criticisms of that, [he] agreed 
with me that, it was then a question of 'weighting' that I might give to such 
submissions and/or evidence... A simple rule followed by the Planning 
Tribunal and which he submitted was appropriate for me to follow was that 
when lay evidence is contradicted by expert evidence by a person qualified 
and experienced as such in the relevant field; the expert evidence must 
prevail. I agree ... However that is not the end of it in a hearing such as this, 
where there a number of resident concerns involving a consideration of areas 
such as... which carry with them, subjective views, where a great deal of 
emotion is generated (from either side) and where anecdotal evidence is also 
high - again, where in my view a balance has to be struck and weightings 
made by the hearing authority' (Bomholdt, 1996,p91, ME). 

It is evident that different interpretations were brought to bare on the 'facts' informing the 

issues. The opponents perspective was that their interpretations were rejected, not because 

they were shown to be incorrect, but because the alternative opinions and views were 

preferred on the basis of acknowledged 'expertise' or "by default" based on an assumption 

of bias as opponent submitters (and possibly their expert witnesses) were partisan, and an 

implied assumption that Council's witnesses were not. Opponents indicated that the 

analysis of submissions undertaken by the Commissioner became a subjective weighting 

for expert advice and representation in a hearing deserved a response and therefore they do vary their 
fees according to the client's ability to pay. 
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system which ranked partisan submittors (and their expert witnesses) against professional 

expert witnesses, less worthy interests against more worthy interests, and also positive 

effects against negative effects. They did not accept this approach was fair or appropriate 

in the circumstances and in the context of the RMA. 

Officers and Councillors provided a different view on these problems, when they described 

the hearings from their perspective. They believed that the integrity of professional experts 

was constantly challenged by members of the public, who they considered did not have 

comparable expertise in the area they were criticising. The criticisms of experts and their 

evidence were also, on occasion, considered defamatory. Council participants expressed 

disappointment that the integrity of experts was brought into question and at what they saw 

as unsubstantiated claims being made by opponents in trying to argue against expert 

witnesses evidence. These participants suggested there has been a gradual undermining 

of the concepts of 'professionalism' and 'expertise' . They indicated that they trust 

consultants, but some members of the public don't. 184 

Officer "Another thing that I saw which I was saddened by also, was that people who 
give advice from a technical or professional point of view, really having their 
professional expertise not just questioned but actually defamed in a number of cases, 
and the Commissioner did make comment on it. Somehow there is a demeaning of 
what it is to be a professional and that people in a professional position can somehow 
either be brought or are not professional in their approach. 

Councillor "[Officers] have plenty of responsibilities ... to ensure that they themselves 
remain objective and don't become one eyed. By that I mean they don't lose their 
professionalism and start adopting courses or beliefs that can't in fact be justified 
professionally. That is their absolute role ... [Consultants] I don't think have anything 
like the same responsibilities, but they have different rights that enable them to be 
heard. The problem is that because they don't have the same responsibilities they 
can say almost anything and the campaign in many areas is the campaign by 
assertion - if you say it often enough and strongly enough then it must be true ... 
Expert integrity is challenged constantly, but critics don't have to produce any 
[evidence?] of their own." 

Public opponents expressed similar disappointments, that their expertise and ability to 

present reasonable evidence, arguments and rationales for their assertions were not 

respected by those they opposed. It appears that disputing parties held to the saying "he 

who pays the piper calls the tune" in relation to their opponent's expertise but found that 

an extreme insult to the integrity of professional expert opinion when implied of their own 

experts. That such sources of conflict arose in this dispute underlines the benefits and 

difficulties of generating and presenting an objective data base and analysis, to assist EDR. 

184 An issue of 'contestability' of professional work has been noted in footnote 166. 
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All groups indicated a role of the hearing forum was to isolate fact from opinion, but 

described problems implicit in doing so. Opponents indicated that the arguments presented 

by experts and submitters, for both sides alike, involved subjective elements, opinion, 

conjecture, speculation and matters of preference. Opponents suggested that differentiating 

facts from other 'evidence' appeared to have been controlled mainly by counsel for Council 

who objected, to indicate when a speaker was giving opinion or was speaking outside their 

area of expertise, throughout the presentation of the opposing case. There appears to have 

been less highlighting of fact from opinion in the proponents case, as it was presented first 

and the opponents counsel was not active at objecting during presentation of that case. 

Public "The hearing environment was intimidating. I suppose it has to operate that 
way because its dealing with matters of fact, isolating fact from opinion." 

Consultant "It was the most aggressive hearing I have ever been involved in. 
Because I knew ali the parties involved, I knew the Commissioner, I knew the lawyer 
for the other side. Normally I would make a few jokes and things, but this time, if I 
tried to mention the law myself as a planner, the lawyer on the other side stood up 
and pointed out I wasn't qualified to make those comments." 

10.1.11 Conduct of the hearing, its tone and impression on opponents. Some came to 
believe the forum was not 'user friendly' or equitable. 

Perspectives on the 'proper' conduct of a hearing. 

There were variable views on what constitutes the 'proper conduct' of hearings. Some 

participants' view on the degree of formality necessary and appropriate in a hearing differed 

from the approach they considered the Commissioners applied, while others conferred with 

their approach. It was also apparent that the degree of formality was thought to depend on 

the individual presiding. The formality, rules applied and general tone of hearing was 

intimidating mainly to the public opponents. This conclusion is drawn as proponents and 

their supporters, expressed greater levels of 'comfort' in that forum than did opponents. 

Officer "In terms of peoples comfort levels, I think that for some people [it was) 
certainly a more formal hearing, they were tenser and they felt fairly intimidated. 
Others seemed to actually lap it up and enjoy it, they felt that was their role and I 
guess that depends a bit on the type of person you are and the experience you have 
had. But there certainly a number of submittors who really performed very well in front 
of the Commissioner and obviously that was a forum they enjoyed." 

Public "It took me by surprise to a certain degree. Admittedly I attended a couple of 
submissions before mine, so I actually had an idea of how it was going before I gave 
evidence. But if I hadn't done that, I would have got quite a shock as far as my rights 
of participation in the hearing. In other words understanding that the Commissioner 
basically had the power to over-rule or exclude information that wasn't of a 
quantifiable or of legal significance. [That surprised you, had you thought you could 
present any evidence you liked in your own way?j Yes, and because my submission 
was based very much on opinion, (which I wasn't expecting to be seriously 
considered but at the same time I voiced it), but there was also factual information 
in it as well. It was just the clash tied up with the legal attitude of the 'counterviews' 
and the lawyers being there present that sort-of-uneasy scenario." 
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These last comments of a public supporter of Council's proposal indicate he came to 

believe that it was the formal rules of hearings, with regards the Commissioner's powers, 

that led to opinion or unquantifiable information being 'over-ruled' or 'excluded'. 

Public "My presentation was very short - five minutes - compared to others who were 
trying to get their personal views, or views that couldn't be backed up by factual 
information across, and basically a lot of that was just disregarded. So they would 
have felt aggrieved because of it and they probably would have put a lot of work into 
providing that information. Now whether that could have been resolved by some sort 
of information pact beforehand, I don't know. I think it's an opportunity for those 
people to express their views. Whether they are considered in decision making or is 
written up in the paper the next day, I guess it is an exercise for people to get their 
views across." [So ft depends on the type of information as to whether the 
Commissioner is able to take ft into account or not?] "Yeah... I saw it as an 
opportunity for people to state their case at the hearing, but it didn't really come down 
to that information that was provided. He made the final decision, it came down to 
whether it was legal or not. So you might say it was a bit of a wasteful exercise." 

ii Perception that the procedures or roles 'for hearings were unclear 

Participants from all groups indicated there were lengthy legal arguments that went "over 

their heads". These related to how the hearing ought to be managed, whether evidence 

could be struck out or not accepted for the record, and over issues relating to the 

'admissibility' of evidence. 185 A participant suggested the whole hearing appeared to them 

as "real Raffity's rules, make it up as you go along." Legal debate to determine what 

could be considered within a hearing and what was the 'proper conduct' of a hearing 

contributed to perceptions that there was uncertainty as to what could and ought to occur 

within a hearing forum. Participants described that they didn't understand the lengthy legal 

debates. Some questioned why such debate occurred at all, and asked why there weren't 

clearer guidelines for the conduct, and protocols of local hearings. Linked observations 

related to formality. It was indicated that the hearing forum was "like a criminal court". 

Public "They ran it like a criminal trial. The Council is innocent until proven guilty and 
I was pretty shocked at that - instead of an inquiry, of sitting people around and 
actually talking about the issues. It is supposed to be a more user friendly 
atmosphere or less formal, it didn't have to be like that." 

185 Public "A plan change is an extremely complicated process. .. I had raised an argument in 
passing, as a sort of throw away comment, that I thought this particular thing was 'invalid'. But I hadn't 
put it in my original submission so [the Commissioner] had no jurisdiction to consider it. But despite that 
he had allowed the Councils solicitor to give a rebuttal of it, so he shouldn't actually have heard that 
either ... In relation to another matter he said he wasn't going to hear me and said I would have to 
withdraw it or take it to the Environmental Court. So I agonized for about two weeks preparing a case 
saying I didn't have to withdraw my comments and he accepted that finally. [Opposing counseQ because 
of this stuff that I had found out, supported this (the fact that we didn't have to withdraw it or go to 
Court). But then [the Commissioner] said, "you don't have to withdraw it and I will hear your argument 
which I had previously said I wouldn't". That was the one I had to prepare on the spot. So, I had half 
an hour to prepare a case in relation to the 'invalidity' argument he had said he wasn't going to hear. 
He said, "right, I'm going to hear you now", and I said, "Well, you said you weren't going to hear me, 
so I'm not really prepared", and ... he gave me half an hour to sit down and prepare it. But wasn't that 
great I mean you are on the back foot." 
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Public "I did find it a very formal process .. . I understand the basis now, of the hearing 
and how its not a legal court of law, but how it is obviously very close to it." 

10.1.12 Perception of inequitable treatment or imbalance in the forum 

i The ortler of presentation of evidence and right of rebuttal 

The order of presentation of evidence and the right of reply, with no ability to question 

witnesses was seen as a disadvantage to opponents, as they were not able to explain 

misunderstandings and misinterpretation of their evidence, shown by the proponents team 

during the rebuttal evidence. Opponents suggested that this promoted the proponents 

interests and downgraded others, as they had no opportunity to clear up misinterpretations. 

They suggested these problems could have been overcome in an informal forum. 

Public "There was another imbalance, in the sense that the [Council's counseij gave 
their view first, then the objectors gave their view, then his team came back for a 
second bite at the objectors. So they were able to have two sets of submissions, like 
a cross-examination , but without people being able to respond. So to our minds, that 
really unbalanced the whole process. But that was the way it was done." 

ii I ntenupting submittors during their presentations. 

Opponents indicated it was a problem for them and their witnesses to be 'interrupted' 

during their presentations and suggested it was a deliberate tactic to put them off and 

fracture their argument, as some objections were for 'pedantic' things. A participant said, 

"the constant rain of objections totally detracted from the interesting and informative detail." 

Public "I thought there was going to be giving evidence and having an opportunity to 
present your views and your case, but the Council's solicitor was leaping up all the 
time and objecting" 

Public "It [the second hearing] was very adversarial, and I can understand them doing 
that because they were allowed to get away with it and it helped to denigrate the 
oppositions' arguments" 

Public "[Counseij was constantly interrupting people as they presented their 
submissions and that was threatening to some." 

Public "There was one time when I felt like standing up and telling them to stop it 
when (Public] was speaking. Now he doesn't have experience in these things and 
they hassled him non stop throughout the whole thing when he was giving his 
evidence. They kept badgering him and kept making quiet comments - back 
comments were being made while he was speaking. They would question his 
judgement, they would question him." 

Public "[Counsel for Counciij also intimidated people by objecting to all sorts of things 
they said. Leaping up all the time and he said at one time, 'If I may Mr Commissioner 
continue to make these objections", and the Commissioner said, "Continue to do so 
[counseij , you need the exercise", and so on and they had this kind of humour going. 
But I saw it as very rude to the people being constantly interrupted, and it showed a 
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camaraderie between the two."186 

10.1.13 Perception of inequitable treatment or imbalance in the decision 

i The relevance of perspective and feelings in EDR 

It has been noted that some opponents suggested that the Commissioner favoured 

Council as they saw the way the hearing was conducted as inequitable, and the variable 

treatment of submitters as a disadvantage to opponents.187 Supporters of Council did not 

experience many of the problems other submitters said they experienced in the hearing. 

This was found to be largely due to the approach of counsel for Council. With regards this 

combination of 'problems' to opponents minds, it is important to note that they are the 

perspective of opponents interviewed, and that it was their perceptions and experience 

of the hearing, as well as the 'tone' of the written decision, that led them to their 

perspectives. Other participants made no mention of any 'equity' issues 188 or any 'issue' 

186 It is not clear by what criteria Council selected a particular commissioner for either hearing. 
Although a skeleton of the process for the appointment of the Commissioner, for the second hearing, 
appears in Council's records. A solicitor based in Wellington introduced himself to Council, and put his 
name forward to act as commissioner. This person had applicable experience and Council replied that 
"while another solicitor was to be used, Council would keep his CV and avail him some other time" (date 
not recorded). The solicitor who was appointed was invited by Council to act as Commissioner. This 
person was recommended by Council's solicitor and in the letter enquiring after his services, it was 
noted that "Our solicitor ... has we understand informed you of summary details on the subject ... We 
have contacted you following [counsel's] recommendation" (Officer to Commissioner Bornholdt, 
12/03/96, ME). This Commissioner replied that he would accept the invitation. The appointment was 
confirmed (Officer to Commissioner, 27/03/96). The appointment of the recommending solicitor as 
counsel for Council in the hearing was confirmed (Officer to Solicitor, 19/03/96). That the appointment 
was made in this way was not recounted by participants but appears in Council files, and so are the 
facts of the matter. Council participants indicated that appointments of Commissioners are often made 
on the basis of recommendations of officers and other professionals. It is also of interest to this 
research to determine how the EDR processes are established and implemented. Therefore, it is 
relevant to note that the Commissioner who was acting on behalf of the regulatory and policy-making 
authority does appear to have been selected on the recommendation of the solicitor representing 
Council in the capacity of a proponent of change, or applicant. While no inference of bias is being made 
from that fact here, it is questionable in terms of Council's concerns about 'natural justice' and 'public 
interest' whether appointments ought to be made in this way. Participants' suggestions for future EDR 
processes are provided in Chapter 13. 

187 It is important to note that the Commissioner and Counsel for Council would certainly provide a 
different rationale for their activities, from their perspective. However, neither consented to participate 
in this research (for ethical reasons) so their perspectives are unknown to it. It has been stressed that 
this research is interested in participants' perspectives as it is these that produce conflict and which 
must be reconciled in EDR. Furthermore it is perspectives of public participants in EDR processes that 
must be considered in any evaluation of the effectiveness of EDR processes in achieving what it is they 
were intended to achieve, by being open to the public within the context of the RMA. That some of the 
perspectives and rationales for these may not sit well with other perspectives does make there 
existence any less real. 

188 A difficulty in undertaking this research was that, as it was seeking participants perspectives, only 
limited or generalized prompts were used to encourage them to recount experiences 'in their own way'. 
This was also to preserve anonymity of other participants. Therefore eliciting comment on specific 
observations of other participants was difficult. For example, when prompted to discuss 'equity issues' 
in the hearing, an officer participant refused to discuss "that side of things". It has been noted that the 
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with regards the neutrality and independence of the Commissioner, presumably as they 

did trust the integrity of his appointment and of the process used in coming to decisions. 

It is also of note that while participants representing the proponents perspective did not 

mention such events as problems or limitations within the hearing, neither did they refer 

to them as benefits or strengths of the process. Such factors also serve to illustrate again 

the role of perspective in 'dispute resolution'. In the interests of on-going relationships and 

reputations, it may not be enough to comprehend substantive issues and to concentrate 

on resolving those alone. The perceptions and feelings of others are also important. 189 

ii The result of the hearing, and 'scope' of hearing decisions. 

Participants indicated that not all their concerns were acknowledged in the decision, nor 

did the hearing deal effectively with the range of competing values. Opponents indicated 

that it was not clear how their evidence had been considered by the second 

Commissioner in coming to his decision, as it was not always addressed directly within 

his report. This also meant they were uncertain exactly why it was rejected and why the 

Council's case was accepted.190 

Public "In the summary ... he neglected to note many important bits of information 
[witnesses] had said. So I don't think the decision even provides a permanent or 
accurate recorded. Not putting it in the decision, had the effect of making it as if it 
had never been said. At least when you say something you would like it noted for the 
permanent record." 

Opponents comments with regard what they considered an absence of analytical 

discussion on their evidence (as presented in the forum) within the decision, raises an 

issues in relation to the 'official' permanent record made of all 'submissions' presented to 

the hearings. Participants questioned if their submission may have been neglected or 

forgotten by the Commissioner while making his deliberations, as they were followed by 

currency of the conflict did lead to some sensitivity by participants. Such reactions did make it more 
difficult to research the alternative views on these events. 

189 In recognition of that, later in the dispute having felled the trees, the Council did endeavour to 
undertake 'reconciliation' with the community. 

190 The decisions summation of information, along with comments by the Commissioner in which 
he indicates some views on it, includes: a 36 page summary of information presented by Council's 7 
witnesses, a 23 page summary of information presented by 22 opponent submitters (and their 
witnesses), followed by 4 pages on 6 submitters in support and 5 pages on the rebuttal presented by 
3 witnesses. The record of the hearing then, contains 45 pages of supporting evidence (summary of 
14 individual 'submissions'), and 23 pages of opposing evidence (summary of 22 'submissions'). Some 
of the Commissioner's views on evidence is contained within those summaries of submissions. 
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rebuttal evidence and do not appear "on the record" within the decision. 191 The official 

'record' appears to be the written submissions made some four months prior to the hearing, 

the summary of Council's evidence circulated with the order papers to all submitters 

appearing in the hearing and the Commissioner's decision itself. These papers are not a 

comprehensive summation of all the arguments brought to the hearing. 192 

iii Attendance during the presentation of all evidence in the hearing in order to have 
criticisms of evidence seriously considered. 

Opponents gathered from statements in the Commissioner's decision that they were 

expected to attend the hearing for the duration of the presentation of Council's evidence 

in order to have criticisms of it taken seriously. 

Public "The Commissioner even said something like, you need to be present for the 
entire hearing to be taken seriously." 

Public "I mean [Commissioner] said he gives less weight to our evidence because we 
didn't sit through the whole hearing. Some of us actually have to earn money, but I 
had someone taking notes. He said, 'It's a very sad thing , but you just have to be 
here all the time or I really can't give as much weight to your evidence'. 

The Commissioner stated that while he "understood the difficulty of 
residents/submittors being in constant attendance ... However it makes it difficult for 
a commissioner. .. if parties in their submissions and /or evidence make criticisms of 
others or expert witnesses who have themselves given evidence, without the party 
making the criticism having been present during that other party's or expert witnesses' 
submission or evidence. As a Commissioner, that absence does have a bearing on 
the weight that I might give to that particular submission and/or evidence." (Bornholdt, 
1996, p90, Ml) 

In essence the inference taken by some participants was that their presentation was not 

well considered, if it was based on the written evidence pre-circulated to participants. They 

needed to also base their critique on a consideration of others' oral submissions. 

10.1.14 Personal time and money spent through participation. 

Participants commented on the amount of personal time they had spent attending to 

participation in the formal processes. Participation had been at some cost to their personal 

lives as they continued to maintain jobs, and family relationships. Public "I mean it has 

personally taken about one year of my life away, not to mention others." Most of those 

191 The Commissioner comments, in his decision, that he made notes during the hearing. He also 
requested notes made by the City Secretariat taken during the hearing (letter in Council records) which 
were provided to him. No transcript was made of the hearing. The most comprehensive notes were 
made by an officer but were not retained in Council records and were not made available to the pubHc 
as a record of the proceedings. 

192 In undertaking this research submittors were approached independently and individually for their 
submissions as these were not retained individually or as a complete set, in Council's files on this issue. 
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interviewed had participated in every process, which spanned a period of four years. Public 

participants also indicated participation had come at considerable personal financial cost. 

One individual submittor calculated the personal cost of research, preparation and presenting 

their evidence (with expert witnesses) in one hearing at approximately $3,000. This person 

pointed out all of the proponents witnesses had been paid well to participate. Further-more 

attendance at hearings requires time off work, for public participants, that is why most were 

not able to attend for the week. 

Public "I know it has done me personal damage. I lost my holidays and I spent a lot 
of time on this and have been very frustrated by the process. Whether it is doing me 
any professional damage I can only wait and see. There is a possibility relationships 
can get strained if people hold a different view to those I have publicly stated ... One 
of the things that has been absolutely tragic is that there are people of goodwill and 
knowledge who could help the Council reach wise decisions or show them ways of 
reaching wise decisions and the Council doesn't want to know. It is sort of generating 
a gown and town antipathy. It beats me why the institutions can't work together more 
closely." 

10.1.15 Unrealistic expectations of public participants 

Council participants referred to unrealistic public expectations. Commonly these related to 

a misunderstanding about the level of consideration that can or ought to be given to public 

input into planning and decision-making processes. They suggested the public expect their 

views to have 'a priori' influence, whereas Council considers this one stream of information 

amongst several. 

Officer "Since the 1989 reforms, Council were made to consult on a whole lot more 
than they ever had to before, and there is nothing wrong with consultation, it is a very 
important undertaking. But, one of the things that seems to have happened, in my 
view is, that in terms of the balance of the things that you need to make a decision, 
(of which public consultation is a part of, there is also professional advice, there may 
also be other historical things that you need to know about, plus the political view in 
terms of political decisions), that there is a real imbalance beginning to occur in that 
people expect if they are consulted that somehow these other streams of information 
and advice that you would normally use to make a decision - that these take a much 
lower priority and the consultation takes a much higher priority and I think Council 
needs to do some work and say, 'this is how we make decisions and this is where 
consultation fits into that process'." 

Officer "My impression was that a lot of submittors felt that the hearing was like a 
democratic process - the weight of numbers would mean a particular outcome -
whereas the hearing is actually about a summing up of the points of law and what is 
appropriate under the law. It's not - well, you may have hardly any submissions in 
support of something, but if the weight of the law and the interpretation of the Act is 
in support then that is what the outcome will be and I really think that is something 
that is very poorly understood. So while I believe peoples' views are sought I think 
that the people who gave a view have a different opinion, because of that non
alignment. (So is that the nature of the forum or how it makes decisions?] Yes. 

Tables 12 and 13 present the conclusions on the problems and limitations within formal 

consultation and EDR processes as described by participants. 
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TABLE 12 CONCLUSIONS ON >THE · PROBLEMS AND LIMITATIONS WITHIN 
FORMAL OR REQUIRED CONSULTATION I EDRPROCESSES 

* 

* 

* 

* 

* 

* 

* 

Written submissions were not thought to be effective forms of public participation. 

A pre-hearing meeting was held prior to the resource consent hearing, its purpose 
was to exchange information and clarify the relevant legal issues. It was not an 
ADR forum. No pre-hearing meeting was held in relation to the second hearing. 
Council's trichotomy of roles caused co-ordination problems within Council in 
relation to the resource consent hearing. This was not the case in the second, as 
Council focused on the task of supporting its case and winning its case .. . 

Consequently, written submissions were not analyzed with a view to assess the 
scope or nature of the issues (as this would occur within the hearing) or to design 
a forum for resolving issues to the satisfaction of all the parties. While it was 
anticipated that submissions would be analyzed by the regulatory authority with 
a view to identifying issues and establishing an appropriate EDR forum, in this 
case they were found to have been analyzed by a consultancy which worked for 
Council as proponent, and as regulator and overseer of the EDR process 
simultaneously ... 

This raised questions relating to whether that analysis was conducted as an 
independent review of the issues and to design an appropriate EDR forum, or on 
behalf of the proponent. It was identified that the responsibility for independent 
evaluations of all submissions and the conduct of the forum lay with the 
Commissioner, who had powers to request further information if it was thought 
necessary , or to establish an ADR process. 

Council's roles as regulatory authority (police) and overseer of consultative and 
EDR processes Oudge) were effectively passed over to the respective 
commissioners in each hearing, (although it was noted that vestiges of these roles 
were carried into hearings). However, it was not apparent that the Commissioners 
had taken a hand in setting up the hearing process. For example, the 
Commissioners had no role in establishing the 'stated purpose' of the hearing or 
in defining the 'certain matter' to be determined, Council as regulatory authority 
did. Council's consultants, prepared the reports as necessary for each of the 
formal processes. These were not perceived as independently or objectively 
prepared reports by all the participants. 

Commissioners were also found not to have had a strong hand in 'designing' the 
EDR forum, for example, the decision not to hold a pre-hearing meeting in relation 
to the second hearing appears to have been made by Council, in accordance with 
the advice of their solicitor, and not by the Commissioner who asked Council to 
advise if a pre-hearing meeting should be utilized, rather than telling Council (as 
proponent) whether he thought it would be a good idea in the circumstances. 

The protagonists became involved in this conflict in different ways, which affected 
their abilities within the formal EDR processes. Council acted in· a proactive way 
and so had prepared for the dispute and EDR effort prior to initiating a particular 
process., while opponents acted in ·a reactive way as they responded. to events 
initiated by the proponent 

Table 12 continues ... 
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Table 12 continued ... 

* 

* 

* 

* 

* 

* 

* 

* 

Opponents had to comply with the timeframe established in the RMA, while the 
proponent was able to exercise choice in when to initiate those processes and 
become involved in formal processes. The effect was that, in essence, the 
proponent chose when to initiate the process and so started the time schedule set 
within the RMA only when they were prepared, while opponents were unaware a 
particular process was to be formally initiated. 

Protagonists had different circumstances in which to prepare for the hearings. This 
led to different abilities to access information, prepare and coordinate evidence, 
submissions and witnesses into a comprehensive, structured case. 

Inequitable access to information was found to have been a problem for 
opponents. Issues of access to information were caused in part by Council being 
both the proponent of change or applicant and regulatory authority, as all the 
parties participating in the hearings relied on Council as regulatory authority for 
information in preparing their case. While both sides were provided that 
information, it was available to opponents for a shorter time than to proponents, 
and at a cost not levied on those working on behalf of the proponent. Similarly, 
information generated by the applicant or proponent was not available to 
opponents until just prior to each of the hearings. 

Inequitable access to information led in turn to different abilities of the experts, 
presenting evidence on behalf of the two sides, to undertake their analyses and 
to prepare their evidence. 

These problems were compounded by a disparity of resources between the 
protagonists. This gave rise to different abilities to commission expert analysis 
(including 'data' retrieval), and to employ the support services of professional 
experts in presenting a case within the hearing process. These disparities gave 
rise to problems for public participants within the forums. 

Some information was not available to inform all the issues participants believed 
needed to be addressed within the first hearing, and a lot of information remained 
controversial within the second hearing. 'Information issues' were not resolved to 
the satisfaction of all the parties. 

Employing expert witnesses, together with experienced legal counsel, was 
considered critical to the presentation of a case. However, the opponents did not 
'know' this until after they had participated and most indicated an unwillingness to 
participate again, knowing that was the case. They had relied on personal 
networks and taken short-cuts with their expert witnesses and legal counsel as 
they could not afford to employ professionals and experts in a fuller capacity. 

There was a mismatch in the experience and expertise of protagonists which gave 
rise to problems within the hearing forum. The hearing forum and process did not 
minimize the importance of this mismatch, rather it was described as highlighting 
it, as the more experienced and expert side was able to exploit their opponents' 
comparative weaknesses to their advantage. 

Table 12 continues .. . 
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Table 12 continued;;. · 

* 

* 

* 

* 

* 

While the purpose of the hearings was clear in that the 'certain matters' requiring 
resolution were succinctly stated, participants described that this constrained the 
opportunities for evaluating the issues and excluded important related issues from 
consideration. Some thought that this was a benefit of the forum, as it focused the 
terms of the resolution onto key legal issues, while others indicated that approach 
precluded an holistic, comprehensive-integrated approach to EOR. 

In relation to the first hearing, the streamlined and explicit purpose constrained the 
ability of the forum to consider issues thought relevant by the applicant (for 
example, the positive effects of road widening, problems with traffic and securing 
a second bridge). The resource consent hearing was described as being unable 
to balance the positive effects, as perceived by supporters of the L TOP, as it 
focused on the adverse effects associated with felling the mature trees and 
establishing a new alignment of young trees (as these were the matters specified 
in the TOP over which the regulatory authority had retained control). Similarly, 
issues considered important by opponents were not directly relevant to the 
decision, because they were not able to be linked to the policy framework which 
guided resource consent decisions, even though that policy framework was 
established in 1988, prior to the RMA. That the Commissioner did not comment 
on these issues or did not seek to 'resolve' them was a limitation of the process. 

Similarly, while the stated purpose of the second hearing was explicit, which 
simplified the 'decision-making' process (as the determination was related to that 
purpose), protagonists disagreed over whether it aptly described the priorities or 
range of policy alternatives, or underlying reasons the policy changes were sought. 

The stated purposes of both hearings were described as having constrained the 
ability of the consultative (EOR) forum and process to undertake a comprehensive
integrated approach to formulating policy (in the case of the second hearing) or 
to formulating a satisfactory solution (to all participants minds) or strategy (in either 
hearing forums). 

Confusion among public participants as to the priority and relevance of issues, 
given the stated purpose of the second hearing, arose from different perspectives 
taken on the purpose of that hearing. The forum involved consultation at the 'policy 
formulation' phase of planning as it intended to describe the 'envelope of future 
opportunities', in respect of amenity and cross river transportation. However, this 
hearing was also, a consultative forum in which to evaluate the pros and cons of 
a specific project, which required a consideration of whether there ought to be a 
policy, that would determine if that project could be implemented or not. The forum 
did not, (and could not due to the approach taken by the proponent and to 
constraints on the process), evaluate wider policy issues, or evaluate the pros and 
cons of alternatives. 

These features of this process confused issues and led to problems for public 
participants, who endeavoured to introduce these approaches into their evaluation 
of Council's proposals. 

Table 12 continues ... 
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There was a lack of agreement on how to measure (and weigh up the importance 
of) all the values and interests brought to the hearing forum. There appeared to 
be a discounting of values and interests that were not well quantified or 'provable' 
with scientific evidence. Starkly contrasting conclusions were drawn by 
protagonists (and their witnesses) and the final determination appears to have 
been made in part, on the basis of assessing the level of subjectivity and partisan 
qualities of witnesses. 

Rather than seeking to determine an agreed set of data and method of analysis 
of the issues, both hearing forums selected which set of evidence (data and 
analysis) and conclusions was 'most credible' and accepted those as the facts of 
the matter. 

The selection of evidence and conclusions depended on the level of expertise, or 
professional integrity, of those presenting the evidence, but also on the basis of 
the Commissioners' personal consideration of the detail of the evidence. In the first 
hearing the Commissioner appeared to find applicant's witnesses partisan , while 
in the second hearing the opponents' evidence was considered partisan. The 
credibility of 'partisan' evidence was doubted in both cases. Public participants 
described this approach as a subjective evaluation on the matter of credibility of 
evidence, and described the approach as inequitable. They asserted evidence 
ought to be assessed on its own merits (not that of the witness) and did not 
believe that had been shown to be the case in decisions. 

A number of issues were identified by participants in relation to considerations of 
contrasting evidence, including that of expert 'opinion' . These issues highlighted 
an imbalance in the 'contest' between the two cases. These issues included 
questions about: the 'integrity' of witnesses (partisan characteristics and disclosure 
of subjectivity in the analysis) and assumptions relevant to how evidence was 
considered by the Commissioner; an apparent disrespect of professional expert 
witnesses, their integrity and thus their expert opinions as each side critiqued the 
work of opponents' witnesses, and; problems in isolating fact from opinion when 
different expert interpretations and conclusions are drawn from the 'facts' . 
Participants described having to prove others' views wrong and the validity of 
one's own interests and views rather than seeking to reach agreement that there 
were different views, interests and values each valid and worthy of consideration. 

These issues arose, in part, as a result of the adversarial model and character of 
the hearing forum. 

There was a perception of intolerance to public submittors for various reasons, 
which gave rise to views of inequitable treatment or imbalance in the forum. 

Adversarial characteristics presented problems for public participants, as did the 
fact that the formality of the hearing and related occurrences intimidated 
participants. The 'proper' conduct by which hearings •ought' to be run was variably 
perceived, with some believing the 'rules' associated with the process 
disadvantaged opponents in presenting their case, and others believing the 
procedures helped to clarify the way in which the issues were heard. Participants 
described the hearings tone and impression particularly on opponents. 

Table 12 continues ... 
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Some came to believe the forum was not 'user friendly' or equitable. The 
procedures or rules for hearings were not always clear to opponents. Participants 
described a number of issues relating to their perceptions of inequitable treatment 
of the two sides within the hearing forum. These included: an inability to question 
witnesses during or following their presentation of evidence as no cross
examination was allowed; the order of presentation of evidence and the right of 
rebuttal to the proponent was described as disadvantaging the opponents, and; 
interrupting submittors during their presentations was described as a tactic to 
distract from the detail of the submission and to intimidate. 

Public participants described that their attendance during the presentation of all 
evidence in the hearing appeared to be essential , if their critiques of evidence 
presented by others were to be seriously considered. They came to believe that 
they should not have relied on appraisals of the written evidence disseminated 
before the hearing, to prepare their cases. Participants described this as 
inequitable as they were voluntary participants, not paid to attend and had 
prepared their counter-evidence under pressure. They also identified that 
considerable personal time and money was spent participating in these forums. 

There were difficulties in exploring options and alternatives within the hearing 
forum , as that forum was not considered conducive to problem-solving or to 
thorough appraisals of alternatives presented. 

There was not a concerted effort to 'resolve' the conflict by formulating a more 
agreeable solution, to the satisfaction of all the interested parties. The hearings 
focused on allowing or disallowing the proposal as presented by the proponent. 

Primarily determinations were made on the basis of interpretation of legal issues 
relevant to the proposal but also, in the second hearing on the basis of an 
evaluation of the pro's and con's of a particular project. The pros and cons of 
alternatives did not undergo a similar assessment within the making of a 
determination, although many were proffered by both sides. 

Neither Commissioner appears to have had a role in formulating alternatives to 
the proposal presented by the applicant or proponent. It was considered that their 
role was to either approve or disapprove of the proposal as it was presented. 
Formal consultation processes were therefore seen as a means to monitor the 
effects of a specified proposal and the EDR process was seen as a means to 
determine whether or not that specific proposal was acceptable. As such public 
consultation in these forums was not seen as a step in the development of a 
proposal, but as the penultimate step in approving a proposal. 

The scope of the decisions were considered narrow, as they were based on 
interpreting and making determinations based on the legal issues. That the 
Commissioners did not comment on some issues, that participants thought 
important, led to perceptions that not all the interests and values had been able 
to be taken into account. The hearing can not be described as 'formulating' policy 
as it either or approved or rejected policies formulated outside of the EDR forum, 
and prior to the comprehensive consultation efforts the hearings represented. The 
hearings did not formulate policy as a result of that consultation, it made a 
determination based on a proposed policy. 
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TABLE 13 ADDITIONAL EXPLANATIONS FOR PROBLEMS andllMITATIONS. 

A Most of the problems described by public participants can be attributed to a 
combination of the following factors. 

1 Limited resources for undertaking a comprehensive, coordinated , structured case 
supported by professional experts and represented by legal counsel. 

2 Information surprise caused public participants to act in a reactionary way. Public 
participants were not prepared for what was required in terms of being involved 
in the dispute and its resolution processes. 

3 Information uncertainty with regards to what the facts were when describing and 
identifying sources and causes of problems, the feasibility of alternative options, 
as well as what all the consequences of different options could be. 

4 Lack of coordination between the opponents in presenting an 'opposing' case. The 
opponents were in essence individuals, some of whom had joined together 
temporarily under the banner of an 'interest group' in reaction to a proposal. Their 
'case' was therefore disjointed as opponents were multi-directional in terms of 
what they wanted to consider within the process and also in terms of their 
preferred outcomes of the process. 

5 Difficulties in conforming to the timeframe established by the proponents and the 
RMA. Opponents did not have enough time to prepare their cases. 

6 Inexperience with the processes and limited guidance on how to participate 
effectively or on how to present a structured comprehensive case to a hearing. 

7 The adversarial nature of the forum and features associated with 'fighting' a case. 

8 Discretionary elements of the process gave rise to variable approaches within and 
between the hearings. Participants observed what they considered 'random' 
characteristics in the conduct of hearings. This contributed to perceptions of 
inequitable treatment within hearings. 

9 Certain characteristics of hearings were prescribed in setting up the process. 
These defined to some extent how the forum would consider issues and the type 
of outcome possible in each of the hearings. The succinct purpose of the hearings 
had an effect of constraining or bounding considerations that were relevant to 
making a determination. This led participants to a perspective that the forums had 
not been able to take full account of all the diverse interests and values they 
considered relevant to resolving the issues. 

[Note: Several limitations of these formal processes and forums can be related to the fact 
that the process is prescribed to some degree, either by the RMA, the formal policy 
documents or by the constraints established by the regulatory authority in setting up the 
process (e.g. in setting a succinct well-defined purpose for the hearing, to streamline the 
process. This led to perspectives that not all the issues were addressed effectively or 
resolved satisfactorily within the forum). While some of these features are not highlighted 
within this analysis, they are discussed within the conclusions, in Chapter 14]. 

Table 13 continues ... 
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Table 13 cohtihUed ... 

B Most of the problems described by Council partk:ipants can be attributed to a 
combination of the following factors. 

1 Difficulties maintaining distinction between Council's trichotomy of roles. This 
caused some functional confusion within the organisation of Council. Diverse 
views about contestability within Council and the use of consultants led some 
participants to question the integrity of planning processes. 

2 A lack of clarity between Council's roles exacerbated conflict with the community 
as some public participants challenged Council's willingness to consider the views 
of citizens or to be directed by 'the public'. Of significance were the assertions of 
some participants relating to the concepts of representative democracy or 
'government for the people, of the people, and by the people', as some suggested 
these concepts were threatened during the evolution of these EDR processes as 
they described an inability of Council to demonstrate it had taken into account 
alternative interests and values, or had a public mandate. 

3 There were diverse perspectives on the mandate and role of Councillors while 
governing. Some participants described problems in measuring the strength of 
community feeling or opinion, and in assessing whether Council does have a 
public mandate, or the support of (majority) 'public opinion' on specific issues. 
There were diverse perspectives on what was in the 'public interest' and in setting 
the priorities of Council , (which reflected concerns about 'mandates' as indicated 
by elections, when individual Councillors did not necessarily comment on particular 
issues or provide their views during election campaigning). Also there were those 
with a view that Council does not, in fact, need the mandate of citizens on specific 
issues, as Councillors are elected to make determinations on these. The public 
in electing Councillors were described as having given Councillors the mandate 
to make the important decisions on the communities behalf. Therefore, Councillors 
need not consult with the community on particular issues as they have already 
been appointed to the task of making decisions. 

4 Difficulties in restraining strong political determination to pursue a project against 
mounting public criticism and escalating conflict. This caused problems in relation 
to managing the conflict and in preparation of a coordinated comprehensive 
approach to reassess the situation or attempt to resolve the substantive issues 
and conflicts evident in the community .. . 

5 A consequence was the difficulties caused by pursuing an adversarial approach 
to dispute resolution. This gave rise to a number of problems relating to a 
breakdown in public relations. Of significance was a perception of 'mistrust' of 
Council, which Council found difficult to redress. Difficulties overcoming mistrust 
of 'Council' motives contributed to information uncertainty as participants 
questioned the accuracy and interpretations of information generated by Council 
or consultants in Council's employ. 

6 Limited consideration given to how to effectively and appropriately manage the 
conflict with the community. A breakdown in public relations was suggested to be 
likely to cause on-going repercussions for Council 

Table 13 continues .. . 
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Table t3 •continued ... 

7 Difficulties informing the public about planning and decision-making processes and 
about specific Council projects. Insufficient time and effort put into providing 
explanations for decisions, to the public, caused on-going problems (e.g. a lack 
of understanding or misunderstandings in the community about how Council 
operates, and about the specific rationale for a particular project. Difficulties 
relating to public perceptions about what can be realistically accommodated 
though public consultation or public participatory planning processes. There were 
problems relating to the expectations of the public. 

C The limitations of the hearing process can be attributed largely to a combination 
of the following factors. 

1 Some uncertainty among submittors about what was allowable or appropriate in 
a hearing forum. There were variable perspectives on appropriate levels of 
formality and what were appropriate 'strategies' given that the forum aimed to 
resolve an environmental dispute. 

2 Variable views on the forums ability to resolve issues equitably. 

3 Focus on interpretation and resolution of legalities; giving rise to perceptions that 
not all the issues relevant to the dispute are considered (or were well integrated) 
integral to the resolution of the dispute. 

4 Decisions of Commissioners confined to certain matters to which they had been 
delegated authority to consider; gave rise to problems in relation to perspectives 
on the 'permanent record', treatment of evidence and views and the scope of the 
decision when resolving the dispute. 

5 Difficulties in catering to diverse interests and values. Some of the interests and 
values promoted in the forum where difficult to qualify in absolute terms which 
could be agreed to by all the parties. When subjectivity is evident, the views of 
professional experts prevail over those of lay people. 

6 Difficulties in relation to the established policy frameworks as participants variably 
interpreted how policies ought to be applied in practice and also sought 
consideration and resolution of issues additional to those circumscribed by the 
formal framework. Issues not circumscribed within the established framework were 
effectively excluded from consideration. 

While some of these limitations are suggestive of means by which they could be addressed, 

a number appear difficult to overcome, as they suggest contradictory needs e.g. greater 

discretion would lend to more comprehensive consideration of diverse interests. Greater 

discretion would allow the decision making authority opportunity to generate a more 

satisfactory resolution of issues, to all parties minds. However, discretion exercised by 

commissioners gave rise to perceptions of subjectivity and also inequitable consideration of 

diverse interests, which infers formal guidance as to how to 'properly conduct' a hearing or 

more prescriptions would be an advantage. Suggestions for EDR are givien in Chapter 13. 
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CHAPTER 11 BENEFITS AND STRENGTHS OF ADR PROCESSES 

11.1 BENEFITS AND STRENGTHS OF ADR PROCESSES 

11.1.1 A 'problem solving' forum which aimed to 'satisfy' all interests. 

The working party forum presented an opportunity to resolve issues by reaching agreement 

between all the interested parties as it was set up as a collaborative problem solving 

process.193 It incorporated: problem framing, objective setting, analysis and the 

development of a consensually agreed 'solution'. In this way the protagonists in the dispute 

became parties to the planning process and were not merely observers and critics of it. 

The working party members themselves were responsible for the 'conduct' of the process 

and for generating the outcomes of that process, although an independent party 'facilitated' 

their endeavour. The facilitator indicated there were no formal procedures for the meeting. 

It was flexible and adaptable in its approach due to the informality of the process. 

11.1.2 Recognition of the legitimacy of the parties and of their interests as these 
contributed directly and 'influenced' the process and the design of a strategy. 

In Chapter 6 it was noted that, theoretically, the voluntary use of such an approach , 

"implies recognition of the legitimacy of the demands of other parties and of the parties 

themselves" (Bacow and Wheeler, 1984). Research participants indicated such an 

assumption was influential in choosing this ADR approach , when they described their rights 

of participation within the process. The features of this process, given above, along with 

the efforts of the facilitator in conducting a consensual approach in practice, also suggest 

this assumption applied in this situation. 

Public "I believe the process of bringing all the major interest groups together to 
define the issues and seek mutually acceptable resolutions was an excellent concept. 
I believe that initially there was a common resolve to make the process work." 

11.1.3 Diverse interests and views incorporated into a new planning process. 

The facilitator commented, "there was wide publicity of the process prior to it starting and 

in fact the way in which the working party membership was set up, I think, was very 

193 The purposes of the working party approach were described (in Chapter 9) as the reasons this 
approach was chosen to be used. In that chapter, the problem to be 'solved' was identified, the agreed 
goal was established, along with 'ground rules' for the process (refer to Appendix IX). Part of this 
undertaking was that the CRTWP was to develop agreed criteria against which options would be 
evaluated. That is, the CRTWP was to develop the objectives which would underpin evaluations of 
alternatives and then would attempt to design a strategy to meet those objectives, to the satisfaction 
of all the interested parties. 
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healthy." Participants suggested the CRTWP contained a more diverse range of views (by 

implication) than was expressed either within Council during design and approval of the 

LTDP, or within the original analysis undertaken to solve the problem/s. 

Councillor "I thought it was very beneficial to get all these people, with opposing 
views.in the same room at the same time." 

Officer "There was a genuine effort to involve a wide range of people and to have an 
independent chair to facilitate that." 

Consultant "There was a wide range of people involved, some of which were 
representing interest groups such as the police and emergency services. They were 
not partisan in their approach, they were there to add their view to the process." 

Officer "You had quite a diverse representation of people there [CRTWP] and people 
who were not familiar with the planning process, planning jargon etc, and it was quite 
a challenge to explain planning process, methodology, jargon to those people, your 
community. Although Councillors are representatives of the community , most have 
an understanding of the planning process." 

A reason Councillors had not articulated as diverse a range of views, as expressed by the 

wider community when conflict emerged, was that they had understood the processes used 

to analyze the problem and develop solutions.194 When Councillors adopted the L TOP 

proposal, as Council's project, they also endorsed the process used to derive it. As such 

Councillors did not express diverse views about either the process, its objectives or on its 

outcome as they had seen deriving a solution as a technical problem for professional 

advisors to solve, rather than as a political process. A Councillor also thought that a lack 

of understanding in the community was a source of the conflict when he indicated that, "the 

difficulty is keeping the public as informed as we are, because we are getting little bits of 

subliminal information, impressions and technical advice all the time. It is very hard to 

convey that and get every member of the population as informed as we are." 

Councillor " ... So you loose a little bit of your say when it is 100% funded under the 
[NRB] ... Most Councillors approach a problem, a technical problem in a lay way. Then 
they listen to the professional advice and often, when you understand the 
mechanisms of such things you know that your superficial lay opinion just wont 
work ... Politicians can not peer review professional work. If you are uncertain whether 
you have got the level of expertise to finally justify the solution the staff have 
proposed, then you get in the consultant to ask them the question - is this adequate?" 

The public (in 1993) which did not have such thorough understanding of the earlier 

process, found it more difficult to accept the LTDP strategy. A further indication of this 

feature of this conflict was given by a Councillor who considered the reason a public 

194 In Chapter 9, it was shown that influential Councillors had placed this problem On need of a 
solution) high on Council's agenda. However, it was not Councillors who defined the problem, described 
the objectives of the problem solving process, or who circumscribed what considerations were brought 
to the analysis, or how these were dealt with within the analysis. Participants indicated, Council officers 
in conjunction with the NRB who had carried out these tasks and thereby developed the L TOP. 
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dispute emerged in 1993 was "because the time between the decision and the time to 

actually do things wasn't kept sufficiently alive ... It lapsed totally and the justification that 

people had understood up until 1988 had gradually faded. " This Councillor indicated that 

Council came to a view that "things had changed" since 1988 and therefore considered a 

re-evaluation was necessary. As strong opposition to the LTDP emerged, it was thought 

that a reconsideration of what was relevant to the analysis of issues 195 would be best 

achieved by adopting a process which facilitated an open dialogue with all the interested 

public. The new analysis undertaken by the CRTWP was indicated to have been more 

comprehensive and integrated, in part because this process directly addressed the political 

dimensions of the planning process as well as the technical dimensions. 

11.1.4 Educating the public about the nature of planning processes. 

An anticipated benefit, from Council's perspective, of including a diverse public in a new 

planning process was that the general public would become better informed. A re

evaluation of the issues in an inclusive way was a strength of this approach to EDR, as the 

direct involvement of all interested parties gave rise to other benefits in the process. For 

example, that it was considered educational. lnclusivity did mean that public interest groups 

came to understand the technical issues as well as Councillors had in the earlier process. 

It was also evident that 'informing' the public involved not only a new analysis of issues and 

diverse perspectives, but also explanations of earlier processes and rationales for past 

decisions. That such education was achieved, to some extent, was indicated by the 

comments of CRTWP members who said they came to understand how Council had come 

to make certain decisions in the past. 

Public "I think there was sharing of information . I myself over time gained an 
appreciation of just what the Council had been through , by going back through the 
records, by arguing with people like [Councillors]. all those sorts of people. You begin 
to get some understanding of why they had generated the present policy which has 
created so much havoc. I gained an understanding that probably wouldn't have been 
there before. In fact, I made a submission to Council, about leaving the rest of the 
Ave, and as I now understand why they did what they did, I was able to go back to 
the 1970's and say, 'well in the 1970's you did this, and we can understand why, but 
we think its wrong'. We were able to get a much better overview than we probably 
could ever have had, because of the amount of communication that goes on as 
people sit across the table and argue with each other." 

Officer "[There is a] better understanding of the issues involved and how complex 
these are." 

195 The discourse in planning theory (for example, about the 'policy analysis' approach to planning) 
provides debate about the 'political' nature of planning processes in framing , defining and analysing 
planning problems. While this area of theory is beyond the scope of this research, it has been noted 
that a source of problems in EDR was a lack of public understanding about 'planning processes', as 
Councillors and officers frequently mentioned that feature. 
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11.1.5 Wide representation of diverse views enabled consideration of a wide set of 
interests and values, which were to be seen as objectives to be catered for within 
the solution to be developed. 

The result of a brainstorming exercise in the first CRTWP meeting, was a list of "criteria 

for outcome". This was a list of 'interests' to be catered for within the solution, that the 

CRTWP would develop. These 'criteria' were not ranked or weighted. This approach then, 

allowed interested parties to identify objectives, which would circumscribe the analysis and 

option evaluation phases which followed. The facilitator stated "we were doing it all the time 

- trying to get all those criteria out as early as possible. It's not something left to develop 

by accident." In this way the forum provided a conceptual framework of the problem to be 

addressed, which was considered more integrated than in earlier processes. 

11.1.6 A comprehensive and integrated view of the problem helped to tum the focus of 
protagonists tc:mards collaborative problem solving. 

The forum turned the focus of protagonists from preferred positions to collaborative 

problem solving . This was achieved by including a diverse range of interests, as criteria 

that the solution was to cater for. Participants also described the overt efforts of the 

facilitator to get participants to 'leave their baggage behind' or 'step back' from the 'conflict', 

and by not allowing members to discuss preferred solutions at the outset. Instead he 

encouraged participants to focus on interests and values and on desirable outcomes in 

terms of those, rather than on positions on alternative solution/s. This encouraged 

participants to reframe the problem and their personal approaches to resolving issues and 

addressing the problems. 

Facilitator "You have got to distinguish between what the outcome they want and the 
value they want and it's a very simple process. I would say what the things that are 
important to you that need to be satisfied in regard to any particular outcome. Let's 
not talk about what the outcome is, but about what it will do for you and we wrote 
them all down. They were all identified and included in some of the minutes so that 
you get people to focus on that they want safety for cyclists, rather than that they 
want a cycle lane X meters wide." 

11.1. 7 A collaborative forum defused the dispute context 

A number of the benefits identified by participants were attributed to it being a 

"collaborative" forum. The process was considered less adversarial relative to the 

hearings and to the debate in the public arena. Prior to the CRTWP, media 

commentary had tended to report the state of conflict and associated conflict activities, 

(for example, criticisms by each party of the views and conduct of their opponents). 

The media participant indicated that such 'stories' are both interesting and easy to 

report by comparison to the details of debate. In addition this participant suggested 
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better public access to information has changed the role of the media to a degree, in 

that, as people are better able to undertake research themselves, the media role as 

a key informer to the public has dwindled. 

Media research participant "Sure, [the media had reported personality conflicts or the 
sensationaij that's because it is easy. That's very true. But I have an expression that 
certain stories are 'worthy but dull', therefore stories are done on them. Sure the 
stories where people get up and accuse each other, I can't afford to ignore them. The 
confrontations are more exciting stories but that doesn't give us any excuse to ignore 
the others that go on behind. But the other aspect to is, if people want to find out 
information, in this day and age, it's relatively easy to find out things that you want. 
The role of the newspaper now is probably not to go into the things in as much depth 
as what they did 20, 30, SD years ago, because there are other sources of 
information. They can research it themselves and with the amount of information that 
Council puts out in terms of its brochures and so forth on major issues, they actually 
do go to a lot of effort to do that. I think people have to take a bit of responsibility for 
themselves . If they are interested in something, they need to find out about it." 

This ADR approach defused the dispute 'context' to the extent that it reduced the level of 

conflict behaviour of and between protagonists. For example, a participant described 

protagonists did not have to be appear "as tough", while working in a collaborative process. 

Behaviour associated with conflict all but vanished from the public arena as the ADR 

process itself became the focus of media attention. 

Public "The [CRTWP] was a much more collaborative approach." 

Public "It did diminish the dispute. It was a less adversarial approach." 

Public "We saw it as less confrontational and less expensive. Anything done through 
the [Court] is very expensive because you are hiring lawyers, there is the possibility 
of appeal and as just a community group, financing is a major problem. We had 
hoped we would influence the decisions. That was certainly very much on our mind, 
that the process would create the possibility of alternatives. It was more on our minds 
that that might occur than it was on the Councillors minds, I'm sure." 

Officer "By the time we got to the plan change hearing, the battle lines had been 
pretty well drawn. Where as the [CRTWP] wasn't like that." 

Reports in the media described the process as it was undertaken, and information 

considered by the group. The change in media coverage reflected a change in the 

relationship between the protagonists. Therefore, this process interrupted the "spiral of 

conflict" (Carpenter and Kennedy, 1988) and prevented escalation of the conflict for the 

duration of the process. Participants all indicated their approach had been collaborative 

within the CRTWP process. Some indicated they didn't believe others always were. 

Officer "Collaborative definitely, even though I had views. In other words I was open 
to having those views changed as long as the end result gave, achieved the 
objectives we wanted." 

Public "I went into the process very optimistic that it was going to be an open [forum] 
that would develop solutions in a cooperative manner." 
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Public "We worked through over the months in a very cooperative way. In my view 
the whole group worked well." 

Public "I think that 'collaborative' can be said about all the members, they came in 
with an open mind and were able to make decisions based on the evidence 
presented, except the two original protagonists - Save the Ave and the Council - I 
don't think at the end of the day they would change their views. So they were there 
to try to find a compromise and I think the only compromise was 3 laning and the City 
didn't want that and the engineers didn't feel that it was workable." 

11.1.8 An opportunity for mutual learning about different perspectives 

This forum was considered an opportunity for mutual learning about diverse interests and 

values, as well as the rationales for these, so that participants could develop better 

understanding of, and empathy, with interests and values important to others. 

Officer "Understanding of the participants personalities and objectives." 

Public "An ability to put myself in others places, willingness to see others viewpoints." 

Public "We all have a better understanding of others views and positions .. . Other 
members of the [CRTWP] now have a better appreciation of [my interest groups] 
responses and problems with traffic on [the] Ave." 

Consultant "I think they got to know and understand each other a bit better. .. I think 
each others viewpoint was better understood even if not agreed" 

Councillor "I can see where Save the Avenue were getting to - I have perhaps more 
empathy with them than [with] this Avenue Action group whose sort of evolved out 
of it. But certainly I can see what they were on about." 

Councillor "It's very hard to be angry if you have actually sat down and listened and 
spoken to them and exchanged views. I mean this is the whole business about 'peace 
courses' isn't it. Once you have heard their views, you think 'yeah, that could stack 
up. Yeah, I see where they are coming from'. Then it does give you a better 
perspective I think." 

Officer "There was certainly the opportunity for people to hear each others views -
whether that was what happened well I'm not sure but the opportunity was there" 

The opportunity for learning about others views may not have been taken up by some 

members of the CRTWP. The reasons for that perspective are explored later. 

11.1.9 Improved communication flows between interested parties enabled better 
comprehension of issues relevant to solving the problem's. 

This forum was said to have enabled better communication, as there was an ability to 

question each other directly. This lessened misinterpretation and encouraged debate, which 

allowed participants to achieve a better understanding of the issues from different 

perspectives. Part of the benefits of this direct communication was that participants 
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identified that they learnt to speak a common language, to some degree. 196 

Public "So it is quite educational, in that people get a chance to communicate directly 
and get better understanding." 

Public "The [process] is a good way to get different groups talking together." 

Officer "From my point of view the [process] was a lot less formal , more relaxed . So 
you have the chance to cross talk more. You can talk about things without the rigid 
process that a hearing goes through. When the opposition makes a comment, you 
can also comment - no, you have misinterpreted that and bring it round right and 
actually get things clear rather than having to wait until it's your turn." 

Public "Obviously there was a lot of disagreement, sometimes they got heated but 
that's what happens when you have an open forum and with differing parties. But 
that's OK, that is their democratic rights. 

Public "It has made me a lot more politically aware about how the Council works. I 
was young and naive and just sat and watched for a while. But now I know where 
they are coming from and we know how to speak the language to each other." 

Officer "A strength of [CRTWP] is bringing together different groups, who have to 
evaluate their own position and prove their thinking to others which widens the shared 
knowledge base of the group. They do have to understand themselves pretty well, so 
by putting them into the negotiation realm they get to appreciate each others views 
a little more and appreciate how making a decision can be a difficult thing when 
your've got diverse views being presented." 

Improved communication and information flows contributed to perceptions of a better 

mutual understanding through shared learning, as the group developed a common 

understanding of the problem/s and about alternative options for addressing these. The 

facilitator referred to efforts he took to improve this aspect of the process, "as people talked 

I summarised their comments [on big sheets of paper] and then we put them up all around 

the wall so everyone could see them, [and that] at least I understood the key points coming 

through. This helped the group memory, which compliments the minutes." 

Officer "It was very much an educational process .. . The flow of information, I think, 
for the Council was better. As far as the transfer of information from the meetings and 
also I suppose their willingness to open up and discuss the issue of CRT whereas not 
a lot of information, I think during that [earlier] period, was that well transferred to the 
public. I would say more people were aware because of the participation - that is the 
general public were more informed." 

Public "It [was) easier for everyone to grasp how 'facts' are being interpreted to show 
different things. The analysis is clearer and its less confrontational." 

Councillor "Effective listing. [An] ability to negotiate ... Personal benefits, in terms of 
mediation skills and listening to what others have to say and those sorts of things." 

196 'Social learning theory', as a field of planning theory, is beyond the scope of this thesis (refer to 
Friedmann, 1987) However participants descriptions of their experience indicated that phenomena 
described within social learning theory did arise in this process. 'Social learning' was applicable to 
interpretation of several features of 'group processes', for example in describing the concepts of 
'common language', 'group mind', agreement on aspects of a 'common' or shared information base. 
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11.1.1 O An open and inclusive forum was conducive to 'transparency'. 

As the forum provided full disclosure of information and perspectives on it, the CRTWP did 

improve transparency of not only the information, but also of its analysis, and of the 

process of formulating a solution, as more people were aware of what was involved. 

Meetings were open to the public, officers and reporters. The process, groups deliberations 

and the rationales of each of the contributing participants were observable and therefore 

able to be understood by others. The CRTWP process and group deliberations were 

reported in the media, thus also informing the wider community about the rationales 

brought to the forum. By contrast, it was suggested that the Council decision-making forum 

does not always disclose the personal rationales of each contributing decision-maker, as 

their views were often not stated prior to voting on issues. 197 

Some participants suggested transparency can be a disadvantage politically. In 1996 (prior 

to the second hearing) participants suggested wide public knowledge of issues, as a result 

of the CRTWP, was a problem for Council in pursuing the LTDP. 

Public "Its given them, politically I'm sure, a lot of trouble because we now have so 
much information about the problem of the traffic and the trees that I think the Council 
has actually flagged away the idea of trying to change the district plan in the normal 
way. I think they have realised now, with the information we have and the publics 
understanding of what is going on, I think they may have realised that they may not 
be able to further their project through normal resource planning activity." 

Public "We had a lot of information. Information is power." 

11.1.11 A balancing of influence (or power} within 'the process allowed interests and values 
to be considered as equally important objectives to be catered for within the 
collaborative problem solving endeavour. 

That the CRTWP members had equal access to information together with each being 

accorded equal importance in responding to information, contributed to participants' views 

that this process facilitated efforts to balance the interests of the parties. As the CTRWP 

members had direct and equitable input into the planning process, and that Council was 

less dominant within the forum, supported the notions of 'power balancing' or 'power 

sharing' through ADR, found in EDR theory. Participants' comments indicated the effect of 

these features was a strength of the process, as no one set of interests could over-ride 

other sets of interests and values brought into consideration of the planning 'problem'. 

197 Similarly, it was suggested that personal views (on individual issues) were not always stated 
during election campaigning. 
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Officer "Another pro was that the Council stood back from it a bit. Not at arms length, 
because there were a couple of Councillors in it and [officers) involved, but it was 
something that we handed to somebody else to run - and did say this is the outcome 
we were hoping for - to get a joint decision or a generally supported decision there." 

Officer "That in fact was the benefit of having a facilitator. There was no over-riding 
group and occasionally having to be brought back to the question or task at hand. 
There was no dominating effect because of the facilitator." 

Public "The power I felt was very much that it was an open forum for discussion and 
I suppose I didn't feel at any stage that that was hampered by anybody else's views 
or the facilitator. So I felt as though I was empowered from the perspective of who 
I was representing and also that I could voice my opinions without any problems at 
the meetings we had." 

11.1.12 The independence/neutrality of the facilitator heightened perceptions on the 
integrity and fairness of the process. 

Part of the perception of 'power balancing' was attributed by participants to the fact that an 

independent professional facilitator was brought in to manage and oversee the process. 

Councillor "[Counciij brought in an independent facilitator and he really did come in 
with an open mind - he didn't have any baggage." 

Public "The presence of a 'neutral' chair or mediator denied the Councillors and their 
staff the opportunity of colluding to block or hide relevant information. They had to 
respond openly and completely. Sins of omission or commission were not accepted 
by the chair. " 

Public "Also it gave us a voice , a direct voice on the [CRTWP] as opposed to, 
individuals that normally wouldn't voice their concerns. In other words the silent 
majority . A lot of talk has been made of the numbers who were in favour of retaining 
the trees. It is never actually mentioned, to a great degree anyway, that there are 
many people in favour of the trees coming down." 

Perception about the integrity of the process was linked to perceptions about the integrity 

of the facilitator. These in turn , were linked to what participants observed as his impartiality, 

which was indicated by his consistent treatment of the participants. 198 Participants 

described that the facilitator did intercede on behalf of participants, in ways which helped 

to balance the power to influence the process. For example, by critiquing the work of 

198 However, one participant expressed some doubt about the facilitators impartiality and provided 
the reason was that he had concerns about private meetings between the facilitator and officers and 
Councillors. The facilitator on-the-other-hand, indicated part of his role was to maintain · Council 
committment to the process. He mentioned some concern over events which occurred during the 
process and had acted accordingly as facilitator. He also indicated "A lot of my work in developing a 
framework to hang things on was done in the background and not made explicit to other people what 
I was doing or why I was doing it... [I had a role) in reviewing reports and all the things I used to do 
behind the scenes to get the quality. I would encourage them to provide a draft to me first and I would 
critique them and then send them back to the author and let them decide whether to incorporate my 
comments or not, so they were more likely to meet the [CRTWP's] objectives." Private meetings 
between the facilitator and Council officers, were therefore likely to have been in that capacity and were 
not necessarily related to any 'impartiality' as perceived by one participant. 
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advisors to ensure information provided to the group was objective. 

Public "The working party approach itself doesn't give effect to principles, but the 
rules set up for the CRTWP do. Those rules were also reflected in the style of the 
final report to Council." 

Officer "[CRTWP] on the whole were facilitated well, in that [the facilitator] did try to 
ensure everyone got a chance to be heard and that people who had issues which 
wanted more information then that was followed up." 

Public "The facilitator was very professional and very good and quite a few times, 
occasionally, all of us were put back in our places by the facilitator and he did that 
pretty impartially. He was hardest of all on the Council's technical experts who put up 
their ideas as the only reality, the only possibility. As an engineer himself, by 
background, he was able to argue that there may be other ideas or perspectives or 
approaches - other principles - he was very supportive in helping us to fight for peer 
review of those technical experts because of the combination of the Councillors with 
all of their policy knowledge and clout and the Officers with all of their technical 
knowledge. It was a very hard team to try to combat. So with their resources, their 
knowledge, their corporate memory if you like, is so much larger than the individual 
can bring to that process and it is only through being able to have peer review 
consultants and [the facilitator] acting as a mediator in the middle, that made the thing 
as open and positive as it was. It was very good." 

Public "Nothing about [the facilitator] was manipulative, nothing about him was not 
transparent. [He] was committed to getting everyone to agree." 

Participants indicated the CRTWP process promoted an equitable approach, in the EDR 

context. A number provided reasons which indicated it was the presence of an independent 

facilitator and his resolve to make the process work that promoted an equitable approach. 

11.1.13 Comprehensive analysis of infonnation enabled a 'reframing' of the problem. 

The range of information brought to inform analysis of the problem and related issues was 

more extensive in scope, and in depth, than in processes preceding it. This occurred as 

participants brought new information to the forum (in the form of diverse perspectives) and 

requested more information to directly address the issues that concerned them. lnclusivity 

of diverse perspectives also led to a more comprehensive analysis and evaluation of all the 

information brought to the process. These features enabled the forum to 'reframe' the 

problem, as participants suggested the CRTWP addressed a wide range of concerns and 

was not confined to narrow considerations (for example of legal or technical issues). 

Part of addressing a diverse range of issues was a need to retrieve and debate the 

accuracy and relevance of information brought to the process. To this end, peer review 

consultants provided information and also contributed their perspectives to the process. 

Debate over information issues, in tum, facilitated reaching some agreements on the 

information base used to inform analysis of issues. 
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Officer "A plus of the [CRTWP] was you didn't get that kind of legal debate 
represented there. You don't go hiving off into those kinds of things. Even if, say you 
do introduce expert traffic issues, I wouldn't call an expert because you have to be 
able to bring it back into layman terms and talk about it and that is why I think you 
get a greater understanding." 

Officer "All the opportunities were there for them to bring all their information to the 
table and to discuss it at length" 

Participants indicated it was significant to them that the information base generated during 

the process, to inform all the issues, was extensive. This was part of what participants 

described as this forum being very educational. 

Officer "I think it generated a heck of a lot of information which was really positive ... 
Information coming out was more accurate." 

Public "Much information and opinion was bought out into the open that would 
otherwise have remained hidden." 

Public "Look at all the information we have been given. That is the best thing for us." 

11.1.14 Peer review consultants enabled different perspectives on how to analyze the 
issues to be incorporated. Peer review also increased participants sense of integrity 
of the process. 

Council funded independent, peer review of technical and scientific information so that 

different expert opinions could be explored openly. Experts were able to address each 

other (over analytical issues) directly in the forum, to clarify where they agreed and differed. 

This enabled a better comprehension, by participants, of the ways experts apply their 

expertise. Their different interpretations and how they drew their conclusions contributed 

to the CRTWP participants' analysis and encouraged both a greater range and better 

quality of information to be utilized within the process. Peer review also enabled 

participants to overcome perceptions of partisan characteristics of reviews undertaken by 

interest groups, as participants evaluated 'information issues' together. 

Public "Hearings take account of facts, not opinions - but you also had experts giving 
opinions, but they are supported by facts, so it is the interpretation of those that 
varies and must be supported ... In a hearing, if you have expert witnesses in say 
traffic management - they are at each others throats, trying to discredit the others 
data sets or to prove a point. 'You have got it wrong because you can't say that 
because of this'. In the [CRTWP] it is different, they have to work through it together 
and agree on the data sets and work right through developing the model and running 
it - until they both agree they have got it right.. . because it is in a working party's 
interest to arrive at a common destination whereas in a hearing, I'm going south and 
aerie going north and one of us is going to get there and the other is going to be left 
standing at the station." 

Independent peer review consultants also provided participants with a sense of the integrity 

of the process as it was thought to have demonstrated Council commitment to the process 

and a willingness to openly explore the issues. This effect was anticipated by Council, for 
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example, the City Manager noted, "It may be necessary to give the [CRTWP] the services 

of an independent engineering and other consultants. Again this is an expense but it may 

be necessary to reinforce the neutrality of the process", (Willis, 22 August 1994). 

Public "It was a good move, to have an independent traffic consultant peer review the 
traffic reports. Then we sat around and discussed the different viewpoints presented. 
Basically ifthe Council had not accepted to have and pay for this person, they would 
have defaulted right there" 

Officer "An independent consultant was available to give advice to the [CRTWP] so 
the council paid for that." 

Public "One of the major advantages was that the Council, as part of the brief for 
[CRTWP], agreed that peer review activities would be permitted. In other words when 
technical experts were produced by the Council, we would have the opportunity to 
bring our technical experts along as well. So some technical peer review did occur. 
When the Council engineers were there, we had a peer review engineer. The Council 
planners were there, the people associated with the aesthetic effects and concerns 
of the city, we were able to bring our people along as well. Professional, technical, 
independent experts were able to bring their perspectives into the debate." 

Public "More expert opinions were made public." 

Participants suggested that widening the range of perspectives brought to the problem

solving process, enabled the scope of the problem/s to be seen more broadly than it had 

been in earlier considerations. This in turn, described that a comprehensive-integrated (or 

holistic) view of the problem was taken, as issues were not considered in isolation. 

Public "Through the arguments of the peer review consultants, the engineers and the 
environmental ones, I think that the idea that it was a little bit broader that just 'don't 
cut down this tree' , the Avenue [conflict] was broader than that. So we were able to 
move forward through the CRTWP process in that area." 

Public "That is why we came to the second bridge. The traffic engineers although 
they couldn't provide us with the information data, certainly provided us with enough 
guidance and hints you might say. to say that 4-laning would not solve the long term 
problems. All it would do is put more and more traffic into the Ave and the solution 
really was to look for a new bridge to split the traffic flows and you would get a much 
better traffic pattern within the city itself, which made a lot of sense." 

Public "We believe that through participation much more information was able to 
come into the public domain and people made decisions on the basis of that new 
information. The new information is represented by the fact that we are now working 
on a second bridge, that we are debating 3 versus 4-laning and so on. I think there 
is a much broader understanding in the city of the fact that the traffic jams and the 
trees are a symptom of something else, they are not the problem. They are a problem 
if you are stuck in the traffic of course, but that is a symptom of the bigger problem." 

11.1.15 Some of the information uncertainty as a source of conflict was removed 'through 
'this forum. 

Peer review enabled any gaps or 'uncertainties' surrounding information to be identified 

quickly and effectively, as evaluations were not left in the hands of lay-people or those 
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considered partisan in their approach to generating, presenting and interpreting information. 

Participants reached some agreement about information relating to both the nature of 'the 

problem' and about possible alternative solutions, as a result of peer review. 199 

Consultant "I did point out problems with information, but generally it came from 
members without me having to say very much and one of the ways we did that was 
to involve another traffic engineer to trouble shoot - peer review reports." 

That is, the forum generated a common information base, on some issues, which enabled 

clarification and agreement on some of the sources and causes of 'problems', and also of 

the 'conflict', as participants were also able to identify where and how they disagreed over 

information accuracy or interpretation. This further removed some of the information 

uncertainties as a source of conflict. 

Consultant "I think a number of issues were resolved at that stage - certainly the 
[CRTWP] did clarify what the traffic issues were and what the costs and implications 
of various alternatives were ... What the facts of the matter were, was much better 
understood at the end of the process. At the time of the earlier hearing that wasn't 
the case. So at the time of the second hearing, I think those issues were clear. What 
the congestion levels were and what the traffic effects of various alternatives would 
be and I don't think those points were at issue .. . I don't think they finished in any 
dispute as to what the traffic situation was, or what it is liable to be. The dispute 
arose as to what should be done about it." 

Those information uncertainties that remained , (for example, an inability to 'accurately' 

predict possible future scenarios) were able to be addressed within this forum by employing 

an adaptable problem-solving approach. The group did not attempt to decide which 

'possible' future scenario or which 'opinions' were most likely to be true, as no individual 

or coalition within the CRTWP could exercise a power to make such determinations. If the 

group did not agree by consensus, the evolutionary process adapted its conceptual 

framework of the problem, as the range of views had to be accommodated somehow. 

The CRTWP addressed information 'uncertainties' by deriving a strategy which 

accommodated the 'precautionary principle' into its implementation framework. The strategy 

was designed to incorporate monitoring and some anticipated flexibility, to enable 

appropriate responses as the incrementally phased solution was to be evaluated for its 

effectiveness in addressing the problems, and as the accuracy of future projections were 

gauged. This can be seen as a means to reduce uncertainty as the strategy would be 

gradually implemented, and could be adjusted, as it was applied and monitored in stages. 

199 'Uncertainty' still surrounded some of the issues, for example in relation to sustainability of the 
mature trees and over future projections or scenarios relevant to alternative options/solutions. These 
were discussed in Chapter 12 as these uncertainties were most evident within the second hearing. 
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11.1.16 The forum was conducive to problem, issues and solution 'exploration'. 

The forum was described as being relatively conducive to problem and solution exploration 

as the facilitator worked to draw out all the issues and views, and to ensure information 

was able to address the concerns of all the interested parties. As the interested parties 

identified what was significant to resolving the issues, the search for relevant information 

to inform the issues was driven directly by meeting the needs of all interested parties. A 

focus during the analysis of issues was to clarify different perspectives on information 

provided to the CRTWP. Where common ground lay and how different interpretations or 

perspectives gave rise to debate (or disputes over issues) were thus identified and efforts 

were directed at addressing these. Information from different sources and of different 'types' 

enabled diverse perspectives to be better integrated within the process. A beneficial effect 

was that participants thought the scope of the problem was widened and that also the 

CRTWP solution was wider in scope, as it incorporated a range of measures designed to 

cater for diverse interests. 

Public "Of the forums I think the CRTWP was the most helpful environment to 
operate in, in that people, representatives sitting around a U shaped table, with an 
independent facilitator sitting in the middle of it who is drawing out views, giving 
people a chance to be heard and then at the end of the day making some 
recommendations that everyone is signing off on. It is a great forum for getting some 
common views or breaking issues down." 

Councillor "It allowed the canvassing of views on what is quite a complex and 
sensitive issue in Palmerston North. It brought all the information interpretations and 
views together." 

The relative informality of the process was indicated to be a reason for this forum's ability 

to explore options. 'Informality' allowed adaptability in the way different types of information 

were incorporated into the process, and also flexibility in how participants and thus the 

process responded to information. Informality enabled participants to communicate 'in their 

own way' and to do what ever was required in order for them settle differences, resolve 

issues and to reach an accord. 

Officer "The CRTWP held there meetings out of here and in a very informal manner, 
which was good." 

Public ''The CRTWP was an excellent opportunity to resolve a public issue. It involved 
competent, interested and motivated parties, who could evaluate and synthesise the 
technical data, both quantitative and qualitative - given time." 

Participants described that this forum enabled evaluation of a wider range of alternatives 

than was possible in other processes. As such it was suggested to have "broadened the 

horizons" in terms of exploring alternatives which could contribute to a strategy to solve the 

problems, while catering for diverse interests and values. 
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Public "Building bridges, improving public transport and cycling facilities, the Council 
totally ignored ... washing their hands of it all the time. I think we are starting to see 
some moves for cycling facilities. There is a new bridge working party getting 
underway. They are talking about putting a cycle and pedestrian bridge at Cook St. 
All sorts of stuff is starting to come out and I think it came from that first process." 

Public "[A benefit was] having PNCC look at short and mid term alternatives with 
regard to the use of the present roading network ... We opened up options that weren't 
on the table at all , through the mediation process." 

Public "[It was] a well facilitated forum to hear out a wide range of options with their 
suggestions and their evaluations of each of the options." 

11.1.17 The forum recognized all interests and values, and the process supported these 
by catering for them within the proposed strategy 

A more thorough appraisal of alternative options enabled participants understanding of the 

rationales for rejecting some options. The inference is that as participants understood the 

rationales, they could also accept them. Through the education process inherent to this 

forum, therefore , Council participants indicated the process extended public support for 4 

laning as an option. Most representatives did prefer 4 laning over 3 or 2 laning of the most 

eastern section of the Avenue (and the bridge) , and widening that section was an agreed 

feature of the strategy negotiated by the participants. 

Officer "We seriously looked at it [3 lane, tidal-flow alternative] . I mean at one stage 
I thought the 4 laning wasn't going to happen and it didn't worry me one way or the 
other. All I wanted to do was address the issues we had. I mean we started looking 
at the tidal-flow option and we did quite a lot of work on that area and as it turned out 
we just couldn't. Well , again , it was pretty much safety oriented , everything fell over. 
So we thought where do we go from here and it was back to 4 laning and it was 
during that phase, of education, that a lot of people who weren't too sure where they 
were, actually came on board and could see where we were coming from and could 
see the difficulties we were facing ." 

The participants promoting other interests and values, who opposed 4 laning as that 

adversely effected their interests, also indicated that thorough appraisals (and thus the 

educational quality of the forum) , extended support for their views. 

Public "Save the Avenue started out as a lone voice but now a much wider group 
accept our position, including some Councillors." 

Public "Well we went into the process as a single isolated group, there were 2 
members in amongst all the other members of the [CRTWP] . So 2 of us represented 
our perspective, it was more or less an isolated one. So we had no support from any, 
no formal support, no indications of support from any of the other members. In my 
view, yes we did manage to move the barriers a little bit, because we came out of the 
process with quite clear support from [three other organisations]." 

All interests and values were described as having been supported through the 

recommendations within the CRTWP's strategy. Other examples included: the agreed need 
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for a second bridge, (frequently indicated as the most radical finding of the CRTWP), which 

catered to those promoting alternative urban form and transport networks; the retention the 

2 lane layout (at the western end of the Avenue) to cater for values associated with the 

trees; support for cycle and pedestrian convenience and safety, as well as; improved public 

transport. In this way all participants indicated the forum increased support for each of the 

interests brought to considerations of the problem, as these were catered for (or 

accommodated) within the recommendations developed as a strategy/solution. 

11.1.18 This process developed a strategy which was considered wider in scope than the 
LTDP, as it catered to more diverse interests and values. 

A result of evaluating a wide range of interests and values in relation to a wide range of 

alternative options, was that the process applied more 'lateral' consideration, while seeking 

an appropriate strategy to proffer as the solution. Again, an ability to explore a range of 

options during efforts to accommodate diverse interests was thought due to the forum 

being well facilitated. 

Officer "As we went through the process, the facilitator made us go out and look at 
different options and things. I guess - to be fair, probably somewhat reluctantly - but 
as the process went on, I think that was one really good thing about the whole thing, 
it made us actually broaden our horizons, actually look at other options and we did 
go through that and we provided, at the end of the day, a hell of a lot more 
information to the [CRTWP] than what we had originally expected or intended." 

Councillor "I think the best options were presented by the CRTWP. That was an 
excellent report, it was excellently presented." 

Public "Also some of the ideas we were pushing, such as ... just were not considered 
by Council at all. In fact the Council policy was totally against creating another bridge. 
So I think to some degree we gained allies we didn't have before." 

Public "The major benefit was the fact that new ideas that were counter to established 
Council wisdom were able to be brought into the argument and discussed. The key 
new idea was that a second bridge would be desirable. Council have always said, 'no, 
a new bridge would not be desirable. There was no point. It would not be worthwhile, 
it couldn't generate enough traffic to be funded by Transfund, couldn't trigger the cost 
benefit ratio.' They totally denied it would be any use at all." 

Participants considered the resultant strategy to be broader in scope, or more 

comprehensive than the L TOP project. As a solution, the CRTWP strategy catered for a 

wider range of interests than the L TOP was thought to have done. 

Public "The CRTWP report recommendations were of a broader scope or considered 
a wider range of interests than the original project had catered for." 

Officer "My role is really on the policy side of things and the recommendations that 
came up were very positive and there was quite a range there, putting aside the 
division of 3 or 4 laning." 

Officer "There were quite a range of measures that were interlinked when they came 
out and they were very positive measures." 
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Consultant "The degree of detail incorporated speaks for itself. If you look at what the 
Council had already generated and compare that to what the CRTWP produced, the 
[CRTWP] outcome was hugely more sophisticated in terms of pedestrians, cyclists, 
issues for the bridge and safety. To my mind there is a huge degree of difference ... 
the outcome [by working parties] is always much better. The old adage, two heads 
are better than one, but in this case we had 12 heads. You get a better quality of 
outcome and not a compromise outcome. Now we could have no doubt achieved an 
even better quality outcome with better information and a longer period of time to 
work. So we did leave some loose ends, but that's o.k." 

11.1.19 The process achieved considerable accord between protagonists. 

Considerable agreement, or accord, was reached between the CRTWP participants. 

Councillor "In fact, I thought there was a great deal of accord and I was pleased with 
the way that it had turned out. [The CRTWP strategy of recommendations?] Yes." 

Part of achieving such an accord might have been expected to have involved protagonists 

changing their minds. However, that does not appear to have been the case. Only one 

participant volunteered that they had 'changed their mind'. 

Public "Surprisingly I changed my own personal views during the process a) from 
supporting 4-laning to believing it was unnecessary, given other solutions were 
implemented and b) from supporting a 'far' bridge to a 'near' bridge." 

Some participants suggested they had no preferences or 'position' in mind and so 

described that their views on the nature of an agreeable and satisfactory strategy 

developed within the process. Others said that they retained the same views as they 

entered the process with. As such, this process did not necessarily pass discord into 

concord on all the issues, although it has been noted that it did so on some things, (e.g. 

by reducing information uncertainties through reaching agreement on parts of the 

information base). Therefore, while involvement in the educational process did not 

necessarily cause participants to change their minds about their 'ideal position' or preferred 

solution, they certainly came to an agreement on how to cater for each of their interests 

to a satisfactory level, and thus how to accommodate their differences. 

The facilitator was asked if the strategy could be described as a 'win/win' scenario, he 

replied, "I'm not comfortable with the term frankly. 'Win/win' implies that everybody gets 

exactly what they want when in fact I think an 'all-gain' or a 'better quality outcome', is a 

better way of putting it and I suppose you could call that win/win, but it still retains the 

concept that you are in battle." This suggests that participants were encouraged not to 

focus on getting everything they wanted, by 'winning' or trying to assert their interests over 

others, but to cater for all the interests to a satisfactory level. Therefore, participants 

cooperated in negotiating the terms of an agreement, while seeking to accommodate all 
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interests. This required maximizing interests relative to other interests, also seeking to be 

maximised.200 In this way what could be achieved for each set of interests was bounded 

by the effects on other interests. Therefore the solution sought to achieve a balance 

between all the interests/values. The facilitator also implied that 'compromise' was not an 

appropriate term to apply to negotiations within a consensual process in saying, "You get 

a better quality of outcome and not a compromise outcome." 

11.1.20 Effective participation as the process was described as having had a palpable 
affect on policy. 

As the CRTWP consultation effort can be said to have affected Council policy, the forum 

was an 'effective' form of public participation. 

Officer "Just for the second bridge alone - I don't think people realise how significant 
that recommendatfon from the [CRTWP] is in changing Council plans. It didn't come 
about from Council staff or traffic engineering. It's just not justified on traffic grounds 
or urban needs - just from the community. The whole issue was approached much 
more widely and other recommendations cover other things. So in a way it acted as 
a scoping forum." 

Public "The major outcome of course is the recommendation for the second bridge 
and that it had to be a near bridge as opposed to a far bridge ... I think they were 
surprised at the pressure that was put on it to look at a second bridge as being a 
near bridge, and it will be interesting to see what the result of the new working party 
will be in selecting a site . It is an interesting question, if you determine the criteria [for 
the design and objectives of the bridge) before you have evaluated possible sites, or 
whether you do it afterwards." 

Participants indicated the CRTWP improved public input in decision-making processes, as: 

"public responses and views were sought"; "opportunities were opened up that would not 

have otherwise existed ... when peer review experts were invited in"; "as it disseminated 

information. Information is power." However a public participants also noted that "at the 

same time it confused people as to the real issues involved - cross river transportation" and 

that "many people with worthwhile input do not seem willing to use this process." 

11.1 .21 On-going benef"ds for Council in having used such an approach. 

A benefit from Council's perspective was due to the process being seen to be a 'good' 

consultative forum. Also, having addressed issues in that forum, its findings were 

suggested to have then been an aid to further (political) decision-making. The forum was 

an aid to more thorough preparation for subsequent (formal) processes. Public participants 

indicated on-going benefits for Council related to it having achieved some experience of 

this consultation process and that this process had improved public relations for Council. 

200 An informal, intuitive or intellectual form of 'optimization modelling', as no software and no actual 
modelling exercise was applied to this analysis or to derive an optimal strategy. 
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Officer "It helps in the process when I am trying to get things approved when I can 
say look the [CRTWP] agreed with this. It gives it a bit of weight...Also going into the 
formal hearing for the plan change 11, the [CRTWP] process had, in retrospect, been 
a real benefit because what it had done was brought a lot of people to that formal 
situation a hell of a lot more knowledgeable of what the issues were than they would 
have been otherwise. 

Public "They were not only trying to get consensus, they were trying to do a 
showpiece. For a person who wasn't spending the money, I thought it was a good 
idea. We have learnt about the issues. Surveying people is not an option because 
there is so much misinformation about and of course control of the media again, and 
of course those with the most money can influence more people." 

Public "I think the major thing to come out of the RMA and Council's reaction to it has 
been the idea of consultation and I think consultation is a learning experience in 
terms of managing the process." 

Participants saw the role of the CRTWP as an independent problem solving forum that 

would derive an agreed upon strategy, to make recommendations to Council. For example, 

a public participant said, "I simply saw it in terms of opening up their decision making 

process to new ideas. It was an opportunity to do that. I would simply say the major benefit 

of the thing was it opened up ... it broadened their information flow." Therefore a benefit for 

Council was that it retained control or discretion at the decision taking stage, as the 

CRTWP were not delegated authority to make determinations. The Council continued to 

be in charge of outcomes of the process. 

11.1.22 A relatively high level of personal comforl in participating in the forum. The forum 
was 'user friendly'. 

CRTWP participants indicated benefits included that they achieved personal learning and 

experience as a result. Also they found it an interesting and rewarding process to 

participate in, which demonstrated that the forum had been comfortable to them. 

Officer "I improved my communication techniques". 

Public "It was a good experience in a very political decision making process. The 
ongoing process keeps me active and willing as I find it very interesting." 

Public "The experience was very valuable and the process was both enlightening and 
beneficial." 

An officer indicated that part of his sense of it being a rewarding, positive forum was that 

it enabled contact with the community, which enabled that community to be personalised. 

Officer "It is a very rewarding process, I felt personally, to be involved in, because 
you are working directly with the community. You are not working behind concrete 
walls of a building where the community out there can seem one big amorphous 
block. You are actually working directly with stakeholders on an issue and part of your 
job is to educate those people about the planning process and then try to provide 
them with the information they need and that you have been instructed to provide. So 
it is a very positive process." 
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11.2 ADDITIONAL EXPLANATIONS FOR BENEFITS and STRENGTHS of ADR 

11.2.1 The 'group' managed how information would influence the process. 

The working party members' ability to determine how information would influence the 

process, applied directly to how it generated an agreed strategy. The process did not 

necessitate having to highlight which information would be accepted and which would be 

discarded. This lessened adversarial behaviour. Participants could 'agree to disagree' within 

the process and did not have to determine a right perspective, or winner and loser. Each 

of the CRTWP members indicated they had been influential in designing the strategy. 

The group developed an informal hierarchy201 of interests and/or concerns, in that, as a 

'group' some things came to be considered more important or critical than others. As each 

participant explained their perspectives, the group came to a common understanding of 

what was relevant and appropriate in developing solutions. That is, the group through 

'shared learning' developed a common knowledge base and understanding of what was 

feasible in designing an acceptable strategy. 

Theory on communication and group dynamics offers insight into group processes and the 

concept of 'group mind'. While most of this theory is beyond the scope of this research, it 

is pertinent to note that an explanation for a number of benefits identified in this process 

can be attributed to this being a 'group', or shared undertaking, between what had been 

protagonists in a dispute. Shared learning provides the explanation for some of the 

strengths of this forum, for example, understanding of and empathy for others interests, 

values and perspectives. Another example is that it was evident that it was the process and 

forum that was able to accommodate the full range of information and views on it, and thus 

it was the 'group' that was affected by information and which responded to it, as distinctive 

from every 'individual' within the CRTWP. 202 Participants described how this occurred in the 

CRTWP, when discussing how the facilitator influenced the process. The facilitator was 

described as encouraging participants not to try to reach an agreement every time they 

identified a difference of opinion, rather they were encouraged to air and explain their views 

and these were left "floating like balloons in the air above them." Participants explained that 

approach intended, when it came to developing a strategy (solution), that these ideas 

201 'Informal' hierarchy as it is not stated or clarified in any of the minutes or the CRTWP report, but 
appears to have occupied the 'group mind' and been generally accepted by the group. 

202 Similarly, it was the process and forum which was flexible and adaptable, and not necessarily 
every individual within it. 
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would "fall to earth" and it was these that suggested the framework of the strategy they 

developed. In this intuitive way, the 'group' identified a hierarchy of concerns and issues. 

Heavy balloons fell to earth and the lighter ones floated off, as they did not have sufficient 

gravity to be critical during formulation of the strategy. 

Within this forum any additional information, presented by the wider public, through the 

media or from other sources, was able to be addressed by the working party as it saw fit. 

There were no rules as to how information was to be weighed or utilized within the process. 

This enabled the individuals and group to assimilate a variety of types and sources of 

information, in what might be described as a humanistic way, within the 'group mind'. This 

in turn allowed intuitive responses to be honesty conveyed rather than having to be 

couched in 'rational' terms. As such qualitative values and interests were more easily 

uncovered and incorporated into the process. 

Consultant "They [CRTWP members] received some [input] from the public, the 
expectations of some of the people, particularly the Councillors involved, was that we 
would be almost accepting submissions and considering them formally and 
responding, but that is not the nature of the type of process we were involved in. 
[Facilitator] made it clear to people that if they received information it was up to them 
to decide how to make that known to the group. We circulated copies of notes that 
would be made from phone conversations. Others would right in and copies would be 
circulated and [facilitator] said we're not going to discuss these individually, they are 
just information that you can take into account in the background . Sure if you want 
to discuss one of them we can, but we are not running a hearing, we're not weighing 
submissions, we're trying to gather information and formulate an outcome." 

11.2.2 The integrity of the facilitator in managing the process in an even handed way. 

The integrity of the facilitator in conducting a consensual process provided a sense of 

empowerment to all members. As the forum acted to balance 'power' or influence, it thus 

also achieved a balance (within the problem solving process), between the values and 

interests brought by participants into consideration of the problem/s. This led, for instance, 

to a sense that the problem-solving approach and the resultant strategy were equitable. 

11.2.3 Council's committment to the process demonstrated through the appointment of an 
independent facilitator. 

That Council had appointed an independent facilitator was described as demonstrating 

Council's (as an organisation) committment to the process. Council tried to get everything 

the CRTWP needed to inform the issues and to come to consensually agreed 

recommendations. This had consequences in the group and to public perceptions of the 

process, as it was well supported by the wider public and by members throughout their 

participation. However, some participants identified a lack of committment by some 
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Councillors and officers, within the process, as a problem in the process. These influences 

were indicated to have been mitigated, largely by the efforts of the facilitator. The facilitator 

suggested he undertook a number of efforts to preserve commitment by Council, through 

to completion of the process. 203 

Facilitator "It was my role to make sure that the Council was perceived in that light 
[committed to the process] and I think I did a pretty good job of that, by pressure 
behind the scenes, to make sure that could be done. As an example, Council made 
a decision to cut down four of the trees during the process itself, as they said the 
trees were diseased and they had the responsibility for accidents and no way were 
they going to discuss it with the working party. They were just going to do it and I had 
to basically say, 'I'm sorry, but if you do that your credibility is shot - if you have 
become involved in a process where you have undertaken at the outset to discuss 
any works which relate to the function of the CRTWP, without consulting with it first. 
You may make that decision at the end of it though. So I basically forced them to be 
aware that the chair of that particular committee was very opposed to the CRTWP." 

Therefore, a major strength of the process was the independence and professionalism of 

the facilitator as his commitment to the process acted to keep the protagonists committed 

to it. Officers also indicated that while some individuals within Council may not have been 

committed to the process, the appointment of an independent facilitator confirmed 

'Councils' committment to the process. 204 

Officer "It's easy to say the process was just a means of educating the public and a 
token consultation process, but I don't believe that was the case at all, certainly there 
are certain politicians that always held that no matter what, the outcome was going 
to be widening the Ave, but in reality that was not the case." 

Public "I think the facilitator did do a very good job in a tough situation." 

11.2.4 Agreement on the role of the CRTWP, the 'Terms of Reference"which established 
'ground rules for the process, and the committment of most of those involved with 
the CRTWP. 

Participants agreed about the role of the CRTWP. It was to advise Council on how to solve 

the CRT problem by developing an agreed strategy which Council could choose to adopt. 

Public "To identify and agree on the issues associated with the traffic concerns and 
agree on a solution." 

Public "To express its findings and recommendations to the PNCC based on 
information from various sources and its analysis." 

Public "[CRTWP was] funded by PNCC, ie meetings, research etc. [But the] CRTWP 
was independent of PNCC plans, but of course PNCC views were represented ." 

203 The alternative views on Council commitment to this process are discussed within Chapter 12. 

204 While the facilitator was selected by Council, the appointment was confirmed only after 
consideration by participants. Participants indicated they had no problem with the appointment of the 
facilitator. Most thought he did an excellent job in a difficult situation and given the time constraints. 
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Public "No direct involvement except to provide a consensus on CRT." 

This role could only be achieved if, within the consensual process, participants did actually 

resolve or negotiate issues to the satisfaction of all the parties, otherwise no strategy would 

have been forthcoming (as consensus would not have developed). Therefore, in generating 

an agreed strategy, each party must have had their objectives met to their satisfaction. 205 

Consultant "In a consensual process, what we are really talking about is the 
participation of stakeholders in an outcome. There is public participation stemming 
from the desire of a developer in trying to get all the appropriate input (like a scoping 
exercise), whereas the consensual process approach is different. You are really 
stepping back and saying really the developer has no higher role within the working 
party. What they have basically done is allow the working party to develop an 
outcome and there isn't a predetermined outcome. So to my mind the fundamental 
in a consensual process is that one of the parties involved in it hasn't already decided 
what the outcome is. We had an element of that in Palmerston North." 

With the role of the working party in mind, participants were asked "What philosophies or 

principles do you think were important in using this approach?" Again there was 

consistency in response. That was, that there was some discussion at the beginning of the 

process about the "ground rules" for the CRTWP, within the "Terms of Reference" and 

these were adjusted to better match the participants' philosophies about the process and 

'public participation' .206 A number of participants indicated they expected the facilitators role 

was to have regard for 'principles' and ground rules within the process and references were 

made to the facilitators "Terms of Engagement'. 

Officers implied some of the principles underpinning this process, when they determined 

that there was a need for community rather than technical representation; that Council 

would need to be absolutely committed to the process and be unfettered, open-minded or 

unbiased in its participation, and; that the principles of 'natural justice' would apply. 

Furthermore, Council would need to want the product, or whatever came out of the 

process. Two of the consultants interviewed, who were most familiar with ADR processes, 

commented on the differences between the consensual approach and other approaches. 

They provided the principles they believe informed the use of this and described 

philosophies underpinning the use of ADR very similar to those discussed in Chapter 6.8 

205 Problems identified within the CRTWP process relating to some members inability to focus on 
interests and values, rather than on predetermined positions, (and consequent difficulties in exploring 
option alternatives and in negotiating the strategy), are discussed later, in Chapter 12. 

206 The changes related to issues of confidentiality and members ability to confer with their interest 
groups, about public disclosure of views of participants during the process, and also about issues of 
legal prejudice. The draft contained a clause which sought to bind participants to any agreements 
reached as a result of the process. Instead, under "legal prejudice" is stated "[b]eing involved in a 
facilitated process shall not prejudice any existing legal rights of a participant." 
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Officer "At the outset we didn't really have a list of principles that we were going to 
follow because we were very unsure about the process we were entering into. I 
suppose we had this over-riding philosophy that everyone would be given every 
opportunity to be heard and have their views appreciated. But, that is secondary to 
the philosophy that we would have community representatives rather than technical 
representatives. In other words this was to be the community views on the issue, not 
driven by technicians .. . We decided on a community working party which could call 
on technical expertise, who could serve them. Then we asked how do we get 
representatives on a working party?" 

Officer "Natural justice would apply ... I guess there are two fundamental aspects of 
what people call the rules of natural justice. The first principle is that the decision 
maker is unfettered, or I mean their views are unfettered, that they are open-minded 
and are not biased. The other aspect is that people have a right to receive a fair 
hearing. Now the requirement for having a fair hearing is to be fairly and fully 
informed about the matter. To have an opportunity to front up and when you front up 
to have a fair opportunity to state your case." 

Officer "It is very important for the consent authority, in this case the Council, has to 
enter into the working party process with an absolute committment to openly accept 
the working party's recommendations. It has to want the product, or whatever comes 
out of it. I don't think you can use a working party process just to satisfy some sort 
of consultation ideal and all the time have your own political agenda." 

Consultant "Mediation or facilitated processes are those in which we allow the parties 
to formulate their own outcome. Its an absolute fundamental difference between 
arbitration/litigation on the one hand and mediation/facilitation on the other. 
Negotiation is different again, as it is only the parties who are involved, it is between 
people. Mediation involves a third party to assist and make easier the negotiation 
processes. I also differentiate between disputes involving issues which could end up 
in court and then problem solving which is looking for the best solution to something 
and is not necessarily dispute resolution. Most environmental public processes are 
aimed at problem solving and not necessarily dispute resolution. You don't need to 
have a dispute to have a working party . [In theory more so than practice, as the 
approach tends to be used in response to conflict arising in the public arena. Jn this 
case there was a project that the public reacted to, interest groups formed from that 
reaction.) Sure it can be that way and probably is in the majority of cases ... There is 
public participation stemming from the desire of a developer to develop a particular 
project, so they [facilitator] work for the developer in trying to get all the appropriate 
input, like a scoping exercise perhaps. Whereas, the consensual approach is 
different. You are really stepping back and saying really the developer has no higher 
role within the working party. What they have basically done is allow the working 
party to develop an outcome and there isn't a predetermined outcome. So to my mind 
the fundamental in a consensual process is that one of the parties involved hasn't 
already decided what the outcome is. [Were the principles informing the process 
made clear to participants?] "Yes ... I don't think there is anything magic about the 
word working party. You are really talking about a consensual process. The most 
common use of the term 'working party', relates to government setting up a 'working 
party' to look at a particular issue and appoint people to it - but it is not a consensual 
process." [That is a brainstorming exercise, whereas this type of public participatory 
planning has been suggested as a form of 'power sharing' with the community?] 
"Yeah, but it's not. Really it is a bridging power, to be involved shaping and owning 
the solution rather than actually making the decision because Council never delegated 
that. In my experience it is never the case that power to make the decision is 
delegated. It can be done that way, but its not how we did it." 

The role of the working party and principles driving its operation meant that, for the time

period the CRTWP was in session, the dispute all but disappeared from the public arena. 
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Press releases made by the facilitator or communications advisor and the monthly 

newsletters "Getting Across", described a process aimed to reach agreement and produce 

an optimal solution, by resolving issues. For instance, in "Getting Across" (Feb. 1995) 

appears a heading "Involving the public in policy making", under which is explained: 

"Forums like the [CRTWP] are based on the principle of 'participatory 
government', where decision-making is shared. This requires a process to 
involve the public, and provide them with all the information needed to 
consider the alternatives. The obj~ct is to create fairness, efficiency and 
effectiveness - in policy-making and resource management. A consensual 
process, such as the Working Party, is a form of public participation in which 
all interested parties commit themselves to working together, in seeking an 
outcome that they can each accept" ("Getting Across", February, 1995) 

11.2.5 Efforts to infonn the wider public about the planning process and hence also 
about the rationale for the CRTWP strategy. 

There was a concerted effort to inform the wider public about the ADR forum and 

process. This was described as a way to include the wider public as they were invited 

to comment on the issues being debated within the forum. 

Facilitator "During the process itself, there was a concerted campaign, primarily 
organised by myself, involving a newsletter and I had regular meetings with the media 
and encouraged articles and had a reasonable response. I spoke on the radio two or 
three times at the request of the radio people. I was interviewed for articles in the 
paper. The 'Square Circular' has key components as to how the wider public were 
involved. Every edition of the Square Circular had an article in it. Also the 'Letter to 
the Ratepayer' that Council put out. So there was wide dissemination of the fact that 
it was going on. I also contacted tangata whenua and met with representatives of 
tangata whenua groups. Anyone who expressed an interest. We never said no one 
couldn't attend, that indicated they would like to come along and see what's 
happening. We often had a few observers sitting in the meetings." 

11.2.6 A strategy was formulated within (as a result of) the consultative process. 

The CRTWP strategy was designed (formulated) within and as a direct result of the 

consultation process. As that strategy was agreeable to all the parties, it was described as 

an 'all-gain' solution, that intended to settle the dispute. It was generally anticipated (in 

1996) that Council had accepted that recommended strategy and adopted it as its project 

for solving the problems on the Avenue. The facilitator gave a rationale for this which 

echoed the views of participants. 

Facilitator (1996) "The Council were not unanimous in setting up the [CRTWP] and 
those who opposed it, I mean there were a lot of political currents going on and they 
continued throughout the process. But I was convinced and I have had this 
experience on many occasions, that the strength of the working party 
recommendations wasn't going to be undermined when it came to the Council later 
on because politically it is just too correct. It carries a lot of weight when a group has 
worked for six months and has been directly involved in a consensual process with 
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all these representatives involved and they come up with a recommendation which 
everyone, including the members of Council who were on the working party have 
agreed to. There is no way the Council is going to change it. If they do, they run huge 
political risks and that is exactly what happened. There was never any criticism by 
Council of the outcome of the [CRTWP]. I think importantly, because it incorporated 
most of the things that were important to even those who opposed the [CRTWP]." 

As such the conflict activities and public dispute might have been expected to cease. It has 

been noted, however, that was not the case, as a result of the formal processes 

subsequent to the conclusion of the ADR process. 

11.3 CONCLUSIONS ON THE BENEFITS AND STRENGTHS OF THE ADR I 

INFORMAL EDR PROCESS 

Anticipated benefrts, from the perspective of Council, in choosing to adopt the 'working 

party consensual approach' to EDR. 

The reasons a working party was chosen to be used were described in Chapter 9. 

Consideration of comments made during discussion on whether to use an ADR approach 

show that there were three trains of thought in Council choosing to sponsor a working 

party. These describe the anticipated benefits of the process, from the Council's 

perspective, as sponsor of the process. 

1 A desire to provide a good consultation or public participation forum in order 
to formulate an 'optimal' or 'agreeable' solution/strategy. 207 

2 The practical needs in seeking to inform the public about alternative options. 208 

207 Comments indicative of this line of thought included: There had been some element of belief that 
Council had not explored all the options; options needed to be worked through further; the second 
bridge option should be taken into the equation even though it may not be a likely direction; a strategy 
needed to be developed to balance private rights with public good; a plan of action was needed which 
was technically appropriate with the best community support; there was a need to consider consultation 
with the other groups beyond Save the Avenue; many citizens understood the issues involved with the 
CRT dilemma and Council needed their input; officers presented a view of an 'impasse' and a need for 
re-evaluation I re-development of options in a collaborative problem solving consultative process. 

208 Comments indicating this line of thought included: a working party may cost less in agony than 
going into the cost of initiating a plan change and may reduce plan change costs in the long run (e.g. 
s 32 analysis); there was no guarantee of the outcome of any other process options; the LTDP did have 
a base of community support and if the issues were explored thoroughly again, it would win greater 
support with wider and better community understanding; citizens uncommitted over the issue would be 
better persuaded with the establishment of a working party; a working party is an opportunity to enhance 
community support for the L TDP, which would facilitate either undertaking a plan change or designing 
the new plan in such a way as to present no impediment to its implementation. 
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3 Political issues, as seen by Council, relevant to managing a public conflict. 209 

The CRTWP signalled a step away from a confrontational approach, as it allowed the issue 

to be defused, and a common solution agreed to. Adopting this approach, would however 

mean that all parties, would have to suspend their predetermined preferences in order to 

ensure that open and productive discussions could occur. This process was envisaged as 

allowing all parties to look at all the issues, and alternative solutions aimed at resolving 

these. It would include a re-evaluation of the Council's original thinking. The City Manager 

encouraged Councillors to adopt the process with an open mind about any strategy that 

could result from that process. 

Participants described that this process, set up to provide an opportunity to resolve issues, 

by reaching agreement or an accord between all the interested parties, achieved that 

purpose, and a consensually agreed strategy was formulated. That this was achieved was 

attributed, in part, to strengths in the design and protocols established to manage the forum 

and process. These included that: 

an agreed problem to be 'solved' was identified; 
an agreed goal was established, along with 'ground rules' for the process; 
the process was equitable, in its representation and treatment of diverse 
interests, values and views. 210 

participants developed a set of 'criteria' to evaluate options; 
members determined the information requirements, interpreted information 
(undertook analysis and evaluations, debated issues) and were in charge of 
responses to that information; 
they then designed a strategy to meet all their objectives to their satisfaction. 211 

The conclusions on the benefits and strengths of the ADR process are summarised in 

Table 14, and additional explanations for these characteristics are summarised in Table 15. 

209 Comments indicating this line of thought included: A working party presented an opportunity to 
enable others to take on board the direction which was being taken by Council. This would be achieved 
by them being better informed and being involved; publicity without the support of a working party would 
appear arrogant; if Council considered an immediate plan change there was a risk there would be an 
appeal, whereas a working party would ensure better public support of the case and diminish that 
possibility; there was a need to accept a mode of open government on this issue which ultimately could 
gain considerable kudos for the Council; the degree of importance the Council placed on the 
establishment of a working party may provide a greater chance of success which would have long term 
benefits to the Council. 

210 Although it was observed that some participants exhibited a belief that they had more 'rights' than 
others to influence the/their environment on the basis that, outside of this process, they were duly 
elected 'representatives' of the community and also carried the official burden of 'responsibility' for the 
outcomes of Council activity. 

211 Had that CRTWP strategy been implemented in its entirety and as intended by the members of 
the group, the dispute could have been anticipated to have been extinguished by mutual agreement of 
the interested parties. 
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TABLE·14 ~C>NcLus1o~s ~N · t~e BENEFITS ~ND STR~NGTHS O;THJS~~R ·.···· 
PROCESS. 

A Research participants' petSpectives on the benertts and strengths of the ADR 
process. 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

As the process incorporated the full planning process the protagonists in the 
dispute became parties to the planning process. 

The members themselves were responsible for the conduct of the process and for 
generating the outcomes of that process. It was not left to a third party to 
determine these, although the members were facilitated in their endeavour. 

There were no formal procedures or rules for the meeting, so that the process was 
adaptable in its approach to resolving issues and solving the problem/s. 

Participants developed a sense of effective participation and ownership in the 
result, (although there were exceptions to that rule). 

Recognition of the legitimacy of the demands of other parties and of the parties 
themselves. While individuals within the process may not have recognised others 
or their views as legitimate, the use of the process was thought to have done. 

This ADR approach acknowledged everyones' right to influence their civil affairs 
in relation to managing the/their environment. 

Within the process efforts were made to 'balance' the influence of the members, 
as they were each seen as representing valid and worthy interests, values and 
perspectives. 

Diverse interests and views were incorporated into a new planning process which 
was able to review and evaluate all the issues in a way which addressed the 
concerns of alt the interested parties. 

This process educated the public about the nature of planning processes. 
Participants were able to comprehend the historical contributing factors and 
rationales for past decisions, actions and inactions. 

A similar educational strength of the process was that participants experienced 
'shared learning' about the different perspectives. Participants came to understand 
philosophical differences in outlook and diverse responses to information and to 
the diverse interests and values. Participants learnt what was held in high regard 
by others, and the rationales for their diverse views. 

The 'community' became personalised to Council officers. 

This process improved communication flows between interested parties, as it 
enabled them to question each other directly and to explain themselves. 

Improved communication reduced misunderstandings and enabled better 
comprehenSion of all the issues relevant to solving the problem/s. 

Table 14 continues ... 
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Table 14 continued.,. 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

This process was described as an open and inclusive forum which was conducive 
to transparency. Peoples' underlying rationales and motives were uncovered, as 
were inconsistencies in arguments. Everybody involved came to a comprehensive 
understanding of the issues relevant to the conflict and also about what each 
considered was important in designing the strategy. 

The process incorporated a wide representation of diverse views which enabled 
consideration of a wide set of interests and values. These were seen as objectives 
to be catered for within the strategy to be developed. This provided inclusivity of 
all interests and values and an equitable balancing of these, as each would have 
to be catered for (or maintained, retained or enhanced) to a 'satisfactory' level to 
those who promoted those interests and values. 

This approach was described as enabling an holistic or comprehensive and 
integrated approach to solving the problem/s and thus 'resolving' the conflict. 

Diverse objectives giving rise to an holistic approach, which in turn gave rise to 
a view of the problem to be solved that helped to turn the focus of protagonists 
towards collaborative problem solving and away from winning their predetermined 
preferred position. Participants had to work together to seek to find ways to 
accommodate all the interests within a solution. 

Taking into account diverse perspectives within this process was seen as 
accommodating these within the strategy. This required collaborative problem 
solving endeavour, which implies a balancing of influence (or power) within the 
process as it allowed interests and values to be considered as objectives to be 
catered for within the planning process. 

Participants described a relatively high level of personal comfort in the forum. That 
the forum was 'user friendly' , was attributed in part to the professionalism of the 
facilitator, and by an ability of participants to communicate 'in their own way' as 
they were not constrained by rules or strict protocols. 

The development of a comprehensive information base which, through the shared 
undertaking of analysis and evaluation, came to be a common or agreed set of 
information, in terms of the 'group mind'. Participants knew where they agreed and 
where they didn't, and why. 

Participants were able to identify subjective features of analysis and this helped 
to reduce uncertainties surrounding the information informing the issues, as 
subjectivity described the relevance of perspective. 

This process used peer review consultants, who further enabled different 
perspectives on how to analyze the issues. That these expert parties were 
involved in critiquing analyses and commenting on issues reduced perceptions of 
partisan characteristics in critiques undertaken by interested parties. 

Peer review increased participants sense of the integrity of the process, as it 
removed some mistrust in the motives driving the generation of information. 

Table 14 continues ... 
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The shared undertaking and consequent common understanding, enabled a 
'reframing' of the problem as it was viewed/described from several perspectives. 
These views facilitated an understanding that the planning problem was multi
dimensional and complex. 

This forum was conducive to problem and solution exploration and therefore also 
to a resolution that could effectively end the dispute, as it both encouraged and 
facilitated a wide evaluation of alternative, potential solutions as part of an overall 
strategy to address issues. 

Lateral thinking was fostered as people were encouraged to focus on interests and 
values and not on preferred positions. 

The forum recognized all interests and values and was shown to have taken these 
into account, as each interest group described being supported within the 
CRTWP's proposed strategy. 

The strategy was considered wider in scope than the LTDP (1988) as it catered 
for a more diverse range of interests and values. 

Participants understood the rationale for the strategy. That is, as a 'decision' its 
formulation was transparent. 

The process achieved considerable accord between protagonists, showing that the 
escalation of conflict had been prevented. 

Public participation had been effective, as the resultant strategy was described as 
having had a palpable affect on Council policy . 

Most parties accepted the outcome document in its entirety despite some having 
reservations over features of it. 

The use of this process was described as achieving on-going benefits for Council, 
including: improved management of the dispute context as confrontational debate 
subsided for the duration; public relations were improved as the community 
approved of the approach and applauded the initiative; a better informed/educated 
public was achieved and new communication links between sections of the 
community and Council were established; Council gathered a wider support base 
from the public (those organisations in the CRTWP) who agreed with 4 laning (of 
at least one section of the Avenue); the process generated a comprehensive 
information base which described and informed all the issues; this information was 
then in existence for use in later formal processes; the process had evaluated a 
wide range of options, which could also be demonstrated in later formal 
processes; an indirect benefit of the process from Council's perspective was that 
the main opposition to Council, Save the Avenue, lost its momentum as a political 
pressure group, for the duration of the process as its public profile diminished. 
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Participants had a direct influence on the process, with a consequent sense of 
ownership of the resultant strategy by most of the individuals involved, together 
with their constituencies (although there was an exception to the rule). 

The integrity of the independent facilitator in conducting a consensual process 
provided a sense of empowerment to all members. 

The independence and neutrality of the facilitator heightened perceptions on the 
integrity and fairness of the process. These characteristics were observed through 
perceptions of equitable or even-handed treatment of all participants. 

The forum acted to balance power or influence and thus also achieved a balance 
(within the problem solving process), between the values and interests brought by 
participants into consideration of the problem/s. 

A sense that the approach and its resultant strategy were equitable. 

Perceptions that Council as an organisation was committed to the process. 

A high level of committment by most participants in the process. 

All the interested parties were involved in setting up the process and in its design, 
as they were canvassed for views about how it ought to be set up, prior to the 
process being undertaken, and also debated features of the terms of reference. 

This process was an accessible process to all interested parties. Participants were 
not concerned about personal costs (even though it too~ considerable personal 
time). The length of time to initiate the process was not prohibitive to any party. 

The process was found to have had little fear and uncertainty surrounding 
participation as there was an expectation that something positive would result, 
along with the knowledge that formal processes were still available. 

Concerted efforts to inform the wider public about the planning process and hence 
also about the rationale for the CRTWP strategy, as an outcome of that process. 
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CHAPTER 12 PROBLEMS AND LIMITATIONS OF ADR PROCESSES 

12.1 PROBLEMS AND LIMITATIONS OF ADR PROCESSES IN PRACTICE. 

12.1.1 Issues of representation in a consultative forum. 

The working party was not open to any member of the public or all interested 'parties' . 21 2 

Most research participants indicated they supported their representatives. 213 The CRTWP 

process did not canvass wider constituencies directly, but disseminated information through 

the media and invited feedback. Consultation in this forum was essentially between the 

fourteen people active in the working party, plus the information providers to the group. The 

representatives in the CRTWP were not selected to represent a cross-section from the 

community, 214 but to represent stakeholders in the outcome. Besides the two key 

protagonists (Council and Save the Avenue), the other member organisations represented 

stakeholders on the basis these were the predominant users of the Avenue.215 Some 

participants indicated they believed other 'interest groups' ought to have been included. For 

example, a Councillor suggested Fitzherbert Avenue residents needed to be canvassed 

directly, as he was aware of some who disagreed with the views expressed by CRTWP 

members who resided on the Avenue. Those members were not there officially as 

representatives of Avenue residents, but made some claim to knowing what residents 

interests and concerns were.2 16 

212 Council sent letters inviting registrations of interest in participating in a working party, and a 
questionnaire canvassing views on establishing a working party, to approximately 75 organisations. 
Following receipt of these, through discussion with organisations, the group was restricted to 12 
participants. Council invited key organisations and the Save the Avenue 'interest group' to nominate 
their representatives . These organisations were identified as 'stakeholders' in the outcome as they were 
the key users of the route together with the most vocal public opponent to Council's project, at that time. 
Any other individuals who wished to comment, within the CRTWP forum, were provided an opportunity 
to do so by the facilitator .. 

213 One indicated they became disconcerted with their representation during the process, while some 
stated they never conferred with the views and stance of their 'representatives'. Checking back with 
constituencies during the process was at the discretion of individual representatives and no 'official' 
checks were made to ensure CRTWP members were accurately informing and/or representing their 
constituents. Council did make unofficial 'checks' on some representatives after the CRTWP concluded. 

214 The demographic make up of the CRTWP Oncluding the 11 members, the two 'participants' and 
the facilitator) was: 12 male, 2 female. All were European. 2 were less than 40 years of age, 2 were 
between 40 and 50, 7 between 50 and 60 years, and 3 were over 60 years. Of the 14 people who 
signed the report all but one had tertiary qualifications, with 6 with PhD's and 3 with Masters degrees. 

215 The CRTWP included: 7 members from organisations whose constituents travel the route while 
getting to or carrying out their work, 2 Councillors and 2 Save the Avenue members, plus the facilitator. 

216 Similarly, 'Cook St residents' were identified as an interest group, as this was seen as a main 
alternative route to the Avenue. Again , there was an assumption that those members who resided on 
Cook St could represent any interests and concerns. 
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Other participants questioned why some user groups were invited, while others were not, 

for example cycling representatives were invited (by the facilitator) to participate as guests, 

rather than 'official members' and public transport users, motorbike users, pedestrians and 

so on, were not represented directly but were assumed to be represented by the 

organisations involved in the CRTWP. 217 The make up of the group led the Save the 

Avenue members to consider they were outsiders. However, the facilitator indicated all 

groups and any outstanding interests or views had ample opportunity to make themselves 

known and were able to contribute. Besides which, issues of majority rule are thought 

irrelevant in a consensual process, as all interests are sought to be catered for and thus 

balanced within the problem-solving forum. 

Facilitator "There were other parties affected by the outcome who to some extent it 
would have been desirable to involve, but on the other hand the time-frame and 
politics of it made it impossible ... that is a limitation of the process when you have a 
stakeholder in the outcome who is not present in the working party ... [However] 
during the process itself there was a concerted campaign ... so there was wide 
dissemination of the fact that it was going on .. . so I knew that if any particular ginger 
groups felt left out that they would make it known to me ... So, I felt really relaxed 
about that side of it. They had plenty of opportunity to become involved. Also, the 
participants names and phone numbers were advertised, so anyone could have 
contacted any member. We made a media release at the end of every meeting, as 
part of public awareness." 

An agreement was reached in the first meeting that "representatives are expected to report 

to their respective groups and as far as possible involve them in accepting the outcome" 

(Minutes, 16/11/96). A two way information flow was intended between representatives and 

their constituents, to ensure that constituents were kept fully informed, and would therefore 

be 'carried along' with the process and would endorse its outcomes. It was also to ensure 

that representatives did have the mandate of those they represented, that they represented 

their interests accurately and took decisions on their behalf appropriately.218 In ADR theory, 

checking back with constituencies ensures these are kept informed and also that 

representatives still have the mandate of their constituency. Such procedures are 

considered important to lesson the likelihood of some interests being neglected or of 

splinter-groups forming within interest groups, either of which could act to subvert any 

consensually agreed strategy (Crowfoot and Wondolleck, 1990). 

217 For example by the University Students Association and Palmerston North Girls High School. 

218 Other issues related to representativeness of CRTWP members were suggested by participants. 
For example, several indicated they believed a particular representative was not acting in their 
constituents best interests in relation to this issue. They described opposing views expressed by the 
two branches of management within that member's organisation, only one of which was represented 
in the CRTWP. Some participants believed that representative made decisions based on a desire to 
facilitate the achievement of certain goals in relation to other interests, which were not disclosed to the 
CRTWP. These related to negotiations that party was undertaking with Council on other matters. As 
such these participants described a 'currying of favour' and a 'conflict of interest' for that member. 
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Following completion of the process, some Councillors raised concerns about how 

accurately some members of the CRTWP had represented their organisation. Issues 

included how well representatives kept their constituents informed and canvassed them in 

coming to conclusions and negotiating the strategy. 219 Those members described that they 

were able to withstand what they saw as a challenge to their representative status, as they 

did have the support of their executives. 

Similarly, public participants questioned the representative status of the two Councillor 

members. While issues mentioned in relation to measuring Councillor representativeness 

and mandates, (particularly through elections) were too numerous to note here, it was 

evident that participants did have different perspectives about Councillor mandates (and 

about what elections indicated with regards these on individual issues and about 'public 

opinion'). The facilitator noted, "[w]e did have pretty good representation. The Council 

members represented the whole community, that's why they are elected. So they have an 

over-riding brief to represent the interests of the whole city, which is very healthy in that 

kind of process and the Councillors themselves were supported by the staff who were 

involved in the whole process and that's unusual in my experience, usually the officers deal 

with it and Councillors are not directly involved. So that was good." 

12.1.2 Issues of consultation with wider constituencies and mandate of representatives 

That issues of representativeness and mandates arose in this process was attributed to a 

lack of time between meetings for members to consult their constituencies and the wider 

public. All participants described considerable pressure to review information between 

meetings and also to conclude the process in the final meeting. "Since the basis of 

choosing between 3 and 4 laning only arose in the final 24 hours, there was no opportunity 

for members to consult with their groups over this" (Facilitator, Memo to Council, 2/05/95) . 

The facilitator expressed dissatisfaction at the challenges to representative status of 

members after the CRTWP concluded, stating, "To my mind it was hypocritical of people 

to criticise members for not keeping their members informed and at the same time being 

219 Some CRTWP members described what they saw as an effort to undermine their status as 
representatives of their organisation, as key people in Council telephoned certain organisations to check 
that their representatives did have its mandate to express certain views and to take a particular stance. 
These participants indicated that such checks were made of CRTWP members opposed to 4 laning and 
not also of those in favour of 4 laning. This suggested to them that this was an effort to isolate their 
views from the large organisations they represented and to have them seen as the views of individuals. 
That these representatives did represent large organisations placed them in a difficult position, partly 
because those organisations 'management' structures were not set up as top-down hierarchies that 
could ensure the support of all constituents, rather they were set up with both top-down and bottom-up 
structures exerting a two-way influence within the organisation. 
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responsible for in fact making it impossible for them to keep them informed." He suggested 

it was the tight schedule of meetings and adherence to the 'deadline' that limited 

participants' ability to undertake wider consultation in this process. Council established the 

schedule of meetings and complied with the conclusion date for the process, despite 

problems emerging during the process. These issues indicated that a limitation of this ADR 

process was its omission to ensure the two way flow of information between CRTWP 

members and their constituencies. While members were carried along by the process, 

constituents were not kept as well informed as members and Council would have preferred. 

The facilitator indicated he did not believe members could keep their constituents on board 

with developments as they occurred during this process. 

Facilitator "Not in this particular process. For example at our second to last meeting 
we had brand new information, one day before our last meeting. How could people 
inform their respective groups. That's why I wrote to them [before the CRTWP began] 
saying, 'if you do not have all the information available by the end of January, it will 
not be possible to produce a quality consensual outcome ... This wasn't the most 
critical information, but yes it affected an element of the outcome, so to that extent 
I think all the [CRTWP] members did their utmost to keep their groups informed of the 
process, but.. ." 

12.1.3 Problems informing the wider public and af transparency af the process. 

A participant referred to a "confidentiality muzzle" as an impediment to consultation not only 

with the wider public but with their own interest group. Several said that they were hindered 

in their ability to inform their constituency and attributed this, in part to the confidentiality 

agreement220 and other 'ground rules' within the "Terms of Reference". Participants 

described some confusion as to how they were to inform their constituents given the tight 

schedule and ground rules, and came to believe they, as the 'fully informed representative', 

were responsible for assimilating a// the information and representing their constituents 

interests to their best ability. As such, some participants did not act as intermediaries 

between the CRTWP and their constituencies (or confer closely with these), but acted on 

their behalf as they believed they fully understood their constituents interests and concerns. 

The proper role of CRTWP members, as representatives, therefore was variably perceived. 

While officers indicated a benefit of the process was that it enabled the community to be 

220 The Minutes of the first meeting of the CRTWP (16/11 /94) records that "some of the information 
they would be working with would be confidential". All members were requested to "sign their 
acceptance of the Terms of Reference to acknowledge their responsibilities with regard to the Local 
Government Official Information and Meetings Act and other provisions." It is noted that the CRTWP 
agreed "that participants and observers sign their acceptance of the Terms of Reference", but also that 
"representatives are expected to report to their respective groups and as far as possible involve them 
in accepting the outcome." Further to that under "Media/Public Relations" it was agreed ''That the 
Facilitator will issue any media releases and the [comminations advisor] will work closely with him in 
that regard", and "That if members spoke of any issues outside the [CRTWP] arena, it was from their 
own perspective and not in the capacity of a spokesperson for the Group." 
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personalised to them, public members were uncertain how far the process was shared with 

(or extended into) the wider community. 

Public "I don't know if the public are any happier to be quite honest. I think that for 
the people who were actually in the [CRTWP] it was a very beneficial exercise. I think 
everyone who was there learned from the process. It is a valid process." 

Other research participants, who were not members of the CRTWP, did not appear to have 

shared the learning or educational experience to the extent members and observers of the 

process thought they had. 

Public "No, the [CRTWP] didn't really make me better informed about the whole 
issue, because the [first hearing] process had been very thorough. Not much new 
material came out that I saw." 

Also, participants who were not members of the CRTWP, including some Councillors, did 

not describe feelings of understanding and empathy that members of the CRTWP 

described. Thus, it was indicated that some key benefits and strengths of the process were 

not successfully extended beyond those directly involved with the group. 

Participants also had different views on whether the CRTWP had made the process, its 

conclusions, and the rationale for its strategy clear to the wider public. Some suggested it 

had, while others thought it had not. Some participants suggested the nature of that 

information disseminated to the public did not describe the different perspectives, but 

focused on the 'consensual process' (as an ADR forum) and on 'official' Council views on 

the issues. There was no test of whether the public had followed the process and received 

or understood the rationale for the CRTWP strategy. 

Public "The reasoning was only clear to those members of the public who were 
interested enough to read updates of progress in the media." 

Other participants indicated information disseminated about the CRTWP strategy may not 

have clarified the rationales for the group's strategy, as these were not always easy to 

explain. Some participants suggested that the public received a restatement of positions 

rather than a comprehensive rationale for the entire CRTWP's strategy. 

Public "No [the reasoning was not clear]. It highlighted the division of opinions." 

Public "Doubtfully, it was really a restatement of positions." 

A journalist observing and reporting this ADR process indicated it was more difficult 

to report than the formal forums, suggesting that formal processes are relatively easy 

to 'cover' as the process is clear and the outcome is well defined (formal processes 

"tend to produce a yes or no answer''). The dynamics within formal processes are 

relatively easy to follow, while the subtleties of group processes in the ADR forum 
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were more difficult to interpret. Also, disseminating information is only one half of 

informing the public. The individuals on the receiving end of publicity (information) must 

also be receptive to any information disseminated to them and take self-responsibility 

to become informed. 

Media "It is definitely the medias' role to inform ... The fact that we had two [full time 
Council reporters] shows that we do put a lot of credibility on informing the public. But 
you can't make people read stories. If people choose not to . A lot of them, as soon 
as they see 'City Council' , switch off. So we are occasionally accused of not informing 
people, but that is often by people who didn't read the story last week or the week 
before .. . You get to the stage when you think how many more times must you have 
to tell people things. So certainly we have a job to inform but we can only go so far, 
we can't actually make people read . We try to write stories and present newspapers 
that people will buy and read, but it doesn't always work." 

Councillor "Some people are not well informed despite what I would consider to be 
massive media coverage and flyers to letterboxes. A lot of the public didn't seem to 
be picking up on what was coming through the [CRTWP] forum. [Although] It was 
quite technical." 

Participants suggested that full, balanced and objective reporting of information is 

necessary and that disparate abilities to disseminate information (including to access to the 

media) was an issue for some people wishing to inform the wider public. Criticisms of the 

reporting of alternative perspectives and information were addressed by the media research 

participant, who suggested such allegations are the views of subjective critics. 221 

Media "I would like to think that we have been fair and balanced, but at the same 
time I know there are people out there who will say that we haven't. But the best 
judge of that, to my mind, is if you get people saying, 'you have taken their side', and 
if I get an even number of people accusing me of going to both sides, then I have 
probably done a fair job of putting it down the middle ... There is certainly a barrage 
from people who are trying to get a message across. They are people who have 
learnt very quickly that there are ways of getting their point across in the media." 

Some participants suggested that Council's intentions were not fully disclosed to the public 

and that the media had acted as gate-keeper of information provided to the wider public. 

Public "From a propaganda point of view I think they were reasonably successful... 
In the media, they say they want to 4 lane to Te Awe Awe, but they want to 4-lane 
the Ave all the way to Ferguson St. [Councillor] has told us that several times in the 
[CRTWP] or we would never have thought that at all, because it's not publicly stated. 
They wont say that in the media, but privately they say eventually they will 4-lane to 
Ferguson. That is why they are widening Ferguson St [and] removing the protection 
of the trees not just to Te Awe Awe St, but all along to Park Rd and the others 
weren't protected anyway. It is the thin edge of the wedge and gives them opportunity 
later. .. I mean we have written to the Editor [of the "Manawatu Evening Standard1 
saying this but he will just not release that information to the public. It is considered 
unconfirmed and conspiracy theory I guess." 

221 Several public participants indicated they believed the City's leading newspaper favoured the 
position promoted by Council and showed bias in its approach to reporting the issues to the public. 
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While there were problems in keeping constituencies and the public fully informed about 

what was transpiring within the CRTWP process, there were also problems in accurately 

canvassing public opinion. Participants had contrasting views (and 'evidence' to support 

their own views) on what was the general public opinion on various issues.222 These issues 

highlight a problem in measuring the 'effectiveness' of efforts to inform, to engender public 

feedback and thus also to include the wider public, and also to gauge community opinions, 

strength of feeling about diverse interests or preferences of the majority (public will). 

Councillor The flyer went to every letterbox [Did you get a lot of comment on it?] No 
there wasn't. Mostly, they were saying, 'get on with it', 'I've been waiting 20 years and 
we're still jammed down the Ave. day in and day out', and, 'it takes half an hour to 
get there', 'do it'." 

Public "There were three factions again. Those very fervent in favour of the trees 
staying and very committed to it and there was obviously the radical part of that 
group, and then there was the group of people who wanted them removed, in my 
view they were a higher number of people than wanted them to stay and then there 
was a silent majority that didn't care either way." 

Officer "A problem with EDR processes is that, primarily, the submissions you get to 
most things, whether hearings, working party or whatever, are from those who have 
a real axe to grind. You will get 95% of the community who will sit out there and let 
Council get on with it and with this issue there has been a very strong voice that the 
city does not want this. But frankly it is the protest group saying 'we' don't want it. 
Well, I get people who ring me and see me socially who say 'good on you, get on and 
get it done'. So it is those people who don't get heard in both processes. You very 
seldom get a hearing where a submission has come from the public supporting what 
we propose. It's not to say they don't support it, its just they say 'well Council is doing 
it and that's fine'. They think, why should I come along and say, 'well done Council, 
you are doing what we want you to do'. It's the people who don't want it done who 
submit and I think that is normal in most hearings. It is a bit of an anti-climax, you can 
sit there and think, 'have we got this completely wrong?' Everybody seems to be 
against us, but then you get out into the community and you find lots of people are 
really happy with what you are doing. [So is it difficult for Council to gauge the level 
of support?] Well it is, any questionnaires or surveys we put out on a whole range of 
issues - if we get a 5-8% return we are over the moon, and that's ... well what is it, 
apathy or confidence in what we are doing. I don't know, what does an 8% return on 
a survey tell you really." 

12.1.4 Perceptions of having to validate interests and views 

Most participants indicated they believed their views were respected and considered 

222 Regardless of recognised problems informing and canvassing the wider public opinion, 
participants did offer views about what that 'public opinion' was. They were able to say what they were 
led to believe the majority of 'the wider public' wanted. For example, the results of elections were said 
to have shown a mandate on this issue, by some Council participants, which was refuted by some 
public participants. It was evident in participants' comments that they believed the view they promoted 
was more commonly held by the wider public (supported by the majority). They had gathered that 
through communicating with others. An explanation for the conviction by which individuals stood by their 
personal views was that they felt supported by others in their stance. Each side described how the 
majority supported their view. How individuals can arrive at such an impression is described in theory 
about 'communication', 'group' dynamics and processes. While too extensive to describe here, theory 
does indicate that individuals filter and interpret messages conveyed by others and exercise 'selective' 
memory in formulating a perspective, which tends to reinforce their predetermined worldview. 
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important by others in the CRTWP. However, some participants did differentiate between 

how valid or worthy different views and interests were. 

Councillor "By most [members], as I respected theirs in return." 

Public "There was a respecting of views, but they had to be justified." 

Public "Issues were given the hearing and merit deserved." 

Public "Save the Ave's views were considered a little weird or not as important as 
others. Certainly not by the Council - they were less important than traffic engineering 
problems." 

Reflecting this, some participants described that they had to prove the importance of their 

views, and the validity of their interests and values. 

Public "It took a while to be taken seriously. Perhaps it was because I was by far the 
youngest member of the [CRTWP] . Yes I had to prove importance." 

Public "Nothing was respected or considered important because we said it. We were 
the outsiders. We had to work very hard to influence any of the other players." 

Public "We were treated as tree-huggers and all that sort of thing . Our opponent often 
accused us of being overly sentimental about silly old trees. So we did have to spend 
some time trying to convince people to look at the problem differently and having to 
explain our reasoning ." 

Public "In general, I believe my views were respected. However, I was unable to 
convince the PNCC or traffic engineers on ... [the merits of certain options] ." 

12.1.5 Issues of transparency in the ranking of interests within the process 

Some participants suggested that interests and values were not regarded equally important 

within the process. They believed some interests and values were either not defined 

explicitly as objectives to be catered for, while others were ranked , weighted or considered 

variably important within the process. The name of the working party was said to have 

indicated a ranking of interests and highlighted the way the problem had been framed for 

the CRTWP. 

Public "They [my interests] were catered for in one sense under the term amenity 
value, but amenity value was considered secondary." [so you thought your interests 
were ranked against others?] "Yes, in Council's mind" [Did the CRTWP have that kind 
of ranking?] ''Yes, I think they did, again in the CRTWP, if you look at the definition 
of the working party which is cross river transportation . It ranks it, it's there to solve 
transportation issues, its whole focus was transport, so you are fitting everything else 
around that and it wasn't to examine other options to Fitzherbert Avenue." 

Concern about whether all interests were acknowledged within the CRTWP, and any 

weighting or ranking of interests, was also indicated by participants who suggested funding 

concerns were a strong influence on the stance taken on some issues and options, but that 

the influence of that interest was not clearly stated. These participants indicated that 

269 



determining spending 'priorities' are political issues and suggested economic issues were 

not disclosed fully or discussed within the CRTWP or in its report. For example, participants 

described the City Manager had addressed the CRTWP (in the last meeting) and stressed 

that economic constraints precluded another bridge in the near future. However the 

CRTWP considered that the community needed and wanted "a second bridge now". While 

the CRTWP recommended a second near bridge to address traffic problems (and dispute) 

in the Avenue, 'Council' viewed such a bridge as an economic impossibility or as unviable, 

but that was not stated within the report. 

Other participants indicated it was impossible to resolve some issues, until all the relevant 

economic analysis was available, which it was not. For example, a participant suggested 

that economic analysis on different types of river crossing223 ought to inform selection of 

a bridge, which ought to precede determining where it should be sited. Those issues were 

not resolved within the CRTWP. The CRTWP therefore, did not clarify all the issues 

surrounding 'cross-river-transportation' within their final report. 

Public "Well [all views] were certainly heard. I think Council is still very driven by their 
budgetary concerns. At the last meeting, the City Manager made a very strong plea 
- and it was actually reported in the paper - [He] indicated he felt the city would only 
ever be able to afford one bridge in the near future simply because of the other 
budgetary demands that are coming up. So it had better be in a place that would 
serve long term growth. So the idea of one bridge rather than two was heavily pushed 
by Council for budgetary reasons. But I am sure there are other political reasons 
underneath that." 

These issues were related to diverse perspectives about how comprehensive and 

integrated the CRTWP considerations and report were. While the CRTWP forum was said 

to have addressed issues comprehensively, participants suggested that having to validate 

their views indicated that others had taken blinkered, segmented or partial views on the 

problem. Some participants were described as having lost sight of "the big picture" and on 

how issues interconnected, depending on their personal focus. An issue for this process 

was whether all participants were taking an holistic view of the environment and an 

integrated approach to addressing the problems, or approached the problem and its 

solution in a piecemeal fashion. This criticism was made by participants from all groups. 

Public "I think what they [Counci~ wanted to do and they have done this effectively 
with the change to the [TOP] is to do it piecemeal, say we will get rid of this section 
of trees here. Its the first step in a long process and if the [CRTWP] can agree to 
that, they could say, 'well we have been through the consultative process and the 
[CRTWP] agreed to it'." 

223 Some had suggested a light commuter bridge was all that was required and thought such a 
bridge could be built relatively quickly and cheaply. Another option was a weir. The type of 'crossing' 
required as well as how much it would cost, and also where it could be built remained contentious. 
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Councillor "They [public] often have a segment view, which in jigsaw puzzle terms just 
does not fit the whole picture." 

12.1.6 Different views as to whether "the problem' was well defined or of suff1Cient scope, 
and also about the nature of the problem to be addressed. 

There was a lack of agreement as to exactly what was encompassed within the official 

problem definition, and a lack of agreement as to exactly what was the appropriate scope 

of the problem. Some participants suggested the problem was not well defined or of 

sufficient scope. Others that the problem definition was accurate and the brief wide enough 

to address the sources of problems and not just the symptoms. Some participants implied 

the scope of the problem had been widened conceptually within the process. A further 

group, indicated that the problem definition and scope itself was not really the issue, it was 

how it was variably interpreted during application that was an issue for this process. 

Diverse perspectives on whether the problem was well defined are presented in Table 16. 

TABLE 16 WAS THE PROBLEM WELL DEFINED AND OF SUFFICIENT SCOPE? 

Participants indicating the problem was not well defined or of sufficient scope. 

Councillor "The Terms of Reference were set up to fit the 1988 proposal. The definition of the 
problem and the approach to solving it was not able to include all the variables and that is a 
frustration , because they wouldn't include those items in the calculations." 

Public "I think the problem definition has been flawed from day one, because it has been based 
around an expedient scenario, rather than defining the problem and solving it and saying OK this 
is the problem, here are our options. 

Consultant "I don't think the city ever took the sort of a view of the problem as to what sort of city 
they wanted. As I say, it was a reactive solution to an immediate problem and tied back to the 
history which linked it to NRB funding and a number of things which focused traffic on that route." 

Public "The problem wasn't defined at all really, which is what allowed us to wander off and say 
whatever about anything else. In some cases we looked at rather specific issues, at times we got 
overall broad. [Then] overall broadness was put to one side and we would discuss some little issue 
at great length and then during that, someone would jump in and say what about the overall blah, 
blah, blah, so in some ways perhaps it was a tack of direction we had." 

Public "That's one of the core problems that has been in the whole debate, in that the Council have 
seen it very narrowly as a roading issue and within roading they have seen it in a narrow approach 
to roading and there are other approaches to roading and there are wider issues and you could 
see that when you heard the different sides. They were talking in different areas, so they were not 
really communicating with each other.. . I think they were working on solving the problem [of CRT] 
but there were constraints put on them about how far they could consider it and about how specific 
they were allowed to be in their recommendations - so only general recommendations were 
allowed and these are open to interpretation." 

Public "Really the problem the Council don't want to hear about is its nothing to do with 4-laning 
the bridge or Ave, it is really about the whole traffic design layout right through the city and all the 
traffic flows are all wrong. Traffic is channelled to come into or cross Fitzherbert Avenue." 

Table 16 continues ... 
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Table 16 continued ... 

Public "I think they focused on a symptom and through the process I think we got much closer to 
identifying the source of that. The problem that was creating the symptoms. I think that was a very 
valuable part of the CRTWP. We got closer to identifying and talking about it, but Council still 
hasn't admitted that... Because the brief for the [CRTVVP] was constrained to a focus on 
symptoms ... I think the Councillors simply said, 'we have got more cars on the Ave than we can 
handle with the present road configuration. We must change the road configuration', and without 
too much thinking about why all the cars were concentrated on the Ave, about what alternatives 
to that concentration might be. In other words, they carried on with their policy of concentrating 
traffic rather than dispersing it and I think the problem was never really that simple. You can 
manage by creating more facilities or you can manage by reducing the traffic, by encouraging 
people to cycle, to use public transport, to car-pool, to use alternative routes and so on and so 
on ... We simply argued that the trees are symptoms of the problem. The problem isn't just traffic 
jams on the Ave. It's not that the Ave is too narrow because the trees are there. The problem is 
the transportation policy which has led to this and so once again we tend to, well we have always 
recognised that the trees conflict is symptomatic of something much deeper. But certainly the trees 
have values of their own which made it reasonably easy to gather some public support for their 
protection. We actually don't argue that the trees should be protected. We argue that the Ave 
effect, that the trees represent, that's what has to be protected. There is a subtle difference." 

Participants indicating the problem was well enough defined to address the issues or was 
widened 'conceptua/lv' within the process. 

Facilitator "The case was specifically a dispute, but the scope of the [CRTWP] wasn't limited to the 
specifics of the dispute." 

Officer "The role was to, by facilitated process, try to identify solutions to CRT problems. It was 
a conflict resolution process, but, I understood the brief to be wider than the conflict over [the] Ave. 
So it was also - and conflict resolution was the essential ingredient because you wouldn't have had 
a working party otherwise - a public participation process with stakeholder groups represented to 
look longer term at transportation issues across the river. I think that's quite important... that you 
not only perceive it as set up to resolve the conflict of the Avenue, but it's brief was wider and a 
longer term view. [So, in order to get past what may be seen as the conflict over the Ave, they 
took a broader view to begin with and those other things would fall out or be resolved as the wider 
problem was considered?] "Yes" 

Public "It was wide enough, in other words it wasn't specific. So it was wide enough to encompass 
anything and it was specifically documented that we were to consider long term planning and future 
bridge sites and other impacts not necessarily involving the Ave. [A new bridge] was certainly 
discussed at the meetings. It ·would probably be a fair comment that [CRTVVP] did focus on the 
Ave, but that's not to say we didn't discuss all those other issues, at length in fact. It needed to 
be brought back to specific, I suppose 'crossings' but the brief was wider than that one crossing. 
So I think that might have been the perception when everything came to a conclusion. After doing 
all the evaluation and investigation that they had to be brought back to that one location." 

Public "I think the recommendations reflect that the brief was widened to consider all the issues. 
I think the problem was very well defined. It was to improve CRT by whatever means and the 
CRTWP did look at various options for how that could be done, but in the end it came back to 
trying to solve a traffic problem and you either do that by doing something with existing flows or 
creating new flows." 

Councillor (Considering the debate about the scope of the problem do you think it could it have 
been framed dffferently?] "No way." 

Councillor {Did you feel the problem was well defined or of stJffjcient scope?] "yes" 
· Table 16 continues ... 
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.. .. .. . 

Table 16 continued •.. 

Public "The problem is you have these environmental impacts, but what you do is you make sure 
they are as minimal as they possibly can be and can they be tolerated in order to get the good 
thing from the development. But the problem is once you have decided to 4-lane the impacts can 
hardly be softened. I mean you lose something, you change the character of the Ave and you have 
got to be able to say, 'yes, that is a good thing' or 'no, it isn't', and there are two opposed views." 

Officer "I think it's brief widened to look at all CRT matters, not only relating to Fitzherbert Avenue, 
but it was the Avenue that instigated the need for the CRTWP." 

Participants indicating the 'issue' was not one of hCNI the problem was defined but its 
variable interpretation by different participants. 

Officer "I think I was probably satisfied from the point of view that there were 'Terms of Reference' 
for the group and they were relatively tight. But perhaps what didn't occur to the same degree was 
actually getting people to agree to those 'Terms of Reference' from the beginning and that there 
was a sense of fighting them and I think people wanted to widen the issue out to bigger things -
it was a bit like the information overload one for me - You could keep on doing that and I think for 
me, there was a clear purpose for the group, whether everybody had the same understanding of 
that and acceptance of it and was then prepared to work through it was another matter." 

Public "I don't think the problems scope was too narrow. We would have just had been taking on 
too much. That is the attitude some of us, not necessarily had, but we couldn't get into all this 
other stuff and it is not really a site specific issue, even though it seems like one, as everyone 
thinks Fitzherbert Ave. It is too complex just to be site specific ... I don't think we really , in the end, 
had tackled the question of 'what is the problem?' The actual problem definition supposedly was 
how to improve the flow of traffic, goods and services across the river. The problem is ... the 
concept of the issue is what really is the problem in the current situation, and what is the level of 
idealness to bring it up to . Different people had different - and I struggled with this personally most 
of the time throughout the CRTWP - a lot of stuff I saw as 'hey that's not a problem' and other 
people said , 'yes it is a problem'. .. I came from a completely different viewpoint to the issue than 
say the Reading Manager. Their concept of what is good movement of traffic and what is best and 
things like that is quite different to my own." [so perspectives on the problem were different within 
the CRTWP] "Yeah, but we didn't really get down to defining the problem properly ." 

Consequently the process involved taking time to debate how to appropriately define, 

scope or frame 'the problem', even though members had signed the "Terms of Reference" 

in the first meeting. While participants had 'agreed' to the "Terms of Reference" in that they 

signed it, they had not come to a common understanding about what they meant. Within 

this process, defining the problem, its scope and thus identifying any constraints on 

possible solutions, were part of the process, not a precursor to it. These comments 

highlight the relevance of advice provided by the PCE's Office to Council (undated, Ml) that 
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"PROBLEM DEFINITION is an essential precursor to finalising terms of reference". 224 The 

range of interpretations of the problem indicated that some participants attempted to take 

a view of the problem similar to the definition provided by the PCE's Office (refer to 

footnote 126). While some did think the CRTWP's definition could cater for wide 

interpretations, others thought it did not. 

Participants also had different interpretations as to what the problem's focus was, that the 

CRTWP was to address. Some saw they were solving problems in terms of traffic 

congestion and delay in the Avenue, others in terms of crossing the river more generally, 

others in catering for a range of interests, and one in terms of a problem of processing 

information. In response to the question "What was the problem the CRTWP worked on?", 

participants replied, 

Councillor "The traffic flow across the bridge by way of the Fitzherbert corridor." 

Councillor "Improving the safety and drastically reducing the delay to cross river traffic 
movement, while at the same time retaining environmental values of the Avenue by 
a programme of tree planting ... I was one of the ones who insisted it be called the 
'Cross-River-Transportation' Working Party, because that is the issue. That is the 
wider issue rather than whether you are going to 4 lane the Avenue or the bridge. 
They are part of it." 

Public "To 4 lane the Avenue and relieve congestion the Council needed support from 
action groups and parties affected, therefore reducing objections when the new 
district plan was released, i.e. removal of trees from the Ave." 

Public "The problem was to find an alternative to the problems travellers face when 
trying to cross the Manawatu river while leaving/entering the City. Tidal peak traffic 
flows exceed the present road and bridge capacity of 2,000 vehicles per hour." 

Public "The terms of reference came from the Council itself, as they are o91iged to 
do of course ... One of the biggest problems was that while we knew what the problem 
was generally, we couldn't put bounds on it because it implicated so many other 
factors. It was such a complex issue that you couldn't just talk about the Ave. We 
wanted to talk about this whole area of the City. But the Councillors didn't want to talk 
about the City they wanted to talk about the Ave. Well, one of the problems was 
when we first came to discuss problems, somebody would start from the outlying area 
as a problem and then everyone would chip in about all the other flow on effects if 
that occurs ... There was a lack of definition of the problem area or spatial context we 
were working with ... Council wants to use 'existing' roadway more efficiently, 
effectively. People wanted continued protection of a major city amenity. How best to 
meet needs of commuters to Massey etc, while having a continued amenity." 

Public "Many resources. Consulting engineers, PNCC statistics and traffic reports, 
environmental opinions from various sources, public submissions, both to the CRTWP 

224 They also illustrate the relevance of the problem definition the PCE's Office provided as an 
example, "How to move people and goods while maintaining or improving the quality of life in 
communities and the quality of the environmenf' (Ml) when compared to the CRTWP's problem 
definition: "The current level of service for cross river transportation offered by the City of Palmerston 
North is not meeting the needs and expectations of users" in hand with the goal of the CRTWP, "to find 
acceptable means of improving the movement of people and goods across the Manawatu River". 
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directly and to individual members, personal observations of the situation by individual 
CRTWP members." 

The diverse emphases evident in these views indicate an explanation for problems in the 

CRTWP was a difficulty in maintaining a distinction between personal objectives (subjective 

interests) and the forums objectives (catering to the range of interests and values). 

Participants' highlighted their own interests and values and therefore focused on options 

which each believed would best cater for their interests. These preferred positions, were 

seen as 'mutually exclusive'. Promoting positions, rather than interests and values to be 

catered for, had the effect of casting the diverse interests as mutually exclusive. The most 

obvious examples of a difficulty in distinguishing between interests and preferred options, 

were provided by research participants who were not members of the CRTWP. 

Public "Well, that [dispute] would obviously polarize opinions straight off, people are 
either for the trees or for 4 laning. [Is there a way the debate could have been 
examined that could have avoided that mutually exclusive clash?] "Of course there 
was. 3 laning achieves the same objectives as 4 laning in terms of traffic flows. You 
do not need 2 lanes for traffic in both directions all the time, you only need one extra 
lane in one direction at opposite sides at alternate ends of the working day. So they 
could have retained the trees and had the same benefits to traffic flow. I suppose in 
a way that is why I am still licking my wounds, because that is the sensible solution 
and we were behind that." 

Media "There has been such clearly defined tors and againsts. It is one of those, I 
feel, that could never have been resolved, simply because the two factions were so 
far apart it is almost impossible to reach a compromise. I don't know if any 
consultation process, if it had started earlier than it did, if it would have made any 
difference. For instance last year when the trees were about to come down, people 
were saying, 'but we weren't consulted', but the process had gone on so long! I asked 
[an officer] about this and he said, 'well, we just did so much consultation, how much 
more can you do,' and I think that is probably fair comment." 

12.1. 7 Different views on the purpose of the CRTWP, indicating it was not clear. 

That participants agreed on the role of the working party was identified as contributing to 

certain benefits and strengths of this process. However, participants had different 

perspectives on what the purpose of the CRTWP was. Complimentary purposes were 

identified. One was the 'stated' purpose as a collaborative problem solving forum, another 

was an unstated purpose to control or manage the conflict (as it was good public relations), 

another was that it was to promote Council's L TOP to the wider public. 

Public "[The CRTWP's purpose was] To alleviate public and pressure group 
objections to the widening of Fitzherbert Avenue." 

Public "It was a good idea, to try to improve their image, from their point of view." 

Public "I thought the [CRTWP] would mean more informed people who would make 
better decisions. But, I think the Council thought it needed to show the community 
that their option was the only viable one, to smooth future legal requirements. That 
was their motive in having the [CRTWP], because [this] is a controversial issue." 
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Public "After loosing in court the alternatives were politically risky . Perhaps they felt 
there was every chance that we would better understand their position and accept 
their plan via this process. I think their purpose was to try to move their policy, of 4 
laning the Ave, forward. They saw it as one way, the best way, of moving forward 
with implementing that policy." 

Public "To obtain tacit approval for the 4 laning of [the] Ave through a perceived 
public consultation working party with some recognised standing. Council was in a 
bind, their resource consent application had been declined. They were really stuck. 
They had a strategy that they really couldn't implement. They had options ... [ME] or, 
they could go back to a community through some sort of consultative process and get 
them to support what Council wanted to do." 

Public "To have a range of options. To have people coming away from it more 
informed so, in some ways they could dispel a lot of the myths and conflict. However, 
they came to the table with a set of cards up their sleeves. They had already decided 
what they were going to do." 

The media research participant stated, "Certainly it contained elements of PR, very much 

so and purely, just as an observation - seeing the reactions that were going on in the 

community at the time." Some participants suggested that the CRTWP was as much an 

exercise in conflict management as in problem solving.225 

The use of this process was suggested to have had ramifications for Save the Avenue, as 

the sole 'public interest group' involved in the process. As the public conflict quietened 

during the duration of the CRTWP, Save the Avenues momentum in gathering 'strength in 

numbers' was halted and its public support wanned .226 Presumably the wider public 

believed a consensual strategy was being developed through the CRTWP and that strategy 

would be adopted by Council, as that was what reports indicated through mailouts and in 

the media. That such an effect on 'political pressure groups' could occur is implied in EDR 

225 Participants indicated that feature of the process was successful, in that the state of conflict all 
but vanished from the public arena, as conflict behaviour dissipated, for the duration of the CRTWP 

226 It was evident that this approach did remove the conflict from the public arena. The sole public 
'political pressure group' involved in the process, Save the Avenue, derived any power of influence it 
had from its public support. Most of this support occurred as a "groundswell" during the intense phases 
of public debate. During the duration of the CRTWP, such support became less obvious, as Save the 
Avenue and the state of conflict, faded from media attention. An implication of involvement in this 
process was that this group did loose momentum in securing a stronger public support base. The public 
was informed that all the interested parties were involved in a collaborative problem solving process, 
that would develop a solution that would resolve the conflict. Therefore, this process not only 
ameliorated the public dispute as it practically eliminated conflict behaviour, it also dissipated public 
opposition in the form of public support of Save the Avenue. This was identified as an issue for that 
interest group, as, not long after the conclusion of the CRTWP process, the PDP was notified which 
contained features which they saw as a threat to the CRTWP strategy. When conflict resurfaced, as 
the formal consultation processes were initiated, it was more difficult for Save the Avenue to 
demonstrate strong public opposition. Participants from all groups indicated that the wider public 
apparently did not understand what had happened to the CRTWP strategy, and why Save the Avenue 
was again in dispute with Council. Save the Avenue participants indicated that the interest group was 
caste in a poorer light, (as a temperamental and disruptive minority rather than a strong political force 
of concerned citizens), as, simultaneous to notification of the PDP parts of the CRTWP were being 
promoted as Council's intended strategy. 
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literature, for example Chapple (1993, Ml), in advising public interest groups involved in 

advocacy or a conflict, suggests "[y]ou must decide whether to deal with an issue through 

public debate, resource management procedures or through lobbying. You can't really do 

all three simultaneously. Remember that political action is often more successful than the 

use of legal systems." Public protest and overt conflict is beneficial for political interest 

groups, in the sense that it gets media attention and builds their support base, from which 

they derive their power to influence decision makers. Chapple (1993, Ml) also notes that 

parties in a conflict "can motivate your community by establishing good public relations and 

supplying information. Give the issue a high public profile by making the facts and your 

views available to the media." For the duration of the CRTWP, information was supplied 

to the media by the facilitator and the communications advisor and this focused on the 

process, not on individual views or interpretations of information. With the re-emergence 

of public conflict, with notification of the PDP, opponents indicated it was difficult to convey 

the complex issues and what was happening with the CRTWP strategy, through the media. 

Despite a perspective that this ADR approach intended to achieve such effects, and also 

divergent perspectives about exactly what was the 'primary' purpose of the CRTWP, most 

participants indicated that the purpose was made clear, in the "Terms of Reference". 

Councillor "Yes, by setting out a 'terms of reference' for the CRTWP and by giving 
the facilitator a detailed brief to work to." 

Public "Reasonably clear as we all worked through the Terms of Reference. But it 
became clearer as issues/time progressed." 

Councillor "The terms of reference were circulated and members signed a contract." 

Public "No the purpose was not clear. PNCC attempted to sanitize the process by 
professing an open agenda and non-partisan facilitator. I think their agenda was to 
get the working party to ratify what they wanted to do and so it was really a 
mechanism, whereby, 'we win, and we don't lose' approach by Council. At the end 
of the day, it was quite clear that their agenda was to 4 lane the Ave and remove the 
trees. I just didn't see how Save the Ave was going to agree to that, they offered the 
3 lane compromise and Council refused to agree to that." 

Participants comments about the "Terms of Reference" suggested that some fundamental 

features of these terms (making up the CRTWP's brief), were open to interpretation. There 

was debate, for example, about the extent to which the focus should be on traffic problems 

in the Avenue, and about whether considering a second bridge was within the CRTWP's 

brief. As an explanation for limitations of the process therefore, some participants felt the 

CRTWP was constrained in its problem solving endeavour due to 'control' of the process, 

provided by the "Terms of Reference". Participants variably interpreted the scope and 

nature of these constraints, as they applied to defining the problem, and influenced the 

range of potential options to be considered, among other things. 
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Public "The Council refused to discuss the idea of the group considering a second 
bridge. They said that was long term and was not part of the brief and there was no 
way that this CRTWP should be discussing that... So there were quite a few meetings 
where we continued to hammer that point - that we are looking at symptoms, unless 
we go back to the problems, we were not going to get anywhere ... The problem was 
CRT but one group was called Save the Avenue, where do words like aesthetic, 
cultural, historic values equate with a traffic problem. We use those sorts of words in 
saying, 'you should not cut down the trees,' but it goes back to the original thing 
where the Councillors saw the trees as a problem to improving another problem." 

Public "If you look at the definition of the working party which is CRT. It ranks it. Its 
there to solve transportation issues. Its whole focus was transportation issues, so you 
are fitting everything else around that and it wasn't to examine other options to the 
Ave, even though the brief was to define how long term CRT issues could be solved." 

Some participants indicated it ought to have been a role of the CRTWP to define the 

problem it was working on. They described that Council had identified part of the problem, 

but following that, participants reinterpreted it as they identified interests to be catered for. 

The group, in effect, 'reframed' the nature of the problem to be solved. 

Public "It should be the role of the working party to define the problem, because you 
have these community groups who have different perspectives on the issue and they 
see things in a different way to the Council. The first step should be to get everyone 
to describe what they think the problem is or issues are - then to define objectives. 
The terms of reference must be set out properly too - by the working party or in 
agreement with the working party so they can take ownership of them." 

Public "The CRTWP started out with the facilitator trying to ask for information about 
what you think we are trying to solve and how do you think we could solve it and 
trying to widen it, despite the fact the Council actually complained to him afterwards." 

However other participants did not think the problem was reframed as they thought the 

group was not able to change the brief established for the group. 

Public "I don't think the mediator was in a position to accept a change in the brief. He 
was hired for a particular purpose on a particular brief and he really had to try to 
narrow it in and keep the focus on that." 

An explanation for problems within the process was traced to indications that the CRTWP 

did not establish and agree to an all inclusive set of objectives, to act as criteria by which 

to measure the level of attainment of values and interests while evaluating options and 

deriving a strategy. This is concluded through consideration of participants' responses to 

questions about the objectives (and criteria) to evaluate options and generate agreement 

or an optimal strategy, and whether these were made clear within the group. Participants 

believed the objectives were given in either the "Terms of Reference" at the beginning of 

the process or in the "CRTWP Final Report" presented to Council. However, no such list 

of objectives (consensually agreed or otherwise), catering to the diverse interests and 
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values under consideration, appears in either of those documents.227 What does appear in 

the minutes of the first meeting of the CRTWP, under the heading "Criteria for Outcomes", 

is an indicative scoping of interests rather than an agreed set of objectives (or criteria by 

which to measure their attainment). 228 In response to the questions, "Do you recall what 

objectives were established by the CRTWP to evaluate options and generate an optimal 

solution and were these made clear within the group?" participants said: 

Councillor "At the first workshop, [in October, to discuss the CRTWP] people came 
in and said 'we want this', 'we want this', others just said they were there to listen, 
which is what I said .. . They were discussed at the beginning." 

Councillor "No, I don't think there was a formal list drawn up. In an informal way, 
things were said about what each wanted .. Within the 'Terms of Reference', set down 
by the Council, those various issues were canvassed and where more information 
was needed it was obtained" ... [so were there specific objectives?] "Oh yes , they are 
written in the [CRTWP] report." 

Public "Well the objectives were obviously stated at the beginning. The facilitator was 
there to make sure that it was an independently driven working party rather than a 
Council driven one. The objective was obviously to come to a recommendation to 
Council on solving the traffic problems across the Manawatu River [wasn't that the 
purpose of the process?) ... I don't think, we did [develop a set of objectives) certainly 

227 Some participants referred again to the objectives of the process rather than the objectives for 
deriving and assessing an optimal solution. 

228 The "Terms of Reference" (ME) state under the heading that "the brief of the working party will 
be to ... d) Develop criteria to evaluate any options. e) Develop, investigate and evaluate options 
(including the Council's current strategy) which will: Solve the CRT problems, taking into account, short 
and medium term CRT needs and current and long term growth options identified in previous Council 
research." The "Terms of Reference" do not identify any criteria by which any solution/s can be 
evaluated to measure if it solved the (as yet unqualified) problems or if it achieved the (as yet 
unidentified) objectives. The nature of e) in the brief, in hand with d) indicates that the working party 
were to formulate these objectives by which to evaluate options. In line with that, prior to the first 
meeting of the CRTWP (16/11 /94) members were advised in a memo dated 20/10/94, (Ml) that the 
facilitator intended that meeting would consider "a) the process, including the draft Terms of Reference 
and related matters. b) Their most important needs or criteria so we can identify issues that will need 
to be canvassed. c) The possible options (or their components) for an outcome. d) Any further 
information and/or technical studies that might be required." 

The minutes of the first CRTWP meeting (16/10/94) show that participants did brainstorm to "open up 
the issues" and a list of "Criteria for Outcome" is recorded in the minutes, as follows: To serve future 
City development - City including Aokautere, Massey, Linton, Science Centres; Efficient system; 
Minimise delays; Be user friendly; Be safe at all times for: cyclists, pedestrians (including 
children/students), vehicles, motor cyclists, people who live there; Provide parking/access for: residents 
and visitors, motels and businesses, student drop-off and pick-up [girls high schooij; Utilize existing 
facilities (and extend or supplement); Robust system, including for; contingencies, natural disasters, 
alternative routes, civil defence, emergency; Aesthetics, including visual; Environment: avoid pollution, 
heritage values, cultural values, quality of river; Be policed." It is evident that such a list was indicative 
only as what each actually means is not defined so that could, in fact, act as criteria against which any 
levels of attainment, with regards each, could be measured. It is not indicated whether any ranking or 
weighting was to be applied or if each was considered equally important. That is, they are open to 
variable interpretation and application. It is evident that this brainstorming exercise was intended as a 
quick scoping of interests in the group that would be further developed throughout the process. No 
mention is made of economic objectives, besides a reference to efficiency which could be interpreted 
to include cost issues. 
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as individuals ... I think that was very much covered by the brief anyway. There was 
great debate about the brief. There was a Council brief and then it was slightly added 
to by discussion. So I think that was very much outlined at that stage".229 

Public "I think they developed their objectives within the framework they were given. 
They were told what they were working within. They were told they weren't allowed 
to expand outside of this, so even if they felt, what they found out, they should really 
look at this area over here, they were told they shouldn't because that wasn't what 
was in their original brief and they were controlled in that way. As for actually 
evaluating it, they discussed on various occasions whether they should have some 
sort of success matrix to work out if they were winning, but there was disagreement 
amongst the group about the value of these [matrices] or which way you should do 
it, so they ended up not really doing it." 

Public "I don't think it was discussed sufficiently within the CRTWP itself. I think there 
is a view that the people arguing for Save the Avenue are really 'out of their trees' 
sort of. I mean the Council's view is that if you plant new trees you can solve that 
problem. You might have to wait 20 years for it to happen, but it will be resolved. 
There are others who obviously felt very strongly that the Ave is distinctive and they 
should retain its character. There is also the view that came from people who felt that 
4-laning would divide the city in two effectively. You see, when the CRTWP came 
together, they were really looking to solve what was perceived to be a CRT problem, 
but some of the people who joined the group raised other issues such as pedestrian 
and cycle safety, wheelchair access etc, which are quite valid, but they provide a 
whole different perspective on what the Council had been trying to do." 

12.1.8 Diverse views about the timeframes to apply to the issues. 

There were variable perspectives on the appropriate timeframe to apply to analysis of the 

problem, and for implementing management responses. While traffic problems were able 

to be described within a precise timeframe, participants' indicated that analytical time 

references were adjusted, depending on the aspect under consideration. 

Public "The traffic problem is very specific .. . you can isolate it, you can box it. Your've 
got times of the day, everyday for five days of the week when this problem occurs. 
It doesn't occur all the time or intermittently throughout the day. It is a problem related 
to peoples' journeys to and from work and that's how it should be solved, to my way 
of thinking, rather than pulling in the 2020 picture which is what the Council's 
determination has been to do. I would have said, 'let's solve it in the shorter 
framework', as the problem ... because my view of urban, of non Auckland, Wellington, 
NZ, is very different [to Council's). They believe they're going to grow. I believe 
provincial NZ is going to shrink. So making projections of what the population of 
Linton is going to be in 2020 is really kite-flying . The proposal for a new bridge is 
considered long term and is related to urban growth in Linton, but that is not going 
to help solve the immediate problem. That is the nub of the matter. What you are 
trying to do is to define the problem to another set of rules . The problem is very 
definable and it requires a very defined solution too." 

Public "Sustainability as far as the Council was concerned is defined in terms of 
catering to traffic growth to a 20 year time horizon. If they assume the same growth 
[past 20 years) then they will need to concrete over the entire river. If you stop at 10 
years then you don't need to 4-lane the bridge, you don't need any more bridges, you 
could get by with better traffic management. If you stop at 40 years then their 

229 This participant also said, "It certainly wasn't for the [new bridge site working party], it was very 
much, 'this is the objective from the Council's point of view', and it had to fit within that objective" 
indicating the CRTWP, to his mind, was able to influence the setting of objectives. 
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approach is not sustainable. They just chose a time horizon which defined what they 
wanted to do. The problem was described in a way that they came to the conclusion 
they did. They did the same thing with the new bridge siting. I believe the issue of 
design and type wanted should have been chosen prior to selecting a site to match 
their chosen growth scenario. That conclusion was to support people in Council who 
seem to me to be obsessed with cutting down the trees in the Ave. In the end you 
can't come to any other conclusion. We put forward alternatives to their 4 lane design 
in the Avenue without cutting the trees down, but these have been ignored." 

12.1.9 Issues relating to negotiations. 

Some participants indicated the CRTWP enabled reasonabl~ negotiation between 

competing views, while others thought it had not. This contrast was linked to comments 

which identified reluctance by two key interest groups to deviate from their respective 

preferred positions. This suggests that some interests and values may have been seen as 

'non-negotiable'. A component of the CRTWP strategy became a choice between 3 or 4 

laning one section of the Avenue. These choices were seen as posing a threat to each 

sides interests/values respectively . As such, some participants were not prepared to 

concede to the other sides preferred option, regardless of how well their interests appeared 

to others to be catered for within the rest of the strategy. 230 

Public "The process allowed reasonable negotiations between the parties. Most 
issues, viewpoints were given a good hearing and debated to conclusion." 

Public "There was the problem of inflexibility of some members." 

Public "I am not sure that negotiations were on the agenda. Certainly all the 
discussion was undertaken in a moderate and cooperative environment." 

Councillor "Not entirely, it was clear that strongly held views were retained and threats 
to try and prevent the majority recommendation were made and have been repeated ." 

Councillor "People had non-negotiable demands that simply could not be met and 
they came with that agenda in mind and they never were going to move." 

Public "Negotiations were one-sided as there was an inability of Council to 
compromise. Save the Ave made a compromise offer which became recorded as their 
accepted position, while Council made no counter compromise offer and their original 
position remained." 

Public "I think although the Council did have a very fixed predetermined outcome in 
mind - new ideas did come to the surface and they are slowly becoming accepted 
wisdom by some of the Councillors. So that is great." 

230 In chapter 6, "non-negotiable" interests and values were discussed. It was noted that while values 
may not be negotiable, that demands as to their level of expression or degree to which they are catered 
for may be. Disputants are therefore encouraged to accurately describe the values that they are seeking 
to promote, rather than their preferred positions, as this aids lateral thinking while developing solutions 
and also facilitates 'bargaining' during the derivation of 'all-gain' solutions. 
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What had been mutually exclusive positions231 in relation to the whole Avenue, became 

relevant to just the bridge end of the Avenue, as the CRTWP agreed to a strategy for both 

the medium and long-term and for the remainder of the Avenue. Therefore, that debate, 

over the short term response for one section of the Avenue, reflected and reinforced the 

'original conflict' between what were seen as mutually exclusive positions. 232 As conflict 

over that section of the Avenue was not resolved within the CRTWP, later commentaries 

came to suggest that the issue was not resolved, despite the considerable consensus 

reached in the remainder of the CRTWP strategy. 

12.1.1 O Views on what is meant by compromise and resolution in an ADR process 

Participants referred to compromise as a component of the consensual process, and a 

Councillor described issues relevant to bargaining in terms of participants' perceptions on 

the degree of change taken by themselves by comparison to others. However, the 

facilitator indicated 'compromise' implies each party gets less than they wanted and 

suggested that was an inappropriate description of what occurs in a consensual process, 

where all interests are catered for to a satisfactory level for each party. 

Councillor "They might only compromise 10%, but they feel they have compromised 
50%. The others might compromise 90%, but they may still feel aggrieved because 
they didn't get totally what they wanted. So it's about attitudes and you have to 
educate people as to what dispute resolution is." 

Facilitator "You do get people trading-off things to the extent that you get people 
agreeing to something which is not exactly what they want. But I don't like the use 
of the word 'compromise' as it assumes that people have cut things up in a way that 
they each get 60% of what they want. Compromise to me is not an appropriate word 
to use when you are working in this type of process. Its a question of generating a 
better outcome which in fact accommodates the values. You see, you have to define 

231 In trying to determine the short term strategy, with regards the bridge end of the Avenue, those 
promoting traffic interests rejected the retention of the 2 lane layout and trees, as they did not believe 
that other agreed measures (improvements to public transport, intersections, etc) were sufficiently able 
to alleviate problems, while awaiting a second bridge to be built. They also had concerns about expense 
and safety aspects of 3 laning and tidal flow, and doubts about how long it could take to establish an 
alternative river crossing. Furthermore, they believed other interests were catered for sufficiently 
throughout the remainder of the Avenue. On-the-other-hand, widening to 4 lanes was rejected by those 
promoting values associated with the trees, a different type of urban form, transport network and 
commuting behaviour. These people believed 4 laning would not solve the traffic problems and as other 
measures were required to treat causes and not symptoms, why sacrifice other interests and values 
to implement a solution which they believed would not 'fix' the problem, in even the short term. They 
also thought allowing tree removal in one part of the Avenue would lead to continual pressure to widen 
the remainder of the Avenue, which could preclude other long term options for the City. 

232 ADR theory describes that negotiations while developing an optimal solution, which best caters 
for the full range of interests and values (or which seeks to optimise each and all of these as objectives, 
given constraints on their expression relative to other objectives), involves elements of bargaining or 
trading-off, as each party may not necessarily achieve everything they want or to the level they would 
ideally prefer. Such negotiating activities revolve around attempting to reach agreement on 'how well 
each interest or value will be catered for', only when the problem solving endeavour has been unable 
to produce a solution able to eliminate competition between the different interests/values. 
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your roles in terms of what you want to achieve, rather than what the outcome is and 
once you get agreement on what you want to achieve, you then have to slot in behind 
it... In this type of process most people don't agree to anything until they agree to 
everything." 

Participants were asked if they had been forced to compromise at all, during negotiating 

the strategy, and how agreement had occurred. Most felt they had negotiated or 

compromised to some extent in seeking to reach agreement. However, some felt they had 

not and indicated this was because they had no preferred position to begin with and so 

were flexible. Others indicated that while they had made compromises, these were not 

forced upon them, as they were agreeable to accommodating the interests of others, and 

were satisfied their own interests were also accommodated to a satisfactory level. 

Public "Yes there were some compromises that were unpreventable." 

Public "We offered a compromise, there was a solution which could cater for all the 
interests. They could have retained the trees and had the same benefits to traffic 
flow, with 3 laning and tidal-flow. I suppose in a way that is why I am still licking my 
wounds, because that is the sensible solution and we were behind that." 

Public "I think in fairness, if you look at the position that Save the Ave took, I think 
they did try to find a compromise solution, but I don't think the other side ever did and 
I think the facilitator got very frustrated in the end." 

Public "Yes, my opinions were modified during the process so that those with 
entrenched views were partially accommodated ." 

Public "We were not forced to compromise. We could have left the [CRTWP] ." 

Councillor "We were not forced to compromise - that is far too strong. I did not have 
a set agenda and therefore was open to negotiation which occurred." 

Public "No, because my views were taken into account." 

Public "No, I had no fixed position, but I felt a second bridge was an ideal outcome." 

Facilitator "[members] had not compromised themselves at all." 

The facilitator was asked, "Were the things the CRTWP recommended able to be 

generated because they were features that were no longer in dispute or did these features 

have to be negotiated?" He responded, 

Facilitator "Definitely negotiated . Some of them were very controversial but we worked 
our way through - collecting the information, evaluating it, generating options, 
evaluating options. Eventually we had to start generating an outcome ... Every time 
we produced a new version , the changes from the old one were marked on it, we 
underlined the new and crossed out the deleted." 

Importantly he indicated, "What people want at the end of the process is different to 
what they want at the beginning of the process. People go into a process being quite 
convinced as to what is right and what is wrong, but they actually have often made 
those decisions based on incorrect information or sometimes their views change. 
Some of the people at the conclusion of this [CRTWP] had different ideas than they 
did at the beginning. Some find it embarrassing to have changed their minds part way 
through the process. Some of them get criticized externally for a changing their minds 
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during the process, but that is what the process is for." 233 

That the process intended to change peoples minds could be thought of as self-evident in 

the context of an ADR effort. All participants believed that while they were prepared to 

compromise, their opponents were seen as unwilling to do so. This apparent contradiction 

suggests that each side believed they were being asked to concede more than the other 

side, that their opponents had non-negotiable demands, or that they were asked to make 

'inappropriate' concessions. It was also suggested that if one side offered a 'concession', 

but if the other side was not prepared to make some or an equivalent concession, then 

compromise was not achieved.234 These difficulties were reiterated by a view that agreeing 

to the demands of others was not 'resolution'. 

Councillor "Any dispute can only be resolved if people are prepared to compromise. 
If they are not, if they have a set agenda or a non-negotiable agenda, then you are 
wasting your time because unless you say 'yes','yes, we will go with what you want' 
- and that's not resolution - then it's not going to happen." 

The inference is that 'resolution' is not achieved when only one side concedes.235 

Acquiescence to the will of others (while a legitimate tactic in conflict avoidance) was not 

thought to be a satisfactory way to 'resolve' this conflict. These comments underline the 

reason the facilitator did not like the term 'compromise', as it implies mutual loss caused 

by competition, and does not reflect that the process acknowledged diverse interests and 

sought to provide satisfactory ways to cater for these, preferably by removing direct 

competition between diverse interests. Members were not asked to change their minds 

about the importance of their interests and values, but about what was necessary in order 

to maintain and/or cater for these. It was on that basis that some members had difficulty 

adjusting the level to which their interests ought to be accommodated, relative to how well 

other interests were to be accommodated. This entailed a continuous process of 'reframing' 

233 These comments of the facilitator also serve to highlight limitations of this process. His reference 
to "people" changing their minds refers to members of the CRTWP. That other people, external to the 
group, criticized members for changing their minds indicates they did not also change their minds. This 
confirms the observation made previously that the process was not always influential on people who 
were not directly involved. That external people did not necessarily want different things at the end of 
the process was observed in some Councillor and officers' responses to the CRTWP strategy. These 
observations were found to be related to limitations with regard: representation in the forum which was 
attributed in part to time constraints for both canvassing and fully informing external people; the quality 
of information disseminated from, and brought, to the forum, and also; the role of officers in the CRTWP 
as well as how the groups strategy related to Council's authority and issues of political determination. 

234 'Compromise' is defined as "settlement of a dispute by mutual concession" (Oxford Dictionary 
of Current English, 1987, Ml). 

235 This comment reflects problems in defining the term resolution and describing what is meant by 
'resolution processes', as discussed in Chapter 6. Clearly this person considers some measure of 
satisfaction is required to be able to claim the issue has been 'resolved'. Diverse applications of 
'resolution' as a concept, do raise interesting questions with regards the use of formal EDR processes 
in which it is expected that one side will be 'forced' to concede, rather than doing so voluntarily. 
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the problem, as different angles were taken and views considered during the problem

solving endeavour. Not only was the EDR forum adaptable, the 'process' was also flexible 

and evolutionary as 'the problem' was continuously redescribed. 

Public "It was a point were someone would say that is not a problem and someone 
else would say but I think it is a problem and that happened quite a lot." [So would 
they then try to accommodate that view or would they try to convince them it wasn't 
a problem?] "We did in some cases thrash it out and see if we could come at it 
another way because it was normally just one person who saw it as a problem. 236 

Occasionally we did compromise but we never really got to the point of saying what 
is the problem" 

As the negotiations included trying to determine between 3 or 4 laning of one section of the 

Avenue, interests were pitted against each other in a competitive way, and no consensus 

was reached on that part of the strategy. Neither side was prepared to make that ultimate 

concession to the other side, as that concession on either sides part could place their 

interests at risk in the future. Each side looked to the other to concede, or to acknowledge 

that short term responses could affect the long-term security of their interests. As the other 

side did not acknowledge that risk, no agreements were sought on how to manage risk, or 

to ensure against the realisation of their fears in the future. Consequently each side 

asserted that the 'other side' would not compromise, negotiate, or deviate from their original 

position, even though both sides did so within the overall strategy. 

12.1.11 The effect of voting in a consensual process 

The issues of representation, mandate, and preparedness to deviate from preferred 

positions became relevant in this forum because of the lack of consensus on one issue, 

which led the CRTWP to recommend a choice of 3 or 4 laning one section of the Avenue. 

The facilitator indicated that "No decisions were made by voting, we used a consensual 

process approach. Nothing is ever done by majority in a consensual process, I mean 

shouldn't be. That's what gives the working party power, is that they know they will develop 

an outcome to which everyone agrees". Similarly, measuring the sizes of constituencies 

had played no role within the consensual process. 

Public "At the end of the day, the feeling was that, in the long term, 4 laning the 
bridge would not provide the best solution. The ultimate solution was to provide a 
second bridge. So then the discussion really came down to a time frame. Whether 
a new bridge could be built quickly enough to solve the problem or did they have to 
do something else in the meantime. So the group was split. The [CRTWP] agreed on 
a second bridge, a consensus was had on that. The difference, which wasn't voted 
on, was the timeframe. I felt that if they got really stuck in, they could do it quickly. 
Council said it would take more than 7 years, so it wasn't really resolved in that 

236 This comment can be interpreted as implying the CRTWP had not defined its objectives very 
specifically as the group was constantly having to evaluate why some people thought there was a 
'problem' in some instances, while others did not see an issue. 
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context. So the next issue was what to do in the short term and Council was not keen 
on doing just enhancement improvements - altering traffic lights, closing Hardy St. 
They were stuck on the idea that they should go ahead with 4 laning." 

Information on 3 laning and tidal-flow of the bridge was requested early in the process, 237 

but was not presented to the CRTWP by the time of their final meeting, when 

recommendations for a strategy had to be finalised. Those preferring 2 lanes offered, as 

a compromise, 3 laning with tidal-flow of the bridge and the Avenue up to Te Awe Awe St 

intersection. Those preferring 4 lanes did not agree to that. Thus, those preferring 2 lanes 

were said to have agreed to 3 laning. At that stage a "straw poll" was taken, to indicate 

how far the group was from consensus, as discussions were not progressing the issue in 

the absence of factual information. It was stressed that this was not a vote on the issue. 

As such, a participant stated that while very interested in 3 laning he could not endorse it 

as an option, at that stage, given the lack of information surrounding its operation. In that 

light, he said, he could only support 4 laning on the basis that he understood how it would 

work up to Te Awe Awe Street and believed the rest of the agreed strategy satisfied the 

other interests. In such ways each member indicated a preference based on the 

information they did have. With opponents of 4 lanes agreeing to redesign the road layout 

to 3 lanes, the recommendation was made to 'widen the Avenue from the Bridge to Te Awe 

Awe St'. The group recommended that Council, with the completed analysis already 

requested by the CRTWP and with further consultation through a liaison group (also 

recommended), decide if this widening would be to 3 or 4 lanes.238 

The issue of a vote having appeared to have been taken became a source of conflict in the 

continuing dispute. Different interpretations of the 'straw poll', on one feature of a 

strategy,239 contributed to misunderstandings by observers and 'reporters' of the process, 

237 "Four laning was the basis of prior design work. Three laning was identified as an option at the 
first meeting. However, the technical and safety aspects of both options were still uncertain at the time 
of the final [CRTWP] meeting" (Facilitator, Memo to council, 2/05/1995). 

238 The CRTWP did not comment on the ramifications of widening that part of the Avenue in relation 
to policy in the PDP or the TOP - 3 laning would not require tree removal, it could be accommodated 
between the trees, while 4 laning would require removal of the trees. The CRTWP report does not 
discuss the policy ramifications of any of its recommendations, or contain specific recommendations 
with regard policy options for the PDP, despite the fact that the closing date for the CRTWP was set 
down to enable any findings of the CRTWP to be incorporated into the PDP, drafting of which was due 
to be finalised two days after the CRTWP had to conclude. Hence the CRTWP's strict deadline. The 
CRTWP had been advised a 'holding provision' had been drafted for inclusion in the PDP and a change 
could be introduced if needed, following the Council's determination on the outstanding issue. 

239 This straw poll is quoted in Council press releases and information brochures as showing a vote 
finding in favour of 4 laning. For example, in "Fitzherbert Avenue: Planning for the Next Century" it is 
noted that the "[CRTWP] votes 9-3 in favour of 4 laning the Te Awe Awe St to the Fitzherbert bridge 
section". Some officers and Councillors referred to a vote showing 8 - 3 in favour of 4 laning, or to 
majority opinion. Some public participants also referred to 'majority opinion', e.g. "There was a desire 
to reach an opinion based on consensus. This was not to be. My final opinions were the same as the 
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about what is meant by a 'consensual approach' to ADR and a 'consensual strategy'. 

Officer "People did move and the [CRTWP] was big enough that one or two 
dissenting voices could have a weight of opinion against their view that the [CRTWP] 
could still make a strong recommendation on the options. As it turned out we didn't, 
so the group chose to say either/or rather than present a consensus proposal." 

The CRTWP final report (1995, p8) lists six organisations which prefer 4 laning and 3 which 

prefer 3 laning. The two 'guests' preference for 3 laning is not recorded, nor is the actual 

preference of some members for 2 lanes. Several participants indicated these were serious 

omissions from the report.240 The facilitator in presenting the report, advised Council, "As 

required by the 'Terms of Reference' , the report lists the groups whose representatives 

currently support each of the options, and their reasons for doing so. Some groups may 

change their opinions in the light of the further report and with adequate time to consider 

it" (Facilitator, Memo to Council , 2/05/95). Consequent efforts by Council to decide between 

3 and 4 laning led to other problems identified by participants.24 1 Council's decision to 

proceed with 4 laning to Te Awe Awe St led to a need for formal consultation processes, 

as described in Chapters 8 and 9. 

12.1.12 Timeframe acted as a constraint on, and caused problems within, the process. 

Problems relating to insufficient time to keep constituencies on board or to seek 

endorsement of members responses were attributed to the tight meeting schedule under 

which this process operated. Council had set the deadline to take account of the schedule 

for the PDP and also as there were concerns Transit N.Z. funding could be lost with further 

delay. 

majority opinion." However, other participants suggested these interpretations were incorrect. One 
explained a different view. 6 organisations (with 7 representatives) supported 4 laning. But one of those 
had clarified he was supportive of 3 laning in principle but could not endorse it in the absence of 
information on 3 lanes and tidal-flow, that person ought to have been considered undecided or an 
abstention, rather than as a clear endorsement of 4 laning. 4 organisations (with 6 representatives) 
supported 3 laning (but each did so as a compromise, their preference was actually for the retention 
of 2 lanes). However, as one of those 'organisations' was a 'participant' and not an 'official' member, 
its view was not recorded or 'counted' in later reports. Hence Council's assertion that 3 supported 3 
lanes. The alternative view of the straw poll was argued to have shown that, amongst those who 
negotiated the agreement and signed the CRTWP report, 6 people were for 4 laning and 6 were for 2 
laning - but compromised by agreeing to 3 laning - and 1 person uncertain. This view saw a split 
decision. Another participant also suggested there was no clear majority and that its absence, the 
'precautionary principle' suggests the correct choice is the status quo, which was in fact 2 laning. 

240 Other participants indicated the decision was never intended to be made by vote counting but 
by full consideration of a comparative evaluation on the feasibility and merits of the two options in the 
short term, to cater for traffic while a second bridge was constructed. 

241 Council sought to determine which of two choices the most people supported. This involved, an 
effort to check if some members did accurately represent their organisations, and to determine the sizes 
of constituencies. 
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Officer [Was the timeframe for the CRTWP to keep it in line with preparation of the 
new plan?] "Yes, but there were also other issues, we are subject to Transit funding 
as it was one stage of a larger project. So there were concerns that we had to fit their 
programme budget - we had asked them to carry over at least a year already." 

Participants described pressure to negotiate an appropriate strategy and finalise the 

CRTWP report in the last meeting, despite being provided new information and having to 

negotiate a strategy with incomplete information (that is, with some uncertainties continuing 

as a source of conflict). Requests to Council to extend the deadline, were declined. The 

facilitator confirmed difficulties attributed to time constraints and stated, "It was absolutely 

chaotic at that [last] meeting and we had to be out of the room by 10pm. Very difficult 

conditions to work in". However, he also indicated that the process succeeded in producing 

a satisfactory agreement, never-the-less, as a consensual strategy was formulated which 

all members endorsed. This contrasts to the views of a member who referred to "the 

aborted process", indicating that he endorsed the result as the best that could be achieved, 

given the time factor and related problems, but not as the best that he believed could be 

achieved if they had been allowed more time. Most participants echoed this view in pointing 

out they would have liked more time to get the information they did not have and also, 

more simply, to "fine tune" the wording of the report. 

Consultant "They [members] did not have ample time to consider information. I think 
[members] did remarkably well in understanding huge volumes of information in 
hopelessly short periods of time, with reports that were generally way overdue and 
in some cases were quite off the mark, in terms of what was asked to be put in the 
reports. But I think that all people in the [CRTWP] showed remarkable understanding 
of the issues. I don't think lack of understanding was a feature except for one 
particular thing . The outcome left one particular issue open as to what would happen 
between Te Awe Awe and the bridge. We just didn't have any information and the 
outcome required the Council to produce that information in proper detail and to do 
that before the Council itself made a decision on that particular issue." 

Public "We accepted things in the report which we really didn't agree with, which we 
weren't totally happy with, but we were interested in these broader things being 
brought out into the open. Like a second bridge, like the real problem is this 
infrastructural policy of concentrating traffic rather than dispersing it. Let's talk about 
that rather than focusing and arguing over words, sentence by sentence. So there 
were things in the report we really didn't agree with, words, sentences, paragraphs, 
meanings that we would have liked turned around, but we focused on the broader 
issues." 

However, some participants believed the process ran for sufficient time and did have all the 

information required. 

Councillor "No I don't thing the timeframe was too tight. It was that [CRTWP] just 
couldn't reach consensus in the time they had" 

The facilitator wrote, (Memo, 2/05/95). "In introducing this report, I recommend that 

Council build on the goodwill developed by this process. All members, working on a 

voluntary basis, contributed a great deal of time and energy to this process for the 
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community good. I think the report will stand up to scrutiny, but am concerned that off

the-cuff negative comments might undermine the good that has been achieved". 

12.1.13 Problems with regard the quality, independence, relevance and scope of 
infonnation brought to infonn the issues. 

Participants indicated the tight schedule of meetings also exerted pressure on officers 

and consultants providing information or support services for the group. Information 

was often late or not forthcoming at all. The facilitator indicated he did have 

reservations about the timeframe established for the process, stating, "the timeframe 

was artificially determined, it was nearly impossible ... I made it clear at the outset that 

the only way it could be achieved was if the necessary background technical 

information was achieved to a very tight timeline and it wasn't. They didn't meet any 

of the deadlines that we set in providing the background information. That made the 

process extremely difficult." 

Public "We really didn't have the time or information to really explore the alternatives 
for short term improvements." 

Officer "We underestimated this [commitments of staff and resources to the CRTWP 
process] a little bit - in terms of generating reports for the CRTWP. We knew we 
would be getting in consultants, but that didn't mean that there also wasn't a huge call 
on our own engineering and planning departments .. . If a working party is to be 
successful there is no doubt they have to be provided with complete and good data 
and if you start making shortcuts on the information you are providing the group, then 
you are really wasting your time. So when we entered the [CRTWP] process we 
accepted that there would be a committment for the organisation and for our staff and 
that took priority over other work. 

Officer "In terms of the detail of that information, that was in their hands to come back 
to us - for instance looking at alternative options to transportation such as public 
transport etc. They had these, [but) I don't think they had enough time to debate 
those and I know one of the [CRTWP] members was wanting more information on the 
aesthetics of the Ave and that information had to be provided late in the process." 

Consultant "But sometimes consultants just did their own thing. Turned up to 
meetings late, with half backed up reports. We had problems with a particular 
consultant... Well the problems revolved around [that consultant's] attitude to the 
[CRTWP]. I don't doubt for a moment that he is absolutely a competent guy, may 
have been under huge pressure with other projects or whatever, but he was 
constantly late with reports which didn't meet the objectives required ... A report didn't 
meet the brief .. . It's a problem you have in these types of processes. Here you had 
a [professionaij who is used to making decisions and saying what had to be done, 
call a spade a spade to get things done." 

Another problem was that requested reports did not necessarily address the concerns 

which had led to the report being requested, and some information was not provided at all. 

The CRTWP started out with incomplete information and a lot of contradictory information 

and had to spend some time determining accuracy and retrieving independently generated 

data and analysis. 
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Consultant "There were huge discrepancies between the delays caused by traffic. 
Some talked about half an hour, others about short delays and there just wasn't any 
information. Now they had been to a hearing and no information was produced. So 
we needed more information on some of these issues ... now there were worse times, 
but generally the delay was about 8 minutes. Anyway producing that one page sheet 
[of data about delays] defused the issue. They never argued about that any more. 
They accepted that these were the delays and that they were unacceptable delays 
and that was OK, but they needed that basic information - what were the delays. See 
the distinction I'm making, what is the information and then the perception of people 
as to whether that was acceptable or not, or what it meant. Now it was up to them 
to decide what it meant and whether it was acceptable or not, but they needed that 
basic information to start with." 

The facilitator identified a problem for this approach is "when information is lacking". 

However, he also said, "We did reach agreement on 95% of the issues despite the hugely 

different programmes and lack of information and it wasn't inappropriate that we ducked 

away from any consideration of where a second bridge might be, the [CRTWP] was happy 

to make a decision that the Council would in fact be committed to a second bridge, which 

I see it endorsed anyway." 

While, participants indicated a benefit of this process was the scope and depth of the 

information generated to inform the issues, they also indicated some uncertainties 

persisted. That some issues were never informed by accurate or objective (independently 

sourced) information meant a number of issues remained unresolved. 242 These information 

disputes contributed to difficulties in undertaking analysis of the problems and in attempting 

to derive a consensual strategy. The CRTWP's inability to make a determination on what 

was most appropriate at the bridge end of the Avenue reflected more than a conflict 

between trees and cars. This conflict was also based in information uncertainties, so that 

members had to rely on (subjective) beliefs and opinions, which were variable and 

conflicting. Each (and all) of these uncertainties had an effect on members who had to 

assimilate these personally and make essentially, a judgement call on what they thought 

was 'most likely' and thence to make a decision as to which option was most appropriate. 

Public "I agreed with [CRTWP report] in the end, but we thought it needed more work. 
We never went back to the issue of whether 2, 3 or 4 laning should be done, they 
needed more information and Council has taken that as being the [CRTWP] said 3 
or 4 laning and we have chosen 4 laning - so 2 wasn't even an option in the report" 

242 For example, the group did not achieve an agreed or common information base on the feasibility 
of some options, or on all the 'sustainability' issues relevant to the mature trees. There was uncertainty, 
and hence disagreement, surrounding how long a second bridge would take to build; the type of bridge 
required and hence where it could be sited; about the safety and convenience of 3 laning and tidal-flow 
by comparison to 4 sub-width lanes and combined pedestrian-cycle ways; about comparative costs if 
'externalities' were included in formulae to measure on-going costs of alternative options; about the 
extent of future development in settlement nodes; the 'desirability' of public transport; the effectiveness 
of altering traffic signals, intersections and traffic flows in the Avenue. 
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Public "We asked for the modelling and information but it wasn't produced in time. No 
one else had the resources to really study any of the other alternatives." 

Public "Peoples' opinions as to what is desirable is circumscribed by the information 
they have been given, and full information is not being given because they have not 
been given the option of commuter style bridges near the existing bridge." 

12.1.14 Issues over economic analyses and the inclusion of externalities in CBA 

A frequently cited gap in information related to economic analysis. Some participants 

indicated they were not able to fully assess economic considerations relevant to the various 

options, as such analysis was not available on many alternative options. A focus on the 

Avenue also made other analysis difficult. All the externalities associated with various 

options were not able to be assessed or evaluated within the CRTWP and this was also 

a basis of difficulties in evaluating options. Participants described having to rely on 

unquantified information, 'guestimates' or in generalised terms which were open to 

subjective interpretation by members. 243 

Public "We've said here are our options. But [Counciij said all of those have got to 
go because its got to be that one, because that one has got a subsidy on it. The 
others are going to cost Council 100% of costs. That one has got 50% subsidy so 
we've got to solve it within that framework and that brought with it Save the Ave, 
costs of hearings, delays, arrests, the whole thing has come out of the fact that they 
said, 'it has got to be that option there'." 

Public "The Council had always tried to solve the problems on the Ave within a 
framework defined by the NRB, because that board would reduce costs and the 
Council wanted a minimum cost option, for themselves, and that meant bring in the 
NRB. Now the NRB could only be brought into a Fitzherbert Ave solution to the issue, 
as it was a SH57 to Ferguson St. So the moment you took any other solution to the 
problem, you took away the Council's major lure - that was the carrot under the 
donkeys nose. The NRB would pay for it." 

12.1.15 Issues of advisors taking stances over options and promoting views 

Another problem with regards to information provided to the group related to criticisms that 

some contributors (sources) of information found it difficult not to draw conclusions and to 

provide advice to the group. Participants referred to "zealous" information providers who 

went beyond providing their expert interpretation of information to promote a preferred 

option or criticise alternatives, and some were also described as having debated issues 

with CRTWP members. 

Consultant "The thing that really dogs these processes is reliable information. Quality 
information that is clearly explained and, in fact, deals with the specific issues and 
technical people seem to have difficulty producing that type of report. They're all end 
oriented or something. You know, write the report to justify the conclusions they have 

243 For example, a participant indicated that while focusing on the Avenue, travel across the City to 
get to and from the Avenue was not considered in CSA. He considered if these costs had been taken 
into account, a picture closer to what he believed was 'economically viable', would be shown valid. 
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reached it seems, rather than writing the report to provide the information that other 
people will make the decisions on, especially engineers. The role of a provider of 
technical information in this sort of situation is to provide information not to provide 
judgements on what the outcome should be. Sure, they can indicate the strengths 
and weaknesses of different potential outcomes, but they musn't be the person who 
formulates the outcome. We had very clear examples of technical people being very 
committed to outcomes." 

Public "The possibility of having one rather than two extra lanes is now a live issue 
although the Council wouldn't want to admit that. But we are dealing with political 
matters and I would expect the political side to still continue, given their staff. Their 
staff point was to prosecute their own policy. So that is important too. We are still 
having to work through other forums, the new bridge working party, the new district 
plan process, the annual plan process, the transitional plan, but the whole issue has 
been widened because of the working party approach." 

Public "I would say in general from the Council's viewpoint and from the advise that 
Councillors were getting they really did appear to have a predetermined attitude and 
when they didn't agree with something they would dismiss it and you got the 
impression they were almost coming up with the reasons after making the 
decision. "244 

Participants gathered from comments, the nature of some reports and some consultants 

and officers "attitudes" to the CRTWP that these aids to the process held preferences 

which they promoted within the process. That some advisors to the group were perceived 

to be attempting to influence the political process caused problems for participants as they 

mistrusted the integrity of information when the distrusted the motives of advisers. They 

presented a view that some experts presented opinions that were based on political 

determination and not necessarily technical reason . 

Public ''You have experts saying that north is the way to go and other experts saying 
all they could to say that is wrong and south is the way to go. I mean it is a question 
of were you want to get to." 

Consultant "You can get within these processes two different decision-making 
processes - one is the political decision making process and the other is a legalistic 
decision making process through the RMA or whatever you are working under. This 
only got into the RMA area because of the protection on the trees, it if hadn't been 
for the protection on the trees the decisions as to what sort of crossing there should 
be for the river would have been a straight political decision." 

12.1.16 Perception that all participants (and the 'sponsor') wete not committed to a 
consensual process, but went into the process with ptedetennined 'positions' 

Observations about the 'willingness' of others to formulate a consensual strategy, were 

linked to perspectives that some participants were reluctant to thoroughly explore all 

the alternative options and combinations of these. The participants who criticised the 

244 Public "The classic example was their dismissal of the use of buses and their argument was they 
had trilled buses, at ?am and 1 Opm, and people hadn't used them, therefore, buses will not solve the 
rush hour traffic problem. Now there is no logic in that. Now maybe buses wont solve the traffic problem 
but clearly they had decided that and then come up with a reason why it wasn't going to work and the 
reason didn't match what was being suggested." 
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evaluations of options gave examples from the 'raft' of options proffered as smaller and 

complimentary measures, which they suggested (in combination) could work to 

ameliorate or mitigate problems in the short to medium term. Participants suggested 

these options were evaluated (by officer and consultant analysts) in isolation and were 

rejected after superficial appraisal, as not going far enough, rather than as being 

evaluated as components in the development of an overall strategy capable of catering 

for all the interests. They described a piecemeal, rather than an integrated analytical 

approach to evaluating options. 

Public (So the CRTWP came up with options and discussed these?) "I don't accept 
they have. I think we have discussed alternatives. We have all the time been putting 
up alternatives and are saying 'these are alternatives', but the Council, no, they 
haven't been open to those." 

Public "We came up with a raft of small things but, to the Council staff, they were 
never big enough to fix the whole thing." 

Public "I think this is the major issue. If the city had, in particular, concentrated on 
alleviating the environmental effects, if that could have been done and explored how 
that might have been done, they might have come out with a better solution. I don't 
think the environmental aspects were considered in enough detail" 

Public "After the 3 or 4 laning options had been put on the table, the officers, I felt, 
were quite dismissive of the 3 laning option. In the sense that it wasn't embraced as 
an option we should seriously investigate. It was seen as an option that we should 
discredit. It was an option that we should prove just would not work." 

However, an alternative perspective on this issue was provided by Council participants who 

indicated that the information search was insatiable. It was indicated that there were limits 

to what could be researched and how many alternatives could be evaluated within the 

timeframe of the CRTWP. 

Officer "One of the problems from my point of view was that information search. 
People always wanting more. They are trying to actually draw that to a bit of a 
conclusion and the other side of that is coming up with new options. Now there is 
nothing wrong with new options but at some point there are variations on a theme, 
which really you are not going to investigate in detail, and to be expected to, which 
people often did, was just a little too much. So it was a problem that people offered 
what they saw as viable alternatives or adjustments and expected a thorough analysis 
of that before a decision is made. But, in part the thing has been considered to some 
degree through analysis of a similar proposal and was rejected at some earlier stage 
and there is no time or opportunity to really show and explain that to them." 

Participants described a relationship between 'preparedness to negotiate' and 'perceptions 

of prior commitment to a particular response', that serves to illustrate a difficulty participants 

had maintaining a distinction between interests/values and preferred positions, referred to 

by the facilitator (and within ADR theory) as crucial to effective dispute 'resolution'. 

Public "The only really positive benefit that came out of that [CRTWP], in my view, 
was we have managed to get the idea of a new bridge on the table. Now that was 
fought against really hard by all the officers and the Councillors on the [CRTWP]. 
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But in the end, the (CRTWP] strongly preferred that and as I say that has now 
come to pass. We now have another working party on the bridge ... Once again, 
the [CRTWP] were quite united in seeing the need for a second bridge right now. 
I'm not sure that the Council is really committed to that." 

Councillor "No way at all were they prepared to negotiate. What was even worse 
was that they came along and presented themselves as being fair and reasonable 
people. You know, 'we want to negotiate, we want the best result here, we're 
happy to trade-off some things', but they weren't." 

Public "I don't think that after the preliminary meeting that they went into it 
honestly. Council's purpose was to push L TOP." 

Public "Once they stepped onto the programme in 1988, that was it and then it 
became a case of 'we are defending our plan'. 

Public "We always recognised that Council had their agenda, naturally enough, I 
mean they are political animals, and so it wasn't ever hidden, although it wasn't 
expressed in the brief. The facts were there if you wanted to look in the Council's 
minutes, there is nothing hidden about it." 

Public "I think he [the facilitator] came to realise that the outcome was almost 
predetermined. I think the Council went into the CRTWP knowing what they 
wanted to come out of it and whether that was on an individual basis or a policy 
basis, who knows." 

Consultant "We had people in the [CRTWP] who basically said 'as far as I am 
concerned the answer is going to be such and such', 'we're going to 4 lane 
throughout' and you know getting them to gradually back off from that and look at 
the options etc, that was all part of the process." 

Consultant "So to my mind the fundamental in a consensual process is that one 
of the parties involved hasn't already decided what the outcome is. We had an 
element of that in Palmerston North." 

The facilitator was asked when the consensual process works or does not work well. He 

indicated that the process works well "when the project sponsor/authority is committed to 

the consensual process" and the process does not work well "when the project 

sponsor/authority merely seeks to use the process to endorse a predetermined outcome." 

An officer responded very similarly to the same question, saying "When representatives on 

the working party can't leave their agenda behind. When they have no mandate from 

constituents to leave their position behind and negotiate other options - they just keep 

pushing their point." It was evident that a limitation of this process was that some members 

were perceived by others to have predetermined a preferred outcome, as they promoted 

that outcome and as they were reluctant to accommodate changes to that within the 

process. That representatives were perceived as having predetermined a preferred option, 

was extended to an assumption that those they represented also held that stance and had 

not given representatives a mandate to deviate from that position. A limitation of this 

process was that it was not clear whether representatives did have mandates to deviate 

from their constituencies preferred or ideal option. 
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In addition to perspectives about the committment of other members of the CRTWP to the 

process, some participants suggested that others external to the CRTWP were also not 

committed to, and supportive of the process or of its outcome. For example, some 

participants suggested some officers and Councillors demonstrated a lack of understanding 

of the both the process and the resultant strategy. 

Public "Given the view of Council that the goal was to have their policy 
vindicated/accepted. The independent facilitator was the key. The acceptance of the 
second bridge option actually undermined the 4 laning policy. 4 laning was promoted 
because there was no other option." 

Public "The CRTWP gives the impression of a Council wanting to get the 
communities views and take them on board, but it is as much the Council wanting to 
get the community to take Council's views on board. I really think they thought the 
CRTWP would be able to get Save the Ave to change their position . By the weight 
of evidence and pressure from other groups." 

Officers indicated that their committment to the process, was evident in their response to 

the CRTWP, in that it did broaden their horizons. 

Officer "There are some things that did come in, to be fair if we had thought of it, we 
hadn't actioned it- some of the safety issues, not biggies. When talking intersections 
you are getting into big costs, but much of these were low cost. I think probably what 
the process did do was it made us ... I guess during the earlier times we had sort of 
thought about what the [CRTWP] was talking about, we had never really put a great 
amount of effort into proving either one way or the other what we had to do. So it was 
really encouraging, I guess, to find that the work we had done earlier did stand up to 
the rigors of cross-examination by a group of 11 diverse people. So it really made us 
go back to get a lot more information and look into it a lot deeper. We had to do that 
either to convince or not convince or whatever the case may be." 

12.1.17 The CRTWP's outcome was non-binding on Council (as sponsor or as participant) 
or on other participants 

That the outcome of the CRTWP was to be binding on participants had been included in 

the "Terms of Reference" for the CRTWP. However, that clause was removed following 

debate by members. The facilitator indicated, "It's not a true consensual process as the 

Council had not made an undertaking that the results of the process would in fact be their 

decision and that can happen, but in my experience that doesn't happen." 

Public "Some would see it [the CRTWP] as tokenism, not that Council was prepared 
to share power. I think first of all they need to have a process which people are 
happy with and secondly an outcome that they are happy with. But as I said before, 
they were new to it [the process] and they were scared about it." 

Consultant "I feel really uneasy about people having several opportunities to have a 
go within a process, unless everyone else does, it's not a level playing field, and that 
might be ok, if there was a really good consensus decision, but if it is a compromise 
with different views, and some views are held by Councillors who then have another 
go at it, then I think that is really bad practice." 

295 



Some participants believed Council, as an 'interest group' within the CRTWP process, 

operated in the knowledge that it would alter any part of the strategy it did not want. 

Public "It was really an information sharing exercise because the City Council still had 
the ability to twist what was negotiated at a later date." 

Councillors in the CRTWP indicated to other members that, as they would have a 

continuing role after the CRTWP concluded, they weren't worried about agreements 

reached by that group, that were different or counter to their preferred option. 245 Such 

comments, suggested an apparent contradiction between Council committment to the 

process when Councillor representatives appeared (at times) uncommitted to the process 

or to a consensually agreed outcome. Thus Councillor representatives were described as 

having subverted this ADR process. 

12.1.18 The sharing of influence achieved through this ADR process 

Participants had different views as to whether the CRTWP forum enabled decision-making 

to be shared with the public. Some believed it had, on the basis that as the public were 

involved they may have had some influence. Others indicated they were involved, but as 

Council would make the decisions, the public had little influence. One participant indicated 

that 'the public' was not included at all and pointed to what he considered a problem with 

media coverage and reporting of civic affairs and Council business. 

Councillor "In so far as input came from members of the [CRTWP] - from a range of 
interest groups - there was greater sharing." 

Public "The public had no direct decision making role. Some Councillors had an 
expectation they would. However, there was opportunity for greater public input into 
the decision making process than normal." 

Public "We were just another tool, in effecting the Council's exercise of coming up 
with a solution. The [CRTWP] itself was in effect a consultancy group to the Council 
and a gauge of what the public reactions and views could be. Some influence was 
shared with the participants involved, not for people who just want action." 

Public "Yes, the concerns of groups who would not otherwise have had such a good 
avenue through which to voice their views, eg cyclists, were heard." 

Public "No, because the Council makes the ultimate decisions. The conflict will end 
up in Court." 

Public "The [CRTWP] had no power to make decisions. Our role was to make 
recommendations to a Council subcommittee." 

245 Public participants described that Councillors made comments towards the end of the process 
by way of reassuring each other to the effect of, "don't worry, if we don't like it we can change it later". 
A participant who recounted one such incident, described that after a Councillor made such a comment 
another member "exploded", saying ''they were wasting their time", and had the two members been 
sitting next to each other physical violence could have occurred. 
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Public "The mechanism of the [CRTWP] had the potential to do this. Unfortunately 
the Council had a predetermined agenda." 

Public "In hindsight, no, because of the working relationship between the media and 
the Council. The local newspaper strongly supports the Council's view." 

12.1.19 The CRTWP was thought to have improved the quality of planning advice and 
provided a way towards resolving the conflict 

Participants indicated that the CRTWP had not 'resolved' the dispute because the two key 

interested parties maintained the same positions at the end of the process, as they had at 

the beginning . However, they also indicated that the agreed strategy provided a means to 

settle the conflict as it showed a way to address problems, while catering for diverse 

interests, that all the parties could live with. The CRTWP process was considered to have 

improved the scope and quality of information brought to inform Council's later decisions. 

The process then, was believed to have been a crucial step towards satisfactory resolution 

of the dispute. 

Public "It did not resolve the dispute, but increased the amount of issues involved and 
confusion as to who was telling the truth." 

Councillor "Probably in bringing together in a single report information, material and 
professional advice from a range of sources." 

Public "Yes, there is wider understanding and knowledge of divergent views." 

Public "The Council is more aware of the need to address the communities 
desires/needs and involving them in the process. This should improve decisions." 

Public "No,it didn't resolve the dispute as [the strategy) was not agreed to by the 
decision makers." 

Public "Yes, in the sense of shifting/widening the circle of advice available to the 
Council. It also began the shift of focus from the trees (symptoms) to faulty underlying 
policy (causes) ." 

Public "It is another step in the dispute. A very important step I think. The concept of 
an independent mediator facilitating communication between the parties is absolutely 
critical , and [he] did really well, the Council tend to disagree with that I think." 

Public "The process effectively left the two camps in their initial positions. Save the 
Avenue group wanted environmental protection (by only 3 laning) and the Council 
group wanted 4 laning and removal of the trees." 

Public "In the event, it became clear that the initial goodwill evaporated and at the 
end of the aborted process, neither party had changed their positions. I personally 
changed my views. I was a strong advocate for 4 laning, but the evidence made it 
clear that the city traffic problems were infrastructural, and only a second or third 
bridge would effectively address all the issues. 
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12.1.20 The level of influence of the CRTWP and its report 

Participants had different perspectives as to the level of influence the CRTWP report did 

have on Council. 

Councillor "I only concluded at the end of the day that the original work had been 
done reasonably thoroughly and that there was very little new information that came 
up that gave us a moment of excitement where we thought, 'well, by joves, now this 
might work as an alternative. But there wasn't even the slightest hint of that." 

Public "I wasn't that influential in determining what happened. I don't think the 
CRTWP was free, in a sense, to determine what happened in the end." 

Public "The idea that came out of the CRTWP. That was the one idea that was forced 
onto the Council from that consultation process, which they have accepted, all the 
rest of the recommendations they have rejected . I think they are all well aware that 
building the bridge is actually going to be some other Council, not them. I think they 
have carefully left the door open and they have said, 'yes we will build a bridge when 
future urban growth kicks in. So they have been really hammering the idea that future 
urban growth is right on us, it's going to be right now. So we are going to build this 
bridge straight away. I suspect the reality is somewhat different to that, but basically, 
they managed to get their way in saying Maxwells Line is where the new bridge 
should be. They wont get funding from Transfund unless they can get a specific 
benefit-cost. That B/C wont arise if there is no demand for urban growth over there. 
So that is a concern - that a new bridge may never be built." 

Public "The CRTWP has had some influence. The original policy, they stuck to it, but 
new ideas did come to the surface, its just a pity more of the new ideas didn't come 
through. But they are moving on cycle ways, they have moved on the bridge, 
although it is possible the bridge may still be back in the original position." 

Public "There were some significant things that came out of that. I think probably the 
most significant was that (some key organisations] stood with Save the Avenue on 
3 laning. [They] didn't go for 4 laning and that was a huge set back for the Council 
from out of that CRTWP. They had had a set-back with Tizard and the CRTWP was 
another set-back, I believe." 

Public "I think they did have an influence. The opportunity was there to do it, but the 
practicality of it became quite clear, it wasn't going to solve the issue in the short 
term, and that is what it came down to. An issue of whether any of the 'what if 
scenarios where going to solve anything short term, and Council said they weren't." 

Councillor "Yes, the new bridge has been advanced." 

Public "No, the die was caste and the funding was tagged." 

Some came to believe the CRTWP did not come up with any new options or information 

and as such the L TOP remained both feasible and the best option. Others indicated the 

report had palpable influence on Council policy. Some public participants came to a view 

that an explanation for problems within the process, was that Council had not accepted that 

consultation, with the public, was either necessary or was a good thing (in this case) as 

there were such strong influences on Council in it taking its original decisions. 

Public "I think the problem that the Council has is they really see consultation as a 
process they have to go through and they don't really realise or put into practice any 
outcomes of that consultation. They give the impression in all areas, I think, that 
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they're the people who are elected to make decisions ... [gave example] if that was 
the price of democracy, put it in and to me that struck a certain attitude. We are just 
paying for this because it is the process we have to go through, just let it go on, we 
are going to make the decision anyway. It's just part of the process and I think it 
indicated an attitude that they didn't take the whole thing really seriously. This was 
a consultation issue, something they had to do, not something they philosophically 
believed ought to be done." 

Public "My feeling about everything that has gone on since, the process of 
consultation ... public involvement processes, have always been structured in a way 
which frustrates attempts by people to present alternatives to the L TOP for the Ave 
which was developed without consultation." 

Public "Public disharmony has simply been a nuisance for Council. It wasn't a hurdle. 
They saw it, in fact, I think one of the Councillors described it as a 'hiccup', which is 
ridiculous. That was, [named Councillor] who said the whole Fitzherbert Ave dispute 
was a hiccup and they would get there anyway." 

Public "It is hard to imagine it [the EDR process] being managed in a worse fashion 
quite frankly. I mean, I just think they were confrontational from the beginning. As 
soon as they realized there was going to be [named public) and his gang being 
vociferously opposed, they became highly confrontational. They didn't try to meet on 
common ground and they just carried on with their pre-set agenda." 

In contrast to those views, however, Council participants indicated that members of the 

public have unrealistic expectations about what consultation can realistically be expected 

to achieve. These participants indicated that the public expect to have more or less total 

control or influence on the outcomes of decision making. It was evident that both political 

determination of Councillors, (as elected representatives of the community), and the advice 

of officers (as professional experts) were also important influences on outcomes, but that 

the public did not appear to acknowledge or accept these streams of influence on the 

decision making process. 

Councillor "[the public] seem to believe that if they have made comments about 
something, their view will prevail. All I think they need ... their expectations need to 
show, or, they need to alter their expectations to ... the belief that Council will listen 
to them." 

Officer "The public need to be clear about expectations and what is the level of 
influence they can have. [Are you inferring they have unrealistic expectations about 
the outcomes of their participation?] Yes." 

Councillor "Well, [the public] might not be able to see how they influenced a proposal. 
This is the dilemma. There is a huge confusion about being listened to, consulted 
with. If you then don't agree with what they want, they say, 'they are not willing to 
consult.' I mean, they have got one single narrow focused mind and if you don't come 
up and agree with that, then you are immediately accused of not having consulted or 
not having listened and I have heard them loud and clear." [People expect not only 
to have a say, but to know how that has been considered and/or catered for?] "Well 
that's impossible [to cater for everybody?], exactly right - and this is the biggest 
misconception about consultation . In fact, this [named person] even goes so far as 
to say that democracy has been threatened and yet the democratic principles of the 
whole thing have been slavishly followed. Yet he wont accept that as an outcome, 
and his idea of democracy is now anarchy in the sense that, 'if I can prevent this 
happening by any means at my disposal, then somehow or other I am justified'." 
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Officer "[So there is a perception that being heard means you actually get what you 
want?] "Yeah. Democracy is fine, as long as you make my decision." 

Public "From the publics' point of view, I would agree that public consultation is 
expected to give effect to certain philosophical principles. From an organisation point 
of view, I would disagree with it. I understand why the RMA was put in place, but I 
think its too stringent and is too biased towards the public and interest groups. In the 
way of timeframe and costs. I'm not saying the issues shouldn't be debated and the 
Council just go ahead and demolish a whole stand of native forest, but at the same 
time, there must be some point where there has to be a mix, rather than a bias. In 
other words, I think it has gone the other way. Whereas before Councillors had the 
power, I think it has shifted towards the public and I would rather see a mix rather 
than a bias either way." 

12.2 ADDITIONAL EXPLANATIONS FOR PROBLEMS and LIMITATIONS IN PRACTICE. 

12.2.1 Uncertainty that the CRTWP could produce a "useab/e" outcome. 

The City Manager (22/08/94) identified that "The working party would not necessarily 

achieve the outcome which the Council is seeking or as it is not part of any statutory 

process, a great deal of time could be spent on a process which may not yield a usable 

outcome", indicating a concern that any consensually agreed strategy could be contested 

in subsequent formal processes or may be too far removed from what Council believed was 

appropriate. The City Manager also wrote (22/08/94, Ml) "it would be appropriate to put a 

timeframe on the [CRTWP's] deliberations to avoid the matter going on for too long and 

avoiding actually making a specific recommendation." Discretion for Council, in planning 

how best to implement any resulting strategy, was considered important. A similar reason 

was given to explain why the CRTWP did not make recommendations regarding policy 

issues being drafted within the PDP. 

Public participants indicated they were concerned that they did need to succeed in reaching 

consensus. This pressure to produce a "useable outcome" for Council, led participants to 

take shortcuts they might not otherwise have taken. 246 The facilitator stated, "the [CRTWP] 

did meet the required timeframe, it had to take a few shortcuts and I constantly had to re

evaluate what could we actually achieve. I proposed a draft at a very early stage and 

people said 'but we're not ready for that yet', and I had to say, 'but you have to start 

thinking about that because this is the date I have been given for completing it. So, if you 

don't start thinking about outcomes now, you are not going to be able to do it on the last 

day'." Council's stated uncertainties in employing this approach along with the tight 

schedule, exerted pressure on members to 'achieve results' within the process. 

246 For example, by not consulting widely with constituencies, in taking decisions based on 
incomplete information, in not debating the wording within the final report as they focused on achieving 
broader aspects and believed the intentions of the strategy were clear. 
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12.2.2 Distrust in the agenda or motives of participants and of Council as sponsor of the 
ADR process. 

Council's concerns, along with the reasons articulated for choosing this ADR approach, 

were a source of problems within the CRTWP process. Some participants interpretations 

of comments by officers and Councillors led them to distrust the motivations of other 

participants (Councillors, officers, and consultants in the employ of Council). This distrust 

affected their acceptance of information and the rationales or arguments presented to 

promote or reject options, as they came to insist that independently sourced, objective 

information must be available to the group. A lack of trust and notions of 'hidden agendas', 

prevailed several months following the conclusion of the process, which indicated that 

participation in the process had not removed those doubts or modified earlier perceptions. 

Addressing the issues of trust, motives and agendas are identified, in theory, as important 

components for the success of ADR processes. It was evident that, for a number of 

reasons, a limitation of this process was that it failed to successfully build trust and remove 

doubts about the motivations of the sponsor. 

12.2.3 Issue of voluntary participation in a ADR process. 

Other factors contributed to distrust in the motives of some participants. The most 

commonly referred to factor revolved around issues of voluntary participation and whether 

all members and Council were committed to the process and its outcomes. Some 

participants indicated that while they could have elected not to participate in this process 

at the outset and could have withdrawn from it at any time, they felt compelled to 

participate until its conclusion. 247 Other members of the CRTWP, once the process was 

initiated by Council, indicated they thought it was beneficial to participate. 248 

While all members were 'voluntarily' participants, one had spoken out against the use of 

this ADR approach and so could be described as a reluctant participant. That member was 

a Councillor representative who had been outspoken in supporting the L TOP and in 

247 A representative of Save the Avenue described feeling compelled to stay in the CRTWP as that 
group had muted that this approach ought to be pursued. Given the problems members experienced 
in the process, others within Save the Avenue indicated there was some pressure to withdraw. However 
representatives described there was also a counter pressure to remain involved. They considered that 
had they withdrawn, the process would not have been abandoned, it would have continued without them 
and they would not have had access to information that was being generated or any ability to influence 
developing the strategy, later in the process. 

248 Other than Save the Avenue and the Council, the other organisations represented in the CRTWP 
had not been active in the debate in the 'public arena' or in making submissions on this issue, to the 
formal processes preceding this approach. Following the CRTWP process, some did also became active 
contributors to subsequent formal processes. 
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opposing the use of an ADR approach, preferring instead to undertake a plan change to 

the TOP. However, with the majority electing to pursue the approach, that Councillor sought 

to ensure a personal influence in the process. 

Public "Well, I think the [CRTWP] found it difficult in that, of course, in that particular 
case [Councillor] who had argued against the formation of a working party, who said 
Council shouldn't have it and then had gone on it, insisted he should go on it and that 
was a bad start for them really." 

That this Councillor had volunteered but, in effect, had been coerced into participation, 

contributed to problems for the process. As other participants were not oblivious to that 

Councillors views, some had doubts about the integrity of Council's committment to the 

process. Never-the-less, all participants indicated, in their own way and for their own 

reasons, that they believed their input into this approach was the best means to seek to 

resolve the dispute, in a way that would satisfy their constituents interests and values. It 

was apparent that each of the participants did consider the pros and cons of non

involvement and what they would be likely to achieve in alternative processes, and decided 

participation in this ADR process was their best option, at that stage. Voluntary participation 

is theoretically an integral component for a successful ADR process. 

That a lack of committment to the process could cause problems within the process, was 

anticipated by officers. A letter inviting Councillor nominations for membership249
, outlined 

key considerations for Councillors wanting to participate as members on the CRTWP. They 

were to consider, "any potential future conflict of interest" and that the CRTWP "was 

structured to be representative of interest groups, not on the basis of technical expertise 

of its members". But most importantly it identified "The need for an open minded approach 

to achieving the goal, avoiding a narrow focus on any particular issue, e.g. the Fitzherbert 

Avenue trees or a second bridge." This letter effectively asked for representatives who 

were not committed to a particular outcome, as the goal was to achieve a consensus 

between all the parties. That Councillor committment to the process, and not to a particular 

outcome, would be important to the success of the process was further indicated by the 

[staff] Coordinating Group, which noted that consideration was given to a letter from a 

Councillor (dated 9/10/94). Officers noted that, "comments expressed by the writer were 

contradictory to those expressed in the City Manager's report [of 22/08/94]" (Minutes, 

10/10/94). This staff group also noted with regards "attitudes of [CRTWP] members -

249 The chair of the Goals and Strategies Committee, sent a letter to all Councillors (5/10/94) 
indicating they would have received the "Draft Terms of Reference" for the working party, as formulated 
by the [staff] Coordinating Group in conjunction with interest groups (in the preliminary meeting held 
3/10/94). They were informed that the working party composition was to include two Councillors and 
all Councillors were invited to register their interest to membership of the [CRTWP]. 
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Consideration was given to the need to ensure members of [CRTWP} did not forfeit the 

objectives of the working party in an attempt to influence the outcomes of its decisions". 

This suggests that councillor's views may have demonstrated a capacity to cause such a 

forfeiture. In addressing this issue this staff group noted that "The working party members' 

responses would be a matter for the Facilitator to control and that the imposition of 

applying standing orders may discourage free flowing consultation and debate." Officers' 

consideration of that Councillor's letter show that his views were influential in setting up the 

CRTWP as it was, "Decided: to take into account [Councillor's] concerns regarding the brief 

being too wide for the working party, if it included consideration of urban growth options 

and the siting of a second bridge. Accordingly, the brief would specify: Take into account 

short and medium term CRT needs, not being inconsistent with identified long term growth 

options" (Staff Coordinating Group minutes, 14/10/94). 

The two Councillors' comments250 regarding their desire to represent Council as members 

in the CRTWP, show they had different personal views about their role within the process, 

and therefore approaches within the CRTWP. 251 An inference of comments of Councillor 

members, reported by others, is that both Councillors may have come to believe their 

'BATNA'252 lay in later Council decision making forums and not within the CRTWP. 

However, even in that knowledge, they did not withdraw from the process, which indicated 

these members still saw some benefits to participating until its conclusion. Similarly, within 

the process as problems arose, each participant can be assumed to have reassessed their 

'BA TNA' and whether they would continue to participate. The facilitator observed with 

regards problems emerging in the process that his role was to "just make explicit in the 

process that the participants work out if they still want to be involved or not. One of the 

things about a working party is that they are not paid to be there, they are not obliged to 

be there and if they don't feel it is being handled in good faith, they can just walk out. So 

250 Refer to footnote 133 

251 One Councillor saw herself as a neutral facilitatory participant. The other indicated they had been 
an advocate for the L TOP and made "no apologies for that, as others within the CRTWP would also be 
advocates". This Councillor stated their advocacy, within the CRTWP, would be on behalf of citizens 
generally and not therefore on behalf of a preferred solution. However, this Councillor also wrote "[I 
would] consider all the information placed before the [CRTWP] and weigh its deliberations before 
coming to a final view on the Working Party's report to the Councir (Ml), thus indicating an outsider 
view of any 'working party report', rather than an insider view or 'ownership' of the result they would be 
party to formulating within a consensual process. This Councillor's comments imply that they anticipated 
a remote engagement within the group, and a low personal committment to a consensual process. As 
such that person could not have been 'expected' to ratify any agreement reached by all the other 
members or to support it later in Council. In the event that Councillor was the only CRTWP member to 
include a rider to their signature, indicating reservations over certain recommendations and also spoke 
against aspects of the strategy in later Council forums 

252 Refer to footnote 129. 
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it's not up to me to do anything about that, but I would make it clear." 

That each participant decided to continue with that process is evident in the fact that a 

strategy was developed and all members endorsed that as the outcome of the process. 

That each did so indicated that such a process could reach a satisfactory conclusion, in 

the form of an accord on a preferred strategy, despite circumstances which placed the 

principle of voluntary participation in jeopardy. It was evident that, in this process, by 

referencing their BA TNAs each member decided to stay in the process until it produced an 

outcome that each endorsed. In that light, their participation can be described as 

voluntary . 253 

Having participated in this forum a number of participants came to perceptions of a lack of 

commitment by Council to the process. While 'Council' and other Councillors may have 

been committed, appointing a representative who was widely perceived as not committed, 

and also not ensuring some information providers understood and respected the role of the 

CRTWP, undermined perceptions on the integrity of the process. These problems highlight 

that a less that willing participation in (and input to) the process, of some individuals 

undermined the integrity of the process. 

12.2.4 Perceptions on entering the process of a predetennina'tion for a particular type of 

strategy or outcome. 

Several participants suggested the City Manager's report had made it clear that Council 

had a preferred outcome in mind which it wished to promote through the CRTWP. 254 That 

report was considered to see how they could have arrived at that view. It was found to 

contain mixed messages.255 That innuendo or subtle messages were gleaned from 

253 Similarly, endorsing the final report or strategy is considered voluntary. As a Councillor did 
include a rider to their signature (endorsement) another 'participant' (not a member) wrote to Council 
to point out how he would like to see the strategy 'improved' further and what he wasn't enthusiastic 
about within the report, so providing an 'after the fact' rider to his signature to the CRTWP strategy. 
However that 'rider' was not included with the report or in later reporting of it. 

254 The City Manager's report (22/08/94) was frequently referenced to demonstrate Council's 
'agenda' and 'motives' in pursuing the CRTWP approach. The interpretations of 'motives' suggested by 
that report, as offered by participants are relevant to EDR as they show personal perspectives. 

255 Within that report the comment, "the working party would not necessarily achieve the outcome 
which the Council is seeking", was open to interpretation. Some public participants believed the 
outcome Council was seeking referred to a particular preferred solution. However, the outcome Council 
was seeking could also refer to the achievement of satisfactory resolution of the dispute, so that 
something could be done to address the problems in the Avenue, (preferably by reaching a consensus, 
but recognising that might not be possible). Also, while stating that "all parties [in the CRTWP] would 
have to suspend their current preferences", the option of a working party approach appears in a report 
which, "considers the following options to enable the achievement of Council plans" (Ml)). Some 
participants took that to mean, progressing the L TOP. It is unclear whether 'Council plans' refers to the 
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Councillors and officers comments contributed to the dispute context and thus contributed 

to problems in resolving the conflict. 

In considering whether to establish a working party Council identified a range of 

advantages in using that approach by comparison to other approaches (refer to p147). 

Councillors believed the L TOP did have a base of community support and that if the issues 

were explored thoroughly again, it would win greater community support. Also Councillors 

showed a concern for being seen to do the right thing with regards consultation, and also 

that they considered risks associated with other processes. They considered their BA TNA, 

in terms of achieving practical solutions and enhancing their public image. It was thought 

such a process could reduce opposition within formal processes that could still be 

necessary. It is apparent that an influence in choosing the approach was that it was an 

opportunity to enhance community support for the L TOP. Councillor representatives in the 

CRTWP appeared to participants to have taken that approach into the CRTWP. 

12.2.5 Perspectives on the exercise of political power and authority. 

The use of a consensual AOR approach was noted, in Chapter 6, to imply a willingness to 

share planning influence. However, participants indicated an explanation for problems, 

within this process, was Council's determination to exercise its political authority. A 

participant surmised that the trees issue became a "power symbol". 256 

Public "I think they did try to make the process work to suit themselves and people 
didn't want it just to work to suit them, but, other people wanted to do things. 
Councillors had problems with that. They say it is Councillors abdicating their overall 
authority. They don't want other people who are not Councillors making decisions." 

Public "Firstly [Councillor] fought against having [the CRTWP] and then insisted on 
being on it. His view was - if you think historically, you can see were that view comes 
from - that Council is elected to govern. It should go away and govern and I suspect 
that pre-RMA, that's what they did. [Councillor] has been there for over 25 years now 
and he has been through that, and I expect the whole Council is finding it hard to live 
in the new constraints of the RMA- having consultation. I think they are struggling to 
accept alternative views and perhaps even having to try to cater for them. [A 
Councillor] started off by pointing out that people tended to confuse consultation with 
their views being accepted and that people think that if their view hasn't been 
accepted, there hasn't been consultation." 

Public "Councillors think they are elected to take tough decisions and ought not to 
discuss everything with the public." 

L TOP specifically or to Council policy directives more generally. 

256 Others described that Council had been frustrated in its ability to implement some recent 
proposals, as it had conceded to public pressure on two other major Council decisions. They suggested 
that Council wanted to reassert its authority. For example, a decision to develop empty space within 
city centre and siting of a new landfill were overturned following public disputes over the decisions. 
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When asked to comment on whether this process was a form of sharing power with the 

community, the facilitator said "Yeah, but it's not really. It is a bridging power to be involved 

in shaping and owning the solution rather than actually making the decisions, because the 

Council never delegated that. In my experience it is never the case that power to make the 

decision is delegated. It can happen that way, but that's not how we did it." Some 

Councillors indicated that their leadership role was a consideration for them, while debating 

whether to use an ADR approach. 

Councillor "A plan change process provided the community with transparency and 
simplicity and ensured Council was seen in a leadership role on the matter ... there 
would be sufficient opportunity for consultation in the process provided for a plan 
change." (Goals and Strategies Committee Minutes 30/08/94, Ml) 

Participants were asked whether this process encouraged fair decisions, or shared 

influence in designing a solution with the community . Most indicated the CRTWP forum and 

strategy promoted an equitable process and outcome, in terms of EDR, as the interested 

community was directly involved. While they suggested that would be a strong influence 

on Council, they did not believe decision-making had been shared. That is, the process 

was considered to be an equitable approach, even though Councillors would make the 

decisions and so decision making authority was not shared or delegated to the CRTWP. 

Public "Yes. Divergent views were aired and talked through face to face." 

Public "Yes, because people/groups have to put their information and reasons forward 
for critiquing by other groups." 

Public "It provided a check or counter balancing view." 

Public "Being better informed as to the accuracy of information or different 
interpretations is important." 

Several participants suggested that this forum could not be described in terms of sharing 

power, on the basis that the CRTWP did not ultimately determine the outcomes, as 

Councillors would decide whether the CRTWP strategy would be accepted. Therefore, the 

CRTWP had no power. It was indicated that had there been some prior agreement that 

Council would endorse any consensual strategy, rather than that being an assumption of 

the process, then power and influence could have been said to be shared. 

Public "If you want to be more cynical you could suggest that the entire CRTWP was 
simply a ruse by Council to give the impression that they were fully consultative when 
I don't believe they were. I don't believe they had their hearts in it, but that is only my 
personal belief. [Why do you think that?]. Because I went to a meeting at Council and 
despite a certain recommendation by the CRTWP ... At that stage they had made a 
decision, I believe, prior to any reporting back ... That was the fundamental issue." 

Public "Not sure. As the Council will ultimately make the final decision, the [CRTWP] 
conclusion was only a report to Council for consideration." 
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Councillor "Cannot say, but can say that the elected Councillors [representatives on 
the CRTWP] had a responsibility to articulate the views of citizens generally, not just 
members of some of the groups represented." 

Some participants attributed some problems within the CRTWP process to a reluctance on 

the part of some in Council to give up control of the process to the facilitator. They 

described what they saw as efforts by some Councillors and officers to control or dominate 

the process, in terms of seeking to describe the way information should be interpreted in 

the CRTWP and also in seeking to define what the group could consider within the scope 

of the problem, and could generate in terms of outcomes. 257 However, other participants 

thought Council had not 'lost control' in the process, as they suggested the fundamental 

constraints were established in how the CRTWP had been set up initially. These issues 

highlight that this was a political forum. Council had recognised the political character of 

the dispute, in deciding to establish a group of community representatives and not one of 

experts and technical representatives. 

12.2.6 Council reluctance to change its mind after a decision has been made. 

That some Councillors preferred to show leadership and envisage consultation as an 

informing process once a decision is taken, was identified by some participants as an 

explanation for limitations of the process. This perspective is linked to others relating to the 

level of Council committment to this approach and its outcome. Participants described what 

they saw as reluctance in Council to change its mind once a decision has been made. 

Public "There is a malaise in Council to overturn a decision once made. That is the 
accepted wisdom, stick to your guns once you have made a decision. I think the 
people who make those sorts of decisions and who influence them strongly are very 
influential politicians. [Councillor] was a long term 'planner', you know, a very effective 
guy - just happens to be wrong I think. But yes, when they have got a very coherent 
team at the top, they stick together and once they make a decision, it's very difficult 
to influence that, except that I would say, the CRTWP has had some influence." 

Public "I have heard if from some of the Councillors that nothing has changed even 
though this plan was developed in 1988, prior to Local Government reform in 1989, 
the RMA in 1991, Transit's new CBA and so on. But as they see it, nothing has 
changed in terms of this proposal, so the 1988 decision stands. Now a number of 
things have changed. [A Councillor] said he was surprised at the depth of feeling 
about the cutting down of the trees in Jan. He knows since the vote was taken to cut 
down the trees, he has had it put to him that you can 4-lane the Ave without having 
to fell the trees, which he didn't seem to know before. He now knows that some of 
Massey University is moving to the other side of the river. These things are changes, 
things aren't the same as they were at the time of this decision. They have got ample 
basis to change their minds and change their approach if they want to." 

257 However, Council 'loss of control' in the CRTWP was also given as a reason Council did not 
appoint an independent facilitator for the new working party, established to determine an appropriate 
site for the second bridge. 
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Public "In 1988 the die was caste, the thing that stopped them was when we drew 
attention to the fact that these were protected trees. The whole consultation process, 
in a sense, was because of that and the whole process was an attempt to get over 
that problem, which the last hearing finally got through. So the destination was set 
and Council was determined to see it through. While it changed direction 
occasionally, its ultimate end was the same and different processes or directions were 
taken to get to there, not to get to some place else." 

Councillor "One of the things that hurts me a little bit, because the Council is really 
quite sincere about the [second] bridge. There were some Councillors that said, 'look, 
we are really feeling now that we can no longer delay this thing , we have got to get 
on to a bridge right away and it must be seen to be a policy of this Council to build 
another bridge. It wasn't capitulating , it was a sincere thing coming through. But they 
were still not prepared to give up their old policy. I could not get them to see that one 
was contradicting the other. Emotionally they were saying they wanted a new bridge, 
but they weren't prepared to do anything about it until 4 laning is out of the way." 

12.2. 7 Political undercurrents running throughout the process. 

An explanation for some problems within the process related to the fact that 

preferences for solving problems were based on political views, as well as on a range 

of technical and economic factors (among others) informing the issues. Participants 

therefore highlighted political undercurrents throughout the process, as interested 

parties sought to assert political influence, as well as technical or logistical reason , in 

constructing a preferred strategy. 

Public "When I went to the preliminary meeting there was a lot of good feeling about 
the idea. That was facilitated by [planning consultant] and I think there was goodwill 
from all sides .. . I think from that exploratory meeting they went ahead and set up the 
CRTWP. The Council then put on 2 people with what I would call vested interests. 
That affected the purpose, or the perception of its purpose, and I think it affected long 
term how good a job it could do." 

Public "I think because they felt they had lost control of the CRTWP activity through 
having an independent facilitator ... They had a policy to prosecute, and they lost 
control. [So you think that the role of the Chair is a powerful position?] Yes, I use the 
word Chair, but [the facilitator] saw himself as a facilitator, leadership sure, but 
independent leadership. I think that was totally critical and the Council felt that it didn't 
help them push their policy forward which is always their agenda. I'm sure, quite 
openly, as they can't manage it. They couldn't control it and they have walked away 
from it in two instances. In the new bridge working party and in setting up what they 
call a liaison group, which is really a travesty of what was intended in the CRTWP 
recommendation ." 

Consultant "I think [the CRTWP] was a gesture but I think it was set up in a way that 
the Council knew it could control it. The way it was set up and managed." 

Consultant "The Council were not unanimous in setting up the CRTWP and those 
who opposed it, I mean there were a lot of political currents going on and they 
continued right throughout the process." 

It was also apparent that some officers also attempted to assert some political influence 
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in addition to contributing their technical expertise to the process, 258 by making their views, 

as to their preferred options, known to the group. That factor along with efforts to manage 

or 'control' the CRTWP were seen as undermining the integrity of the process. However, 

other participants indicated that they trusted the integrity of the process, because of the 

integrity of the facilitator, and therefore that political influence in the outcomes of the 

process would be balanced within it. Participants described that it was the individuals within 

the CRTWP and Council's response to the outcome of that process, that determined 

whether the process would be successful. 

12.2.8 Councillor representatives endorsement of 'the strategy did not mean it was also 
acceptable to Council, as 'the CRTWP acted as advisor to Council. 

It was noted in Chapter 4, that when an ADR forum has reached an accord and all the 

interested parties have signed an agreement to the effect they are satisfied with the 

outcomes, the formal EDR forums may not be necessary, as the decision making authority 

can also elect to endorse the results of the ADR forum. 259 All participants indicated that the 

CRTWP's strategy required the sanction of the sponsor. This implies that the Councillors 

representing Council within the CRTWP, did not have the mandate to take decisions on 

Councils behalf, as sponsor. Otherwise Council endorsement of the strategy could be 

assumed to have occurred when the Council representatives in the CRTWP signed the final 

report, as was assumed when other organisations representatives signed it. This highlights 

another limitation of this process, that all the representatives could not take decisions on 

behalf of their constituencies while negotiating an agreed solution. Others not included in 

the process had either an ability to participate in later formal processes or they had ultimate 

authority to determine if the outcomes of that process were acceptable (as provider of civic 

services, and as responsible for resource and environmental management). Therefore, this 

process was additional to, not alternative to other processes and decision making forums. 

The facilitator was asked, (in 1996) "Was this CRTWP seen as advising the Council or 

sharing their decision-making role?" He indicated, "Both, they were reporting to Council, 

but because the Council was involved it was unlikely they would make any changes." As 

Council had voluntarily chosen to employ this approach to generating a strategy (solution), 

258 These observations were related to the perspective that Council was not committed to accepting 
any consensually agreed outcome, but was seeking to generate consensus on a particular preferred 
outcome. Comments of some Council participants do suggest they did have a preference for a particular 
outcome, for example an officer said, "Now, we almost got there, I think there was an 8 for 4 lanes 
versus 3 against. Now obviously during that process there were an awful lot of options looked at." 

259 That that could be the case was provided for within s100, RMA, 1991, when submitters indicate 
they no longer wish to be heard in relation to a resource consent application. 
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it could be said to have shared planning influence with the other interested parties. 260 

Public "The document got reported to Council of course and then the Council adopts 
it and they are the only ones who are handling it. There is no legal obligation or any 
other obligation on them to actually follow what is set out in it. In fact, they have 
already jumped over some of the basic, fundamental parts that we were asking for. 
They are proceeding with what they wanted to do in the past. But those parts that do 
coincide with what they wanted to do they are saying, 'look we are doing this as 
recommended', when it is coinciding with what they were doing anyway. They are 
extremely selective about what they do." 

As this process was not required by statute its outcomes were not binding on any of the 

parties to the agreement. 261 Each party was "without prejudice" able to participate in other 

procedures initiated to resolve the issues further. A public participant indicated "Negotiation 

is a part of the [consensual] process, however I believe we have the possibility of 

strengthening our position during the future legal262 processes." A limitation of this EDR 

effort was that it was an informal (ADR) process requiring sanction in other forums. This 

was complicated in this situation as Council was both a proposer of change and so was 

sponsor of an ADR process, and was also the decision-making authority with responsibility 

to oversee EDR processes and outcomes. In 1996, the CRTWP was seen as advising 

Council , but that such advice would have a strong influence and would likely be taken . It 

was also believed (at that time) that Councillor representatives did have the mandate of 

Council. Participants thought (in 1996) that Council was pursuing the CRTWP's strategy. 

However, as Council was also the resource and environmental management authority the 

proposed policy framework [PDP process] initiated not long after the CRTWP concluded, 

was suggested by participants not to have reflected an endorsement of the CRTWP's 

strategy. Participants suggested the PDP posed some threat to the CRTWP strategy (as 

discussed in Chapter 10). 

12.2.9 Confusion as to whether Council did accept the CRTWP recommendations or adopt 
that strategy. 

Participants had different views as to whether the CRTWP report was adopted by Council 

as its preferred strategy instead of the LTDP. In 1996, there was a view that the consensus 

strategy was too 'politically correct' to ignore and it was thought to have been adopted. 

260 Further-to-that Council as regulatory authority would have to reassess its policy framework in 
relation to any accommodations or impediments to that strategy (if they accepted it) and how to address 
these through later decision-making forums. 

251 The facilitators "Tenns of Engagement' (clause 8) show that "negotiations in the facilitated 
process shall be without prejudice and shall not be referred to or relied upon in any other proceedings". 

252 Such comments also serve to demonstrate a commonly expressed view that the formal EDR 
processes (statutorily required submission and hearing processes) are 'legal processes' and that their 
determinations are 'binding', which strictly speaking they are not, although 'operative' plans do "have 
the effect of law" (Frieder, 1997). 
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Officers indicated Council had accepted the CRTWP's strategy and that Council was going 

through the further processes required for implementation. The reason was provided by the 

facilitator who said, "Because the Council was involved it was unlikely they would make any 

changes." A number of actions were undertaken, during 1996, in accordance with the 

CRTWP strategy, and processes to facilitate implementing other features were initiated. 

Officers indicated the time frame for implementation would depend on funding constraints . 

Public "Council seemed ostensibly to accept the CRTWP recommendations or report." 

Officer "I think the two Councillor representatives signed an agreement which was 
also signed by all other members of the CRTWP and they agreed to most of those 
recommendations. [Councillor] didn't agree with a few recommendations, so I think 
as the Council's representatives those recommendations they agreed with, would be 
important policy wise." 

Officer "A lot of those recommendations relate to physical works so there will be an 
issue of funding and what priority they get in the annual plan process as to what 
funding is available for capital works and what priority they get... You would need to 
speak to the implementors to see how the CRTWP product is being effected and 
what degree of priority it is given." 

However, issues arising out of how the report was interpreted and aspects of how some 

recommendations were implemented, suggested to some public participants (in 1996) that 

the CRTWP's strategy was not adopted in its entirety. 263 

Public "Council's reception of the CRTWP report was less than satisfactory. They 
accepted the recommendations that suited them."264 

Public "Council did not take the CRTWP recommendation for more information on 3 

263 Public participants indicated there were three aspects to implementation that led them to a 
perspective that Council was reinterpreting the CRTWP strategy to accommodate the original L TOP. 
One issue for participants was the nature of the liaison group set up. It had been recommended to 
monitor implementation and to resolve any new issues arising. It was also intended as further 
consultation with regards analysing a report on the feasibility of 3 laning to Te Awe Awe St. The 
subsequent report was also contentious. Some participants present a view that the report was not an 
independent, comparative, feasibility assessment but promoted 4 laning and downgraded 3 laning. 
Thirdly, the nature of the PDP was perceived as a threat to the future of all the trees along the Avenue 
and not just those in the last two blocks of the Avenue, as implied may be necessary by the CRTWP. 

264 Public (continued) "One of the recommendations was for some form of liaison to carry on, to 
continue to resolve the problem as they defined it. That process was totally captured by the Councillors 
and the liaison that has followed has been an absolute farce really ... There is no formal group set up 
where everyone is kept informed. They have set up a little group of Councillors and when they think 
there is something they want to discuss about the Ave, they will call in two or three people and tell them 
what they are going to do. The Council simply says it has a liaison group, but they will only invite people 
who they want to any meeting, to discuss a particular topic and the discussion is generally, 'well, we 
are going to do this, what do you think?' It's not really consultation or liaison at all. So we are 
disappointed with that... They don't actually call together a review group. They say they call people who 
are directly affected. But the people they call are always the people who are supportive of their position 
and so it is a very select set that they are working with and the set changes depending on the issues, 
so no one knows the overall picture of what is going on, except the person who is managing the 
process and that person is a Councillor. The Councillor who has fought most strongly for 4-laning for 
years." 
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laning seriously. They never got any independent appraisal of that option. It was quite 
amazing, in the sense that Council policy, right from the time that bridge was built in 
1987 onwards, was for 3 laning and tidal-flow. The bridge was never designed to be 
4 laned, it was built as a 2 lane bridge which could be 3 laned if they wanted to. They 
have archival records where they argued that 3 laning would be just fine on that 
bridge, it would resolve all the problems. But when they started to get into the RMA 
type dispute, I think they suddenly realized that their arguing that a 3 lane bridge 
would be just fine, somewhat compromised their point that the Avenue had to be 4 
laned. In other words, if the bridge can be 3 laned, then that short stretch up to Te 
Awe Awe could equally be 3 laned. So we were suddenly informed the bridge had to 
be 4 laned, that it just was not possible to 3 lane it any longer. So that was one of 
those little undercurrents that most people weren't aware of." 

Public "Well , they receive the document and can do whatever they want. It doesn't 
matter if what they do flies in the face of the CRTWP outcome. Who is going to bring 
it up and say you said you would do this or agreed to do this , because it was just a 
working party report. [So was there a way to monitor if it was being implemented as 
intended?] There was a group set up for liaison. The idea put up by the facilitator was 
that this could be a watchdog group who could then report to Council about how 
things were going. But the Council then turned around and decided who was going 
to be on this group, and how they would operate, and [my group] wasn't on it." 265 

Public "There was a lot of debate about whether Council was implementing that report 
properly ... We were expecting the recommendations from the CRTWP to be 
implemented. We were not of the opinion it was not going to happen, so we wouldn't 
have raised the issue again with Council." 

Public "What has not been publicly promulgated was the conclusion of the CRTWP 
that the traffic problem could best be resolved by a second 'near' bridge. This 
conclusion was opposed by the Council representatives, who were committed to a 
development strategy and a second 'far' bridge. It was only the need for a second 
bridge that was reported , and subsequently with the added timeframe of 10-13 years!" 

In 1997, Council participants indicated that the CRTWP strategy was one piece of advice 

it had received to inform decision making on these issues. 

Consultant "Council took the CRTWP report as just one piece of advice. This is a 
problem really. One would hope that a working party process actually took a// of the 
participants along with it, and those were then able to represent the group feeling and 
that everybody made a group decision." 

265 This participant gave examples to explain why he thought the CRTWP's recommendations had 
been reinterpreted by Council. Public "I wrote a letter to the Commissioner for the Environment and to 
the Mayor, because they jacked up the liaison group basically. It was a group that could be expanded 
when they wanted more peoples input into anything. Save the Avenue was meant to be in it, but they 
withdrew, because it was rigged. I turned up to one of the meetings and said, 'I am not invited to this, 
but I will be here anyway' and so they threw me out and there was a bit of an argument. Basically all 
it was, was some Council staff would write a report and so [Councillor] would get it and call in a few 
people who would say 'OK, put it to Council' . They said 'if you have any comments, put them in', but 
they always had to be in by lunchtime the next day. Now this group was supposed to be thrashing out 
any new issues arising, fine tuning implementing the CRTWP strategy. This is where it became part of 
the Goals and Strategies Committee, and the staff implementors have to report to that. But there was 
no real process for us to report also and the other thing was they stacked that liaison group as well . 
They had [Councillor] chairing it and [influential Councillors and officer] there all the time. So it was a 
very 4 laning group. They got the report on 3 laning, recommending 4 laning, from the roading division 
and when I read it, I just thought, 'oh my God'. We were told to comment on it by lunchtime tomorrow. 
All it was, was an engineering view saying how they got to saying 3 laning was not appropriate and the 
avenues the Council should pursue from there to get 4 laning underway, and to undertake a plan 
change. I couldn't understand how they could work the process backwards like that." 
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Councillor [EDR literature talks about reframing or redefining the problem in terms of 
agreed objectives. Was it possible to step back from the dispute between 4 laning or 
trees, and set objectives and explore how to meet these?) "Well they did. This is 
where they came into the new bridge, but only they said, if you were more committed 
to the bridge and built it faster, you wouldn't need to cut down the trees at all, 
'maintain the Ave and have another bridge to cater for the extra traffic', but that wasn't 
viable because what are you going to do now, you can't build a bridge overnight." 

In 1997, this AOR process had come to be viewed as a complimentary political process. 

Having received the CRTWP's strategy, Council reverted to its usual methods of making 

decisions.266 A different emphasis was given the CRTWP report. It was seen as 

supplementary too, and not contradictory to the original L TOP strategy which proposed to 

4 lane the entire length of the Avenue. A Councillor said that Council had not adopted the 

CRTWP strategy in its entirety, as its preferred solution over the L TOP, but the things that 

could be accommodated were taken on board by Council. 267 

Councillor [So there have been attempts to incorporate wide concerns and views?] 
"To the extent to which they are practical or fit in with an overall scheme ... because 
you can't go changing small parts of it later. Well, often you can't." 

Officer "[The CRTWP recommendations were adopted by Council then - but the 3 or 
4 laning to Te Awe Awe remained unresolved - so information was required or 
modelling needed to help choose between the two options?] Yes, that's right. The 
subsequent report was put to the Goals and Strategies Committee of Council some 
3 to 4 months after. Well, what it did, I guess, was it confirmed the robust work we 
had done in our process back in 1987 - from our point of view, we had gone right 
through the CRTWP and hearing processes and we had heard a lot of options and 
come up with other ideas and talked about all these things and we were almost 
swayed away from it at one stage - so we went through that and it wasn't just that we 
tried the process as a cursory thing, we really had a real genuine attempt to look at 
some of the other options. [At that time when that report went to Committee and they 
concluded it was necessary to go into the plan change process, was it in order to 
implement the CRTWP recommendations along with the decision to 4-lane to Te Awe 
Awe OR was it to go back to the LTDP. Which one was the emphasis on 
implementing at that stage?] Officer "Well, I remember the [reading division] report 
[on 3 versus 4 laning] of November last year [1996] which said, 'lets get on with this 
and get back to the L TOP as there was nothing that had happened during the 
process - so within the CRTWP, while there were a lot of comments on there, whilst 
they were additional to, they weren't contradictory to the original strategy. The only 
issue that was really outstanding was the 3 versus 4 laning which was the subject of 
the report. So when we went back to the Goals and Strategies Committee 

266 Some participants indicated they believed Council's subsequent considerations focused too much 
on technical, economic concerns and did not adequately take into account all environmental qualities 
and adverse effects on these, that the CRTWP had considered in formulating their strategy. 

267 There were no records of the L TOP having ever been officially dropped or altered to 
accommodate the later recommendations of the CRTWP. Nor was there an 'official' policy 
demonstrating an accommodation of the CRTWP strategy in favour of, or over, the earlier 'policy'. It 
appears the 1988 L TOP had continued to stand as a 'policy' concurrent to the CRTWP strategy having 
appeared to be 'accepted' or 'adopted' in 1996. While there were numerous indications that the CRTWP 
strategy was being pursued in 1996, it became apparent during 1997 that the L TOP was also still an 
active policy. It became apparent that the CRTWP had never in fact been officially endorsed in its 
entirety or stated to have replaced the earlier L TOP as Council policy, the two strategies appear to have 
vied for supremacy within Council, as to which was in fact being implemented. Some participants 
indicated they believed both were being implemented, in part, simultaneously. 
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recommending 4 laning, I guess that pretty much bought the whole CRTWP process 
back into ... apart from a few little tack ons, pretty much consistent with what the 
original strategy was again. Now we didn't come up with 4 laning because that was 
what the L TOP says, we came up with it because it was a good engineering decision 
to make and the recommendations were quite specific on that. So I guess with the 
approval of that report, as a result, obviously the next thing was going to be, 'well how 
on earth do we get over the problem we have got', because at the moment we can 
not 4 lane the Ave because we can not remove the trees. [So that decision had really 
taken you right back to where you had started the conflict and a failed consent 
application'?j Yes, that's right." 

Participants indicated that Council had exercised discretion in selectivity implementing 

some CRTWP recommendations and not others. Some public participants suggested that 

as the L TOP was in place it continued to be followed as Council policy, and the "slate was 

never cleaned" to consider others interests and to develop an appropriate solution that all 

interested parties could live with. 

Public "The CRTWP produced a report, the people who are primarily interpreting what 
was written and what was intended are the Council's people. So, naturally, they are 
adhering to their own perspectives. We think they are ignoring aspects of the CRTWP 
report that don't suit their original policy. They are amplifying aspects that do suit their 
old policies." 

Public "They didn't alter it [the CRTWP report]. They accepted it- they were unhappy 
with it, to the point where the facilitator was lambasted at some length by some 
Councillors. But the report itself stood. The changes that the Council has made are 
simply changes where they have interpreted what they wanted to and ignored what 
they didn't want. In other words, the political approach took over again, as you would 
expect it to do ... From what I heard at the Council discussions in public when the 
report was presented, there was considerable Councillor dissatisfaction. I think their 
expectations were jolted. They went into the process thinking they would be able to 
move forward on their policy, and I think when the report came back, they began to 
understand that the whole thing was much more complicated. The facilitator took 
some considerable flak in that Council meeting when that report was presented." 

Public "I think it would be unrealistic to expect the outcome of the CRTWP to be able 
to be used literally, as I say we weren't able to change the brief, we weren't able to 
refocus around the idea of the infrastructural problems as being the heart of the 
problem we were trying to solve. We were simply to solve cross river transportation 
problems, particularly as it exists right now. So I think it would be unrealistic to expect 
the Council to totally change. But I think an element of change has occurred. New 
options are now being considered. Cyclists are now given much more priority, cycle 
ways are being thought about. The new bridge is now being thought about." 

12.2.1 O A lack of transparency about what Council intended to achieve. 

Public participants speculated about Council's long term intentions in the Avenue, as they 

did not believe information presented to the wider public was sufficiently detailed to provide 

transparency as to exactly what Council intended. Some public participants suggested 

Council's public statements were couched in terms that would encourage an inaccurate 

interpretation by the wider public, as to the changes Council wanted to make to the Avenue 

in the medium term. For example, participants referred to Council's brochures (mailed out 

to all households, refer to Appendix XI), in which it stated a commitment to action the 
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CRTWP recommendation for a new bridge. As Council didn't also state an agreement with 

the CRTWP, that it should be a near bridge capable of alleviating traffic problems on the 

Avenue, or that it should be built as soon as possible, the wider public could assume that, 

but that was not what Council had indicated to members of the CRTWP. 268 

Similarly, there was confusion as to whether Council's focus on 4 laning between the 

Fitzherbert Bridge and Te Awe Awe St, (as the issue surrounding 'no policy' of tree 

protection was always couched in terms of being necessary to 4 lane that section), would 

actually mean 4 laning being confined to that section. Some participants believed no policy 

in the PDP intended to allow 4 laning of the whole Avenue, "but no one would ever admit 

to that." Some public participants also described difficulties in disseminating these 

concerns, as the media would not report these, as the public participants could not 

substantiate them.269
. 

A public participant referred to "deceit by omission", in relation to a lack of specifics and 

thus clarity in information disseminated to the public, and indicated that only those already 

well versed in the issues would recognise the omissions, while less aware members of the 

public (relying on media releases for information) could be expected to make unfounded 

assumptions. Participants suggested Council's reluctance to express views publicly and 

"serious omissions" within information disseminated to the public compounded confusion 

as to whether the CRTWP strategy had been adopted. Following notification of the PDP, 

conflict quickly escalated in the public arena, as protagonists talked at cross-purposes. This 

was also thought to have contributed to misinformation expressed in the ensuing debate 

in the wider public arena. 

It was evident that a limitation of the process was that focusing on small parts of the 

issues, in order to reduce the debate to a manageable level in the public arena, gave rise 

to difficulties in presenting a strategy, able to be viewed in its entirety, along with rationales 

for it. Several participants considered a lack of specifics and transparency in information 

disseminated to the public, was a barrier to consultation, as the public could not be 

expected to understand the complexity of the issues and therefore provide an accurate 

response to the issues. 

268 In the event, the new bridge site was chosen to be a far bridge. That bridge will be built when 
satellite centres expand, and traffic increases enough to trigger a cost benefit ratio to justify funding. 

269 A participant who described these uncertainties as explanations for limitations of this process, 
also suggested that their pointing out such problems in interpreting information, being circulated in the 
public arena were met with accusations that they were paranoid, distrusting, unbalanced and emotive, 
and were making unsubstantiated allegations and assertions. 

315 



As an ADR forum was used and did produce a consensual strategy, this was found to have 

heightened expectations about the influence of the public through consultative mechanisms. 

Public participants assumed and expected the consensual strategy would be accepted as 

the preferred option by Council, and would be implemented as intended by the CRTWP. 

However, that was not a view shared by Council, which considered other streams of 

information and treated the report as one piece of advice. That Council did eventually take 

and act on advice, other than that of the CRTWP, disappointed public participants. 

12.2.11 ADR processes initiated late in the evolution of the conflict 

An explanation for problems within the CRTWP process was that it was initiated late in the 

evolution of the conflict, when key interested parties had firm and publicly stated views. As 

such, a suggestion was that such a process would be better initiated early in considering 

alternatives and assessing information to inform the development of solutions. However, 

participants also described a need for conflict to be publicly expressed before such a 

process is likely to be initiated, as people are not necessarily aware of all the interests that 

might later be seen as relevant to resolving the issues. 

Officer "All I can say is in an ideal world it would have been preferable to have the 
CRTWP before the Council applied for the resource consent, in an ideal world . But, 
these things often don't express themselves as a need, until that conflict has 
emerged, which is a bit unfortunate. But I certainly don't think it came too late. I think 
it has been quite a positive move by the Council to do that [sponsor the CRTWP] ... 
I suppose it requires, if it is to happen earlier, some key persons in an organisation 
- whether it be a Councillor, Manager or whoever else - to see that there is a real 
division occurring here and decisions need to be made about whether the statutory 
time clock should still continue to run and the process go to its end or a relief valve 
be put in by either, like a working party or some other resolution process to see if 
matters can be resolved prior to the more confrontational hearing process." 

12.2.12 The political nature of strategic planning issues arise from different visions forthe 
fub.Jre city. 

Public participants thought Council in the past, had not adequately anticipated future 

problems, or had inaccurately predicted how quickly the problem would escalate and cause 

this conflict. Participants suggested an effect was that the characteristics of solutions were 

constrained by what could be achieved quickly. Therefore some limitations in the process 

were attributed to a lack of foresight and necessary preparation to avoid problems and 

conflict in the City, in the past. 

Consultant "What sort of crossing there should be for the river would have been a 
straight political decision. Well, the Council has fought this for years and not done 
anything about it. I found their, and I still think their forward planning for this route has 
been defective. I believe they are going to widen the bridge and all that will do is shift 
the congestion to the next point and then they are going to do some more work, 
widen there and then the next point and do some more and so on. There has not 
been a proper planning process - of what are the full implications of this work - there 
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has been very much a reactive process, I have found, rather than a pro-active one." 

Consultant "At the start the trees were really important. The traffic gradually became 
more important. I think if the Council had actually looked at the options, way back, 
before they even took the resource consent application to cut down the trees, they 
would have had time to really explore the options and the framework for that would 
have involved the Regional Council and its regional transport plans, bus subsidies 
were in place, Massey had less car parking at the time, the CRl's were still 
government departments. With hindsight, there could have been quite creative 
solutions come out - given time to think about the process and the cost to the 
community. But the process lost... it wasn't cohesive enough at the start to develop 
an appropriate outcome ... It could have been handled a lot better if there wasn't this 
perception of a pressing need, to do something now to solve the traffic problem. This 
proposal fell out of that because the problem is now defined as a traffic capacity 
problem. 

Consultant "The choice really became one between two different sorts of city. One 
was 4 laning the existing bridge which would put a major arterial giving lots of traffic 
through the town, it would have to extend in the long term, I believe, from the bridge 
right through to the centre of town, with major intersections on it. That is one 
scenario. The other scenario would be to build a second crossing and retain two, 2 
lane arterial. They could keep the trees and Ave. with that, and that was really a 
choice as to what sort of city they wanted in the future and there was very little 
discussion or thinking on that sort of level. The discussion both at officer and 
politician level tended to be we have got a problem now, how can we fix it now. A 
real focus on doing something now. I think this was partly driven by the Council 
officers, [named Officer] has this 'if you have got a problem, fix it' kind of mentality, 
rather than a planning background." 

An explanation for difficulties in addressing the problems in the Avenue more effectively 

in the past, was due to the political characteristics associated with this issue and with the 

planning process. Participants described escalating problems in the Avenue (and 

consequent constraints on what could be achieved, as urgency became a key 

consideration), that must have been recognised within Council. But, participants suggested, 

because of a lack of unity and integration of effort within the organisation of Council, efforts 

to avoid this inevitable conflict were not comprehensive enough to do so. Therefore, an 

explanation for limitations in this process, was that historical power dynamics within Council 

had hampered better forward planning within Council. 

Consultant "My impression was it was fairly fragmented Council. I was certainly aware 
that in the draft proposed plan the trees were still intended to be protected -
presumably to have got to that extent, I think, most of the planning staff must have 
been supportive of keeping the trees - but I think the politics took over from the staff." 

Consultant "The NRB did a review ... and this bit of road was no longer to be a SH. 
But the Council did manage to get out of NRB a promise that they would do the 
necessary work on the bridge at no cost to the Council and a lot of what has 
happened has been driven, I believe, not by consideration of what is the best 
transport solution, but by what is going to cost Council the least. You have to 
remember that despite the fact that Palmerston North is on both sides of a river, the 
dty has never paid for a river crossing." 

Consultant "I first came here in 1984. In 1983 [Counciij actually made a cQnscious 
decision to list [the Ave trees] in the District Plan. Now most councils we.re not 
actually listing trees on roads or even in parks - but this council saw itself as being 
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ahead of the bunch. Now somewhere between 1984 and 1988, something changed." 

Conclusions about the problems and limitations of this ADR process are summarised in 

Table 17. Participants ascribed different levels of importance to these problems. Some saw 

them as of major importance and described an aborted process, while others saw them as 

being overcome within the process as the group did reach consensus on a strategy. 

Additional explanations for these problems and limitations are summarised in Table 18. 

TABLE 17 CONCLUSIONS ABOUT PROBLEMS ANO LIMITATIONS OF THIS ADR 
PROCESS IN PRACTICE. 

Representation issues 

* 

* 

* 

As organisations chose to enter the process, some individuals felt compelled to join, 
or to stay in, the CRTWP process in order to exert a direct influence in it. This 
brought into question the assumption of voluntary participation. 

Consultation was essentially between the fourteen people active in the working party, 
plus the information providers to the group and the facilitator. 

Participants questioned why some interest groups were included, while others were 
not. Some members considered they were outsiders. 

Problems informing and canvassing the wider public 

* 

* 

* 

* 

* 

Participants were confused as to how they were to inform their constituents as they 
were hindered in their ability to do so, in part because of the confidentiality 
agreement, and in part because of a lack of time between meetings. Only the 
facilitator and communications advisor were to issue press releases. 

Participants suggested that full , balanced and objective reporting is necessary to 
inform the public and that this was difficult given the complexity of the issues and 
diverse views on them. Disparate abilities to disseminate information, including 
access to the media, was an issue for some individuals wishing to get information to 
the wider public. Also, disseminating information is only one half of informing the 
public, the public must also take responsibility to become informed. 

There was disagreement about whether the CRTWP had made the conclusions of 
the process and the rationale for its strategy clear to the wider public. 

Issues of informing and also canvassing the wider public were linked to issues of 
mandate held by representatives in the CRTWP. While some acted as intermediaries 
between Council and their constituencies, others acted as an appointed 
representative and did not inform or canvass their constituencies. 

There was no established mechanism incorporated into the process, or agreed to be 
undertaken by the participants, to confer with wider constituencies or the general 
public about what was transpiring within the process, or about constituents level of 
satisfaction .in how they were being represented within it. There was no 'official' effort 
to check representatives were consulting their constituencies and no other effort to 
canvt:i!SS a 'general public opinion; on the issues and therefore no agreed 
measurement of majority opinion on the issues. table 17 continues ... 
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Table 17 continued ... 

Issues of predetermined views and difficulty maintaining the distinction between promoting 
and satisfying interests and values. and promoting preferred options 

• 

• 

• 

• 

• 

Difficulties differentiating between the promotion of interests and values, and the 
promotion of preferred options. The distinction was not easy to maintain. 

A focus on preferred positions, was seen by others as threatening their interests 
and values. In one section of the Avenue, preferred positions were 'mutually 
exclusive' as they competed within a confined space. This was an issue as the 
response in that section of the Avenue could have consequences for the medium 
to long term security of each sides interests and values. The group did not 
develop a mechanism for reducing that risk, or eliminating uncertainty about the 
rest of the agreed strategy's ability to deliver its objectives in the future 

Promoting preferred positions affected the groups ability to formulate alternative 
'mutually acceptable' solutions, and had the effect of casting the diverse interests 
as mutually exclusive rather than as equally important objectives. 

There was a perception that all participants (and the sponsor) were not committed 
to a consensual process or strategy. Participants described a reluctance by others 
to make concessions or deviate from preferred positions. Some described a 
reluctance, or malaise, in Council to change its mind (alter direction) after a 
decision has been made . 

Some participants described perceptions on entering the process of a 
predetermination on the part of others, for a particular type of outcome. 

Reaching 'consensus' and issues about negotiating the strategy 

• 

• 

• 

• 

* 

As the negotiations contained an element of pitting interests against each other 
in a competitive way, no consensus was reached on one aspect of the strategy . 

As conflict over one section of the Avenue was not resolved within the CRTWP, 
some later commentaries suggested that the issue was not resolved, despite the 
considerable accord reached in the remainder of the CRTWP strategy. 

The appearance of having voted in a consensual process gave rise to issues 
relating to how the recommendations of the consensually agreed strategy were 
interpreted by Council implementors. 

Having appeared to have taken a vote was considered by some to be a benefit 
in later processes, while others asserted there was no vote and variably 
interpreted what the straw poll indicated about the level of support for options. ·· 

Issues related .. tohow the CRTWP strate~<wa~ devetbped, giventh.e hurried .. 
comp1e.tiori . of . the .. process, as members negoticited .. witffJncomplete inforrnation ( 
(With l.ui certainties) and withoutlime fo adequatelyronsulfconstituencies . . ·. . .. 

.; . -:-:·;-. . . -<:::;:::'.:::::::>::::::: _:::'.:::::=:::. _>::. ._:;::- --<:.: .. - .<> ::/:> ,.,::;:::::::::::-.::::-.. :< :::<:>::: . :::::::::::::::.; . ;> -::::>: . 

~ \ · ... ~o~~ bt ~~ 8orisi~~ratio~s outline~·!ithin ~R~ ;~~ortwer~< li;;,ited and ~ll members 
. t. < \Youi~ fjave appred ated j nore time(arjd informatign)to ponclude aflc( also more t. 

.. simply ~§ fir)~~!~§~ th.~ stf.ategy) > / <<<··· ................................ < Table 17continl.les.:. t 
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·············· ,·~sLes ar~~e ···~~··• to ~bw ··t~~p·f~·~e~·~i~~··•(lg~··· i ~{~·~·~~t~d···~e .• b R-rvJP .ap·~;o~b~··~as •. · 
given constraints on 'the problem' to be addressed, and given the imprecise nature 
of the objectives (criteria) establi~hed by the gr9Jp. \ . 

Terms of Reference as 'constraints' controlling the process 

* 

* 

VVhile participants agreed to the "Terms of Reference" as they signed it, they had 
not come to a common understanding of what they meant. Some fundamental 
features of the "Terms of Reference" making up the CRTWP's brief were open to 
personal interpretation. 

Some members came to believe that the CRTWPis brief was restricted to trying 
to deal with traffic symptoms on the Avenue. Sorrie participants felt the CRTWP 
was constrained in its problem solving endeavour due to control of the process, 
due to the "Terms of Reference". 

Information issues 

* 

* 

* 

* 

* 

* 

The CRTWP started out with incomplete information and some contradictory 
information, and had to determine 'accuracy' and retrieve independently generated 
data and objective analysis. 

The information search was insatiable. There were limits to what could be 
researched and how many alternatives could be evaluated within the timeframe 
of the CRTWP. 

Some requested reports were provided late or did not address the concerns which 
had led to the report being requested. Some information was not provided at all. 

"Zealous" information providers went beyond providing their expert . analysis of 
information to promote a preferred option or criticise alternatives, and some were 
also described as having debated issues with CRTWP members. ··· 

That some advisors to the group were perceived to be attempting to influence the 
political process caused problems for participants as they mistrusted the integrity 
of information when the distrusted the motives of advisers. They presented a view 
that some experts presented 'opinions' that were based on political determination 
and not necessarily technical reason. · 

Subjectivity within some of the analyses presented to the CRTWP, which while 
identified was not able to be adequately addressed, as there was insufficiehttime 
to commission further evaluations or peer review of all the relevant issues. ····· 

Participants suggested some options were evaluated (by expert analysts) . in 
isolation, rather than as components in an overall strategy - to consider'feasibility 
of a strategy to cater for all the interests. 

Table 17 continues ... 
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* 

* 

* 

* 

when ¢ol.lnc:illc)ffepl"eserjt~tiyes (ippeared (attifoes), uh¢ol111Tlitted fo the process . 
.... or to a c()rlseri~y~lly ?9r~ecj ()utc;9rne) / . ) . / > / . .•. . . ..•.. · ... 

. > <6ouncil as ..•. an 'i~ter!~t gr~up', within .. the c~lV\IP process, :operated ... in the 
. kn()yvl~dg~ ~hat it would e:1.lter orreject any part of tq~ ~tra~~gy it did .not want. 
collncillorrepresentatives (and solne officers) were described as having subverted 

··· < this ApR process. · · ·· ·. · · ·· ... ·.· ···· .·.·. · ·.·.· · ·· 

. .. Information issues were related to a perception that not all participants (and 
· ··· importantly some officers and Councillors and by inference the sponsor) were not 

.· committed to a consensual process or strafogy, but went into the process with 
> predetermined yiews andprefe1Ted .• positionSJNhich they. were reluctant or unable 
· .. (had no mandate) to deviate frolll. Participant$ desc;ribed a reluctance by Council 

< / to CQange its rllinc:j Clfter a. decision hCiS been made . ...... . 
. ·. ·.· ::·:_/:/<::::·::: ·:><:-:. -_.' :-_.<: : - :-: ::-::::::-:->:' ' :<.:' :_:: . . ._ '·': :.': . ·:-' ::· \-: . '. . '. ' . 

.. • Pa~ic;ipants •.• hac:j diff~rent yiews as ) to whetherthe ·CRTWP fon.im enabled 
·· deCision-foakirig to be st"lal'"~d withthe public. Sorne believed it had, as the public 
.. were irwolved they may have hadso111e influence.Others indicated that as Council 

/ < yvould agtually make the decisions, the public had little influence. 
·. · ... -----:_ .:-;. ------ ---

.. <conflict continued and escalated following the conclusion of the process, despite 
<it having appeared to have been successful in achieving its goal - to reach 
>consensus ·on how to address the CRT problem. 

322 



.. 

323 



324 



Table 18 continued ... 

Confusion as to whether the CRTWP strategy was adopted by Council 

* 

* 

Councillor representatives endorsement of the strategy did not mean it was 
acceptable to Council, as the CRTWP acted as advisor to Council. In 1996, there 
was a view that the CRTWP's strategy was too politically correct to ignore and it 
was assumed to have been adopted. However, issues arising out of how the report 
was interpreted and begun to be implemented, suggested to some that the strategy 
was not adopted in its entirety. 

Council exercised discretion in selectivity implementing some CRTWP 
recommendations and not others. The L TDP continued to be pursued as Council 
policy by some influential officers and Councillors. Participants described that the 
"slate was never cleaned" to develop a strategy that all parties could live with. Only 
those aspects· of the CRTWP strategy that complimented Council's L TDP were 
implemented by Council. The influence of the CRTWP and its report was perceived 
to be of much less importance in 1997, than in 1996. 

Strategic planning issues - 'reactionary planning' versus 'anticipatory' and 'visionary 
planning' 

* 

* 

* 

The political nature of strategic planning arising from different 'visions' for the future 
city was a source of conflict. It was found that political determination lay not just 
with influential Councillors but also with influential officers, as participants described 
their significant role in prioritorising issues onto the political agenda, and sponsoring 
projects towards completion. 

While the CRTWP was attempting to develop a strategy to resolve issues and 
problems, it was having to respond within the context of current problems. Urgency 
became a key consideration, in formulating potential management responses. 

Council had inaccurately predicted the level of conflict that would result from 
competition between interests in the Avenue. A lack of foresight and necessary 
preparation to avoid problems and conflict in the city (in the past), were attributed 
to the political nature of planning/decision-making and to power dynamics within the 
organisation of Council. A lack of unity and integration of effort within Council, to 
avoid this inevitable conflict meant any efforts in the past had not been 
comprehensive enough or sufficient to do so. Historical power dynamics within 
Council had hampered better forward planning within Council. 

Unrealistic expectations of public participants in planning processes 

* Members of the. public have unrealistic expectations about what consultation can 
realistically be expected to achieve. The public expect to have a greater influence 
on the outcomes of.decision making, than Council accepts they can have, as both 

.·· poiiticaf detetmination of Councillors, {as elected. representatives of the communify),< 
and professional determination of officers <(as experts)> were also important ..... 

. influences on outcomes;: 
:··.·· ... 
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SECTION V 

SYNTHESIS OF FINDINGS 

AND CONCLUSIONS 



CHAPTER 13 SYNTHESIS OF FINDINGS 

13.1 SYNTHESIS OF FINDINGS ON THE SOURCES AND CAUSES OF CONFLICT 

The theoretical sources and causes of environmental disputes were identified in Chapter 

5. The sources and causes of conflict in this case study are summarised in Chapter 7 (refer 

to p128-132). Dispute resolution hinged upon the interpretation of, and effectively 

addressing, diverse perspectives on a number of inter-related issues (refer to p138). 

Consideration of the range of issues that needed to be addressed within EDR processes, 

in order to resolve the issues to the satisfaction of all the parties, shows that the sources 

and causes of environmental dispute identified in the literature review were evident in 

practice. Additional sources of environmental conflict were identified in practice including: 

13.1.1 Participants described different perspectives about how local government 'ought' to 
operate in a representative democracy, and about how power and influence ought 
to be exercised in conducting the affairs of local government. 

Public participants expected to be consulted prior to major decisions, and to be able to 

influence Councillors to ensure that Council officers took account of all of their interests 

during the formulation of projects that had the potential to adversely effect the/their 

environment. To the public that meant each of their interests and values ought to be at 

least 'accommodated', or at best, 'catered for', in designing solutions to planning problems. 

This perspective emphasised the role of the community in directing Council as to what 

targets to set for its planning endeavours. Public participants promoted a view that they 

were best able to describe the communities interests, values, and priorities and that 

Councillors and officers ought to take their direction from the goals described by the 

community. This view suggests the political issues need to be debated prior to, but also 

within the context of planning endeavours in relation to specific problems. These 

participants emphasised that consultation and community debate on political issues was 

a democratic necessity. This view emphasised a role of local government is to balance 

peoples' abilities to influence civil affairs. 

Council participants provided a different perspective. Within Council there was strong 

political determination to pursue the L TOP. Councillors understood earlier problems relating 

to alternatives, and had an understanding of priorities which indicated to them that this was 

the 'best' option. Influential Councillors and officers believed the planning process and 

considerations undertaken to develop the L TOP were appropriate. There was an 

expectation within Council that, as they were the professional experts and the duly elected 

326 



decision makers, they should show leadership in developing proposals and not shy away 

from taking the tough decisions. 27° Council participants did not believe there was sufficient 

reason, or momentum of public opposition, to review the entire issue. This perspective 

suggested that elections were the primary means by which the community can contribute 

to debate on political issues, as that is when the public has a direct influence, in 

determining their representatives. Councillors then address and determine political issues, 

and Council officers take their direction from the goals described by the majority of 

Councillors (who represent and thus determine what is in the 'communities interest').271 

Councillors emphasised their role in showing leadership in determining the direction for 

Council. Councillors, as the duly elected representatives of the community, debated the 

political issues, thereby determining the objectives for Council's planning endeavours. 

Some implied that Councillors ought not to bow to political pressure groups, as they had 

to focus on what was in the 'public interest'. This view emphasised the role of Councillors 

in a representative democracy as representatives of the 'public interest' . Elections, from this 

perspective, play a significant role. 

Officers, however also emphasised an important role for professionals in carrying out their 

planning tasks (in accordance with their 'ethical codes of conduct' and accepted practice, 

or methodologies) within their respective disciplines. Officers provide advice to Council on 

what targets it ought to set for its planning endeavours, and design how diverse public 

views can be accommodated, or catered for, during the formulation of particular proposals. 

This view emphasised a role for professional experience and expertise in determining 

Council's objectives, (and thus also, by inference, in describing how diverse interests and 

values ought to be balanced). 

13.1.2 Different and competing sources of power in attempting to influence what ta1gets 
Council ought to set for its planning endeavours. 

In this case study these power bases were identified as stemming from three sources: 

270 The public opposition was seen as a 'vocal minority' or 'political pressure group'. Council believed 
the project was widely perceived as being in the general public interest, and that it was supported by 
the 'silent majority'. Council participants described an expectation that some members of the community 
are always 'upset' by Council's projects. 

271 That advisors to Councillors also have political influence, within their functional roles in the 
organisation of Council, is described in planning theory literature and is discussed in Chapter 14. 
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• 

• 

• 

political power - including: the consultation 'rights' of citizens, 'public pressure' 

(brought by strength of numbers and/or strength of feeling), electoral power (with 

a consequent 'power of anticipated reaction' by the public as an influence on 

Councillors); elected representative status; 

The power of 'structural constraints' - including: delegated 'authority' (decision 

making power), professional expertise, accountability relationships (describing lines 

of responsibilities and also therefore of abilities to influence planning processes), 

'accepted' planning practice, 'required' processes (e.g. consultation, resource 

consent, Councillor endorsement of officers recommendations) and; 

economic power - including: the ability to purchase what one needs to influence 

decision-makers, and to fund proposals and projects.272 

The established regulatory framework (TOP) and requirements of the RMA meant that no 

one group had the ability to take unilateral decisions, to act with complete autonomy or, to 

compel others to accept their preference for a solution. A state of 'impasse' arose as, in 

effect, the policy framework achieved a balance between competing power bases within 

the public dispute context. Council's decision to apply for a resource consent, so that it 

could implement its strategy, led interested parties into an adversarial dispute resolution 

forum in which the different perspectives were seen as antagonistic to each other. 

13.1.3 An i/1-infonned or misinfonned public; 'transparency' and 'accountability' issues. 

The community was not well informed about Council's project at the time works were to 

begin on the Avenue, in 1993. This led to different approaches to addressing the state of 

conflict. Council endeavoured to better 'inform' the community about the project and its 

rationale for it, while opponents tried to convince Council of a need to re-evaluate the 

issues and to consider alternatives. Problems relating to 'informing' the public, and to 

'public access' to information, were related to issues about the degree of 'transparency' of 

Council processes (particularly in relation to reasons why alternative options had been 

rejected in the past, which have never been demonstrated clearly to the public).273 Variable 

perceptions about what the majority of citizens wanted, the relative importance of different 

interests and values to the community, and also the nature of the predominant public 

272 Mulgan, R. 1989 and 1994, describes these sources of power in detail. The terms describing the 
sources of power referred to here, are acknowledged as his. 

273 These problems were attributed in part to a time-lag between decision-making and 
implementation, and in part to the nature of planning processes pre-RMA. However, issues of 'informing' 
the public and 'transparency' continued within the context of the recent dispute. 
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interest, reflected difficulties in informing, and also of canvassing, 'public opinion'. No group 

could show 'public mandate' for its views. 

13.1.4 The diverse and competing priorities of the community were described as political 
issues by public participants, but as being constrained by matters of practical and 
rational economic necessity by Council participants 

While the public viewed resolving the substantive conflict as a 'political issue' (requiring 

forums in which to consider and establish Council's objectives and priorities on behalf of 

the community), Council participants viewed the substantive conflict as insoluble as 

potential solutions were guided and constrained by economic considerations which were 

seen as practical and rational necessities.274 

13.1.5 Diverse political outlooks and philosophies as to what was 'good city form' in terms 
of both its functional abilities, and its desirable future characteristics, together with 
insuff1Cient opportunity and effective forums for the community to debate their 
diverse points of view or to develop ways to reconcile these. 

13.1.6 Mistrust in the motives of others, as participants interpreted the level of commitment 
or willingness of others to achieve a resolution which would 'satisfy' all interested 
parties. The disputing parties suspected their opponents were unwilling to incorpo
rate the diverse range of objectives in formulating a strategy, which would address 
the problem in a way that would cater for all their interests to a satisfactory level. 

13.1. 7 A lack of agreement as to what was meant by comprehensive-integrated planning 
in a specific situation, and variable perceptions about the appropriate scope of the 
problem, how it ought to be framed, the objectives to be achieved, and criteria by 
which to measure their level of attainment. 

This issue underlines that the objectives and principles of the RMA are still uncertain to 

those having to work within the context of that Act. Its concepts and principles have proven 

difficult to apply in practice as different interpretations are brought to bear in particular 

environmental disputes, and environmental management situations. 

274 An explanation for these contrasting views (on whether political processes could or should 
redescribe objectives and priorities), is due On part) to contrasting, and competing, accountability 
relationships within the organisation of local government. Economic considerations are located primarily 
in the management section of government, which advised the political section (Councillors and the 
community) on current and future 'necessities' (financial commitments), and cun-ent and future 'wants' 
(luxuries or disireables). It was frequently the City Manager who told the public (or CRTWP, or 
Councillors) what could not be afforded by Council and about funding issues and priorities. Economic 
constraints and priorities were central issues in this conflict, that were unable to be fully debated within 
the EDR forums specifically, or in wider political forums available to the public. Economic constraints 
were taken as givens On this dispute context), as they were consistently described by Council 
participants as beyond the realm of influence and control of the current debate. The political debate 
(described by the community and Councillors) over appropriate responses to the planning problem was 
thus circumscribed by economic constraints (described by management and influential Councillors). The 
financial priorities established by past Council decisions, and pursued by management as 'Council 
policy', constrained current political debate about possible Mures for the City. 
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13.2 ANALYSIS BETWEEN THE THEORETICAL CHARACTERISTICS OF FORMAL 

EDR PROCESSES AND THE CHARACTERISTICS OBSERVED IN PRACTICE 

The strengths of formal EDR processes or the 'judicial approach' were identified in the 

literature review and are discussed in Chapter 6 (refer to p72). A number of limitations in 

using the judicial or formal approach were also identified in the literature review and are 

also discussed in Chapter 6 (refer to p73). Local hearings are not strictly judicial forums, 

however, as they are statutorily required and are referred to as formal processes because 

the RMA prescribes their use and certain procedures. Local hearings also apply the judicial 

approach (for example, in following judicial principles of natural justice). The strengths of 

the formal consultation process, in practice were identified in Chapter 9 (refer to Table 10 

p192, with some additional explanations summarised in Table 11, p194). The problems and 

limitations of formal processes observed in practice were identified in Chapter 1 O (refer to 

Table 12, p223, with some additional explanations summarised in Table 13, p228). 

13.2.1 Consideration of the assumptions about the strengths of fonna/ EDR processes. 

Some of the attributes of formal processes described in theory were observed in practice. 

For example, that: decisions were transparent275
; decision were published and the rationale 

for the determination was given276
; decisions were open to peer review277

; the delegated 

authority made a determination that was considered binding by the disputing parties. 

However, in relation to that attribute, other processes may be initiated in an effort to elicit 

a different result. 278 In addition to those strengths, others were observed in practice. These 

include: 

275 Although it is noted in Chapter 11 .4 that some aspects within the process of decision-making 
were not recorded and so were not transparent, this is discussed further later .. 

276 Although it is noted in Chapter 11.4, that the rationales contained some subjective considerations 
that were contentious. 

277 Although it was not apparent how or whether such a 'peer review' had been undertaken or was 
likely to be in this case study 

278 This was observed in the fact that following failure to get a resource consent, an applicant can 
either take the matter to appeal or can initiate a plan change to remove the policy (or rule) which 
required a resource consent. This demonstrates that the undertaking of a formal resource consent 
process acts as a means to monitor the consequences of established policy. Any participant can then 
respond to the results of that process by seeking to change the policy framework (s73, RMA). 
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Preparation for hearings was directed bv. but not confined to. the requirements of the 

RMA. 279 The RMA describes the concerns of the regulatory authority and so provided 

guidance to public submittors on what could be relevant to presenting their views. 

Theoretically opponents are at liberty to submit an alternative AEE or s32 report to the 

decision-maker, however, nowhere in the RMA or in the TOP is it suggested that they do 

that, and problems in doing so were identified and are discussed in Chapter 11.4. The RMA 

does not direct public submittors on what information they ought to provide beyond the 

statements required by s96 (refer to Appendix IV) and indicated on formal submission 

forms provided by Council. 

Nowhere within the RMA are the disputing parties directed to provide an interpretation of 

how the Act ought to be applied in resolving their dispute. 280 This allows an inexperienced 

public (or proponent) to participate. Similarly, the disputing parties are not directed to show 

support for their case in the form of principles from other 'like' cases in Environmental Court 

findings, interpretations of the proper conduct of hearings, or, interpretations of the relevant 

territorial plans. Nor are they directed to present counter-cases for any such interpretations 

brought by their opponent. However in these hearings both sides presented such 

'arguments' to the decision-maker, indicating that the use of formal processes can trigger 

that such information was thought to be necessary. These features of the hearings gave 

rise to a perception of legality and formality which was equated to it being 'like a criminal 

court', and highlighted that an adversarial model for dispute resolution applied. These 

characteristics were thought a strength of the process by some participants, as they 

supported their perception of rationality and objectivity of the forum, process and 

consequent decision-making. 281 

279 The RMA outlines On s88) the making of a resource consent application and requires an AEE 
to be prepared according to the Fourth Schedule (refer to Appendix IV), and s104, describes the 
'matters to be considered' by the regulatory authority in making a decision. Sections 31, and 72 to 77 
outline the requirements for district plans. The applicant On the first hearing) or proponent of change 
On the second hearing) was provided clear direction as to what information was needed by the decision
making authority, as a list of instructions (within the Fourth Schedule and also the First Schedule in the 
second hearing) indicated what must be presented Oncluded in an AEE required by s88, and in a s32 
report) and also what should be considered in preparing an AEE and therefore also by the decision
making authority in evaluating the information provided. These prescriptions also provided direction for 
opponents of the proposal as they were also able to comprehend what was required of the proponent, 
and these Schedules indicated how they could go about presenting their concerns. 

280 It can be assumed that the experienced regulatory authority (or appointed Commissioner 
delegated authority to act on its behalf) would determine how best to apply or give effect to the RMA, 
and to the relevant Council policies. 

281 However, others found these characteristics limitations of the process, as they caused them 
problems, as discussed in Chapter 11.4. 
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Determinations made in formal hearings clarify the rights of the disputing parties in relation 

to potential future activities. Following the lapse of the period of appeal, with no appeal 

being filed, and Council adoption of the recommendations of the Commissioner in relation 

to the regulatory framework, the 'envelope of opportunities' in the community was legally 

prescribed. The rights of the various parties were clear, and the state of impasse in the 

dispute context was broken. 

Hearings undertaken to resolve this dispute, while required by the RMA, were established 

by Council at the local level. They did not exhibit some of the benefits or strengths of 

judicial or formal EDR approaches, described in theory. 

The 'openness' of local hearings can be encouraged by the giving of evidence without oath. 

and in not allowing the cross-examination of witnesses. Local hearings can allow 

participants to express their views without being refuted directly by their opponents. The 

standard of 'absolute privilege' (as opposed to 'qualified privilege) applies so that 

participants cannot be sued for disclosing their opinions within local hearings. These 

characteristics are to allow an inexperienced public to participate, and also so the forum 

can accommodate a broad range of information to facilitate the decision-maker 'getting to 

the heart of the matters' causing conflict in a community. These features can be considered 

a strength of these processes in terms of EDR. 

However, that 'evidence' was not given under oath and that witnesses were not able to be 

cross-examined, was also a limitation of the process as participants did not believe all the 

evidence presented by the expert witnesses of their opponents was derived independently 

by objective, neutral professionals. Both sides in the contest asserted that 'evidence' 

presented by their opponents witnesses, was presented with a view to support a particular 

case and was thus partisan or biased. An inability to question expert witnesses did not 

allow participants to probe their concerns about beliefs, opinion, the means by which 

analyses were undertaken, or partisan characteristics of those analyses. Such probing to 

uncover any subjectivity within methods of analysis, rationales, motives or partisan 

characteristics, was at the discretion of the Commissioner. This can be considered a 

strength of the process as it allows evidence and views to be expressed, and then to be 

interpreted by an objective third party. However, it can also be considered a limitation of 

the process, when that third party is not perceived by all the participants to have probed 

and uncovered subjective features of rationales, motives and partisan characteristics in an 
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even-handed or equitable way.282 

That formal judgements are made on the basis of facts presented was found to be a 

problematic assumption in practice, as the 'facts of the matter' were controversial. Several 

issues revolved around the fact that much of the evidence presented could not be 

described as irrefutable 'fact', as key evidence essentially involved matters of (both expert 

and lay) opinion. 283 This led to issues as to how much of the evidence could be described 

as factual and how much was structured to support a case, or to undermine the opposing 

case. 284 Both sides in the contest suggested partisan analysis to support a predetermined 

preferred position, on the basis of subjectivity in their opponents case. It was considered 

the role of the commissioner to see through these characteristics in the adversarial forum, 

and to determine the 'facts of the matter'. Different perspectives were proffered as to how 

well that had been achieved in these hearings. Participants described that determining what 

were the facts of the matter led to subjective considerations on the part of the 

Commissioners. 285 The arguments presented by both sides can be interpreted as the facts 

of the matter, with regards to the dispute context, and these contradicted each other, hence 

the dispute. 286 

282 Part of inequitable treatment of these features was attributed to the fact that counsel for Council 
was primarily responsible for highlighting unquantified, subjective and partisan characteristics of the 
opponents case with no counterpart working to highlight those features during the presentation of the 
proponents case. This issue was identified in 11.4. 

283 It was apparent that evidence presented was not irreMable, as each witness derived or extrapolated 
their views from applying a variety of methodologies and interpretations which were shown to have involved 
subjective elements and subjective extrapolation. 

284 Differentiating fact from opinion within the s32 report and in other 'submissions' presented to the 
hearing is problematic as the content of all the submissions was in actuality, part 'factual' and part 
'extrapolation' or 'opinion' intertwined into a rational view (or perspective) on the particular issue, which 
could then be presented as an argument to show support or to refute a particular case (position). Also 
opponents indicated that what was oot included in Councirs evidence was as important as what was presented, 
as they described that only some of the 'facts' were presented, and alternative interpretations and 
extrapolations were not presented. This was referred to by opponents as 'deceit by omission' and 'deceit by 
commission' on the part of those who prepared the evidence. 

285 For example, in relation to the first hearing Council participants disagreed with the Commissioner 
over the meaning of 'adjacent' (as it appeared in the rule which necessitated the use of a formal process) 
and thought that 'misinterpretation' had been the crucial reason why Council had lost that case. In relation 
to the second hearing, the basis on which opposing arguments and evidence were 'weighted', balanced, and 
accepted or rejected by the Commissioner, was also observed to include subjective features. 

286 It was evident that even at the level of 'raw data' gathered to 'inform' analysis, facts were not 
always irrefutable. As much of the data infonningthe issues relevant to the dispute was gathered afterthe 
L TDP had been generated, allegations were made that it was research undertaken with a view to support or 
validate particular predetermined conclusions, or to discredit alternative views, rather than simply to 
inform an evaluation of issues in order to derive an appropriate solution. This criticism was levelled by 
public participants at analysis undertaken by Council in relation to: the use of public transport; the life 
expectancies of the mature trees; the measurement of 'values' associated with these trees, 'safety' concerns, 
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Also, it was apparent that subjectivity was not eliminated from the analysis of the issues, 

or during the making of a determination, or in the resolution. The forum could not base its 

findings on the facts, but could only hope to differentiate between arguments presented, 

by evaluating their 'rationality' in light of supporting evidence, and determine which views 

were most 'rational', 'well considered' or 'supported by strong arguments and evidence'.287 

Therefore, the facts were only a small part of the considerations relevant to making a 

determination. 288 The issue then becomes one of how well the parties were able to present 

rational, well considered arguments with supporting evidence to substantiate their views, 

and to strongly present these within the hearing forum . 

That decisions are transparent. was brought into question by issues relating to evaluating 

the process of decision-making (the analysis and consequent rationales by which 

conclusions were made in getting to a decision). Participants could understand how 

decisions were made, but could not necessarily understand why. 289 

That decisions are guided by legislation and can then be judged by the criteria set out in 

the legislation. were difficult assumptions to test in practice. Assessing whether hearing 

decisions did match the criteria set out in legislation was found to be a perspective 

dependent undertaking, as the disputing parties had different views about whether the 

and 'costs' and 'benefits' associated with 2, 3 and 4 laning. It was also levelled by Council participants 
at analyses undertaken by public opponents and their expert witnesses, in relation to critiquing forecasts 
and the likely effectiveness of the proposal in achieving its objectives, and measuring the level or 
community support for various options and the priorities of citizens. 

287 That is not to say the accepted 'evidence' could then be described as 'irrefutably correct' (fact) or 
incorrect, as the 'proof of their being 'true' or otherwise will depend on what transpires in reality. It 
was an issue to opponents that because of the nature of the determination (black or white, no shades of grey), 
their arguments will not be tested in reality, and that because of the nature of the project some of the 
proponents arguments will also not be able to be tested in reality (for example that the mature trees would 
need to be removed within 20 years because they were diseased and dying, that 3 laning is 'unsafe') . 

288 The Comrrissioners made judgements on the basis of which arguments were strongest, (well considered, 
most rationale or supported by evidence) and thus which were 'preferred'. 

289 For example, with regards questions raised by opponents about Council's dealing with s32 of the Act, 
Commissioner Bornholdt (1996, p87, Ml) noted, ''they [sic] were all of the view that Council had failed to 
meet the requirements of that Section. In my view, their assertions were based upon very little fact. I do 
not accept their submissions or their assertions in this area." This statement is a clear rationale, and is 
supported by reference to comments of the proponents witnesses about the nature of s32 reports and that the 
Commissioners conclusion was based on ''the totality of the evidence" (Bomholdt, 1996, p88). However in its 
succinctness, this rationale illustrates the difficulties opponents had in evaluating the 'rationale' for 
decisions, as they described the Commissioner did not actually state on what basis their evidence was not 
considered 'factual', when to their minds their assertions were honest and true, nor did it describe on what 
basis Council's evidence was preferred. They knew Council's evidence was preferred, but not why. They were 
left uncertain as to how they could have convinced the Commissioner that important considerations had been 
omitted from that report. 
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'criteria' established in the RMA, had been met. While the determinations of the 

commissioners were guided by interpretation and application of the RMA, these decisions 

did not settle the conflict over competing values. The RMA does not provide a clear guide 

to decision makers on how to do this. 

It was observed, in theory, that when courts (or hearings) do make a determination in what 

may be 'distributional disputes' they play a vital role in fashioning norms and articulating 

values for wider society, in the form of legal principles which operate as precedents. This 

practice appears to been adopted in the case of the determination made in the second 

hearing,290 as the decision established a priority in "the transport imperative" (Bornholdt, 

1996), so fashioning a norm or articulating a value for the community. What is not apparent 

is whether a history and common threads or principles (accepting that there are no 'legal 

principles' in planning law, but guidelines) which can be applied in future, like cases have 

been established, or were maintained through these local formal hearing processes, even 

within the district. Nor is it clear whether inter-regional comparisons can be made. 

13.2.2 Consideration of the assumptions about the limitations of fonnal EDR processes. 

Hearings undertaken to resolve this dispute were found to have exhibited all of the 

characteristics described in theory as limitations of formal processes (or the judicial 

approach). Refer to the conclusions of Chapter 10, Table 12, p223. It was significant that 

participants from all groups represented in the research, commented on most of these 

limitations, indicating they were not perspective dependent observations on the process 

(perhaps as, at some stage in the dispute context both 'sides' had lost a case in a formal 

290 The second hearing was very focused on issues relating to solving traffic problems and widening the 
Avenue from Te Awe Awe St to the Fitzherbert Bridge. The determination found in favour of widening that 
section of road and so removed (and omitted) protection for trees in that section, but also the other trees 
along the Avenue as that was the nature of the policy being removed from the TOP and omitted from the PDP. 
The assertion that a 'principle' was effectively set by the finding of the Commissioner, which 'fashioned 
norms' and 'articulated values for wider society' which operated as a 'precedent', was observed in the fact 
that Council's perspective changed between the time of introducing the plan change option (in 1995) and 
following the decision of the Commissioner (in 1996). In May 1995, Council brochures and media releases 
informed the public that, in the event of 4 laning over 3 laning, "Of the trees between Te Awe Awe St and the 
bridge, eighteen will be removed. The trees from Te Awe Awe St to the Square will remain" ('Crossing the 
Manawattl', PNCC, Ml). This and other statements (about securing a second bridge) implied that Council was 
working to the CRTVVP's recommendations. Following the hearing decision, of September 1996, as a 'principle' 
had been set, a report by the Roading Manager (dated 31/10/96) was tabled at the Goals and Strategies 
Committee (11/96) in which it was noted that, "In 1993, the [LTDP]was brought to a halt when Council was 
challenged to their rights to cut down the existing mature trees given [the rule in the TOP]. With the plan 
change and [PDP] decision from the Commissioner finding in favour of Council, the strategy of 1988, should 
now be restarted." Within the ensuing year, all the mature trees to The Square were felled, against the 
recommendations of the CRT\M>'s strategy, showing a different perspective had been adopted by Council as a 
result of the hearings findings. 
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hearing). In addition, these forums were found to have exhibited other problems and 

limitations not identified in theory, during the literature review. It is also relevant that most 

of these problems were related by public participants who were opponents in the second 

hearing. 291 

One set of problems within hearings related to the perspective of inequitable treatment 

described by opponents when making submissions to the hearing. They are serious 

assertions as these participants described seriously undermined beliefs in the integrity of 

the formal processes, and on the publics' ability to influence civil affairs. These issues 

appeared difficult to address, partly as they are based on subjective interpretations of 

experience, within what are known to be formal and adversarial processes, however 

participants themselves provided some suggestions as to how they could be addressed.292 

Their suggestions for EDR are summarised at the end of this chapter (Table 19, p351). 

Another set of problems related to the 'pressures' associated with having to 'react' quickly 

to events, to comply with the timeframe established within the RMA. There are contrasts 

between the amount of time to prepare for hearings between proponents of change and 

the opponents of those changes. 293 The decision to appeal a decision has to be made 

within 15 working days, which was difficult for potential public appellants with limited 

personal finances, especially with threats of costs being made. Effectively, individuals 

believed they could not risk an appeal in those circumstance, despite sincerely held beliefs 

291 A reason for that may be that these issues are perspective dependent observations. They are important 
considerations however, in terms of EDR, as theory does indicate that the 'effectiveness' of these processes, 
must also be measured by referencing the perspectives of the participants and not simply by 'observing' the 
process. It has been noted that more and greater problems were experienced in the second formal process and 
that was attributed to it being not just an adversarial hearing, but an 'aggressive' one in which the level 
of formality was greater than in the first. These characteristics describe a rapid escalation in the dispute 
context as it was played out in the second hearing. A reason could be that this forum was anticipated to be 
the final 'resolution' forum necessary to 'resolve' this dispute and to break the impasse, even though it 
was a policy-formulating forum (expected in the planning model described by the RMA, to be the first stage 
of planning, in which interests and values are identified in an effort to cater for these appropriately so 
that future disputes will be less likely, and can be guided by the policies/rules so derived) . 

292 For example, that in controversial public dispute involving a Council as proponent of change versus 
members of the community, that the hearing ComrTissioner ought to be appointed by the ComrTissioner for the 
Environment and not be Council (as regulatory authority). This would remove perceptions of'selection' of 
a Commissioner by the proponent. 

293 Preparation for a resource consent appication or proposed plan change can take as many months as the 
applicant or proponent requires, while the written submissions to those, upon notification, have to be 
prepared within a 20 working days or 40 working days respectively. Following that, the public submissions 
were able to reviewed and a counter-case prepared over 25 working days in the case of a resource consent 
application (as the hearing is to commence no more than 25 working days from the closing of submissions), or 
over months in the case of the proposed plan change, while opponents had approximately a week to prepare 
their counter-case, on receipt of the 'circulated evidence' of the proponent prior to the hearing. 
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that they had good reason and a 'right' to appeal. In effect they personally were beaten, 

rather than the dispute resolved to their minds. The RMA, was designed to streamline and 

to provide certainty to those having to follow the procedures.294 Supporters of Council's 

project appreciated this certainty, as they sincerely believed road widening was the most 

appropriate solution, and did not want implementation to be delayed any longer than 

necessary. They felt they had been 'held to ransom' by a vocal minority. 

There were problems relating to the acceptability and reception of public comments. as 

submittors evidence presented in the hearing. Assumptions made by the public that they 

could air their views 'in their own way' within a hearing were found to be incorrect, as 

participants described problems relating to: the ignoring of evidence if it was not 

substantiated by hard fact (data); the 'striking out' of 'inappropriate' evidence; the 

underlining of lay 'opinions' and any 'subjectivity' shown by opponents; down-grading of 

public (lay) opinion and local knowledge, and; frequent interjections and objections by the 

proponents counsel and witnesses. Participants described inferences that as they were 

partisan and made subjective observations that they were also 'emotional', 'irrational' and 

unable to also make objective observations (even when speaking in expert capacities). 

Opponents suggested that while they were partisan, so were Council's witnesses. However 

they believed that their own evidence was assumed biased, on the basis of their being 

partisan and resented inferences that their evidence was not a rational reasoned argument, 

was less factual , or was less credible than that of Council's witnesses. 295 

Participants also came to a belief that only evidence which had been noted in the written 

submission could be presented in a hearing, and that only a highlighting or extrapolation 

on written submissions was allowed to be made. Submittors gathered they were expected 

to have correctly speculated as to what evidence the proponent would present, when 

writing their original submission. Public opponents described these features of the hearing 

as inequitable, as they could not anticipate all the details of the proponents case they could 

wish to comment on, on the basis of information provided at notification. 

Another set of problems related to perceptions on the tone of the hearings and that this 

294 The philosophical and practical reasons for that, along with other characteristics of the RMA were 
outlined in Chapter 2. 

295 Opponents consultants described that they were not partisan and importantly they had not taken umbrage 
that their evidence was not 'preferred'. The Commissioner's determination was accepted as 'par for the 
course'. The inference is that they did not 'care' one way or the other about the result as they were not 
emotiona11y attached to the case. 
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was engendered by counsel for Council, if not 'controlled' by him. While the forum was 

open to all members of the public it became apparent to opponents that it was not open 

to them as individual personalities, (as they were told not to write on the whiteboard while 

trying to explain their views, castigated for using incorrect titles, belittled for being naive to 

the process, interrupted to have it brought to attention when they were expressing an 

opinion). Opponents also described an inference that their interests and values, which they 

hold in high regard (as part of their personal worldviews), were not respected as important 

or worthy by comparison to other interests and values. The tone of the hearing led 

opponents to believe they had to prove their interests and values were worthy of being 

taken account. 296 

Another indicator of a limitation in this forum related to issues of accessibility (and therefore 

also of equity}, apparent when submittors perceived a reference in the Commissioners 

decision to their being expected to attend the entire hearing to show that they were 

'committed' to the case and process, and able to criticise the submissions of others. 297 The 

opponents indicated that very few of them were able to take a week 'off work to attend the 

hearing, and that they were lucky to have a day to present their own evidence. They 

described that those presenting the proponents case were 'at work' and were paid to 

attend. Some participants were outraged by these characteristics and described it as 

grossly unfair that they did not find out about such expectations of them until well after the 

hearing, in the Commissioners decision. 

A number of problems experienced by public participants were underpinned by limited 

resources and an evident disparity of resources between the disputing parties. Public 

participants described limited accessibility to information, experts, and support services as 

296 Some opponents described that a reason it was difficult to 'validate' their concerns, was that some 
of their interests were not easy to quantify as they are (generally described as) esoteric (or 'culturally' 
determined) by nature (e.g. in describing the importance of symbols of 'home', landmarks, identification with 
place, or heritage). However, they also described that some of their interests were practical (e.g. 'safety' 
issues) butthattheirviews on those were rejected along with the esoteric ones, when their entire case was 
rejected . There were also comments that some interests promoted by proponents were also esoteric, (e.g. 
references to 'stress' caused by traffic delay, and philosophies that suggest every individual who wants to, 
ought to be able to drive their car from their home to their workplace, and that a role of Council is to 
ensure they can do that) . 

'29
7 Consideration of the Commissioner's decision, noted the following comment which is probably from were 

this perspective arose "It makes it difficult for a commissioner, or for any hearing body for that matter, 
if parties in their submissions and/or evidence make criticisms of others or expert witnesses who have 
themselves given evidence, without the party actually making the criticism having been present during that 
other party's or expert witnesses' submission or evidence. As a Commissioner, that absence does have a 
bearing on the weightthat I might give to a particular submission ancVorevidence." (Bornholdt, 1996, p90, 
Ml). 
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required to describe and support their perspectives. The need for expert witnesses and 

legal representation in 'fighting' an adversarial contest became apparent to opponents, as 

expert opinion always prevailed over lay opinion, and the expert opinions of Council 

witnesses were preferred over those of the public's expert witnesses. As individuals, public 

participants could not afford the 'calibre' of consultants, that the Council could afford, or to 

undertake the research and analysis they would have liked to support their perspectives. 

Those public participants that joined together as an interest group still had constraints on 

funding an opposing case. Opponents described Council as having unlimited access to the 

public purse of 'their' money, while they had to rely of personal funds. They presented a 

view that they were not simply individuals representing parochial interests, they were also 

representing the/a 'public interest' and believed there ought to have been some funding 

available for them to present their alternative public view, to that supported by Council. 298 

There was also an issue that the supporting public did not have to spend personal money 

in presenting their case, as Council funded their case on their behalf. Opponents found that 

inequitable, as they described Council worked for some in the community, but not for 

others. 299 

This issue is linked to a related problem from the Council's perspective, that the public 

have unrealistic expectations as to how many and how thorough feasibility studies and AEE 

can be on all the alternatives, when designing and selecting a preferred option to address 

a particular problem. Council officers described that cursory expert appraisals are accepted 

practice in their professional disciplines, as they acquire knowledge based on the 

experience of others within their field of expertise, in addressing like problems. 

The approach to evaluating the evidence, within the decision. was also described bv 

opponents as inequitable. Public opponents were not able to see how they had been 

shown to be 'wrong' and the proponents 'right'. References to having 'preferred' one set of 

evidence over another did not explain 'why' it was preferred and opponents did want to 

know on what basis their (and their experts) views had been rejected. Opponents came to 

a view that the credibility of evidence is directly related to the size of the purse that 

298 They suggested that Council ought to fund research into evaluating the merits and evidence in relation 
to alternative views as the rationales remained contentious to opponents, in light of a lack of 'hard' 
evidence and analysis. 

299 If taking an appeal, the 'interest group' would be treated as a group of 'individuals', with each at 
personal risk of being burdened with 'costs'. Some described the possibility of losing their homes if they 
lost an appeal and described this as unjust, as if Council had been in a position to take an appeal, and then 
lost that, the individuals involved would not be personally liable for costs and were not under threat of 
homelessness as a result. While talk of 'losing homes' may appear extreme, it does illustrate the pressures 
that opponents face in contentious planning hearings. 
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commissions it. They also considered the method of balancing pros and cons of the 

project, and weighting interests and values was subjective, as the actual (intellectual) 

analysis was not recorded and thus open to public or peer review. 300 It was evident that part 

of what the Commissioner was asked to do, was to make some value judgements on 

behalf of the community in order to break a deadlock in the dispute context. Even if this 

undertaking was shown to be rational , well considered and guided by principles found in 

legislation and also by guidelines provided by findings of the Environmental Court,301 the 

aggrieved parties felt no less happy about the terms of the resolution or about their abilities 

to influence decision-makers to accommodate (or cater) for their interests and values. 

Perspectives of an inequitable forum and of unjust treatment of submitters and their 

evidence then, were attributed in part to funding problems, in part to the order of 

presentation, in part -to the adversarial conduct and tone of the hearing, and in part to 

issues surrounding the partisan characteristics and thus credibility of the cases. 

13.3 ANALYSIS BETWEEN THE THEORETICAL CHARACTERISTICS OF INFORMAL 

(ADR) PROCESSES AND THE CHARACTERISTICS OBSERVED IN PRACTICE. 

The theoretical strengths of informal EDR processes or the ADR approach identified in the 

literature review were discussed in Chapter 6 (refer to p88-91). A number of criticisms of 

the ADR approach identified in the literature review were also discussed in Chapter 6 (refer 

to p91-95). The strengths of the working party consensual process observed in practice 

were identified in Chapter 11 (refer to Table 14, p258, with additional explanations 

summarised in Table 15, p261). The problems and limitations of informal processes 

observed in practice were identified in Chapter 12 (refer to Table 17, p318, with additional 

explanations summarised in Table 18, p323). 

Participants in legislature reforms encouraged ADR efforts early in the development of 

projects, perhaps in conjunction with or as a result of AEE undertaken to inform the design 

300 That is, the actual considerations and weightings made within the balancing of positive and adverse 
effects of the project was not transparent and thus open to comprehension, critique or peer review by others, 
following the determination of the commissioner. 

301 It was not an intention of this research to attempt to undertake such an analysis and it has been 
observed that any such analysis would be wrought with difficulties, in trying to evaluate the different 
perspectives in an objective all inclusive way. 
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and selection of an appropriate project.302 In this case the CRTWP was not a supplement 

or extension to either a resource consent or appeal process, as it stood alone as an EDR 

effort outside of the formal planning and decision-making, or EDR framework. As it was set 

up as a facilitated/mediated, collaborative, problem-solving forum the characteristics of 

mediation, within a problem-solving process, could be assumed to apply (refer to p88-95). 

This ADR process was to evaluate issues and options and to derive an 'optimal solution'. 

As that was the case it was similar to an AEE exercise used to scope effects and evaluate 

alternatives, and then to design a project. It was noted in theory, that agreements reached 

by these processes tend to be endorsed by the sponsoring organisation, as it is inherent 

to the process that that organisations interests, as well as others consulted, must be met 

to each parties satisfaction for a consensual strategy to be developed. It was thus an 

opportunity to avoid 'unnecessary' litigation, or formal processes as, if all the interested 

parties agreed, the regulatory authority could also endorse the strategy (unless they found 

it wanting in relation to the regulatory framework and sustainable management). 303 

It is important to conceptually differentiate, within this analysis, between the benefits and 

strengths, and problems and limitations of the ADR process itself, and the benefits and 

limitations of the process that became apparent later, due to how its results were linked to 

Council's normal decision making processes, and the organisational response (as both 

sponsor and as regulatory authority) to the consensual strategy. 

13.3.1 Consideration of the assumptions about the strengths of ADR processes. 

The consensual approach exhibited many, but not all, of the characteristics described in 

theory as benefits and strengths of alternative approaches to EDR. There were also 

'exceptions to the rule' with regards some of these strengths (for example, an issue about 

how voluntary the involvement of some individuals was) . While these strengths can be said 

to have occurred in practice there were 'issues' relating to their attainment. Consequently, 

there were different perspectives on the levels or degree to which these strengths could 

be said to have been attained. Most of these issues revolved around perceptions on the 

302 Some councils have extended consultation to the formulation of draft plans, while some projects have 
included major consultation efforts in their design phase (eg, The "Wastewater 2CiX' project undertaken by 
Auckland's territorial authorities). It has been noted in (Chapter 6), that such approaches are becoming more 
common in the current planning climate. 

303 This working party's results did still required the 'seal of approval' or endorsement by the 
organisation (of Counci~. as can be expected when any organisation sponsors such process and forum, but also 
as can be expected of Council as regulatory authority. 
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'legitimacy' of the process, confirming the suggestion, in theory, that the extent to which 

ADR processes offer the benefits suggested is likely to depend on "perceptions of the 

legitimacy and fairness of the process" (Chart, 1988). 

That ADR processes are voluntary and 'discretionary' was a benefit observed in practice, 

as Council chose if and when to sponsor such an approach, and the interested parties 

chose whether to participate or not. Council chose to open a dialogue with the interested 

public, to include them in a new evaluation of the issues and to develop a strategy in 

response to the planning problem. Therefore it was a voluntary consultation effort, 

complimentary to formal consultation required for the PDP.304 The reasons Council chose 

to employ this approach were outlined in Chapter 8, and while different perspectives were 

taken on those reasons (and Council's motives) most participants applauded the initiative, 

believing it was the best approach to seeking to 'resolve' the public dispute. 

ADR processes present an opportunity to resolve disputes at a lower cost. This was difficult 

to assess in practice as costs to Council were complicated by the linkages between 

different processes. 305 The CRTWP strategy made a recommendation which led Council to 

chose to 4 lane part of the Avenue. That decision meant another hearing was still required 

as the TOP did not allow replanting of trees in a new alignment, on that part of the Avenue. 

Therefore, this ADR process did not preclude the use of a formal consultation/EDR 

process. The omission of any policy on the Avenue trees altogether in the PDP, followed 

7 months later by a proposed plan change to remove the policy and rule from the TOP, 

again led to strong public opposition. 306 That such an opposition did arise, together with 

Council's committment to succeed in winning its case, led Council to choose to employ 'the 

best' consultants and legal services. Each of these choices contributed to high costs in 

304 The process in train for the PDP did exert an influence on the timeframe established for the working 
party, as the results of the process were intended to be linked to that process. 

305 In relation to the CRT\NP Council paid for: peer review consultants in addition to those commissioned 
to undertake the initial research; a facilitator; considerable officer commitment in providing support 
services or information to the group; the attendance of officers and Councillors in the group; food and 
beverages for the group. Some of these costs were available in Council records and it appears the process was 
less costly by comparison to those associated with the second hearing. Those costs included: considerable 
officer commitment; consultants prepared the plan change and section 32 report, analysis of submissions, and 
prepared and presented planning evidence; consultants undertook analysis of all the issues, prepared and 
presented evidence to the hearing; legal advice, preparation and representation in the hearing, the 
commissioner. 

306 It is speculative to contemplate what level of opposition would have arisen had the PDP offered some 
protection to trees recommended to be retained by the CRTV\f> and had Council not pursued a plan change, but 
applied to 'fast track' the relevant part of the PDP. It is also speculative to contemplate whether 
participants in the CRT\NP would have endorsed such an approach and offered no opposition to the proposed 
policy framework if it had more closely reflected the CRTWP's recommendations. 

342 



relation to the second hearing. The working party was described however, by all 

participants, as beneficial to that hearing, as it had generated a lot of information which did 

not have to be retrieved during preparation for the second hearing. The CRTWP then, did 

not preclude a second hearing, and did help to reduce some costs associated with it. 

However in the final analysis, the CRTWP contributed to the total cost to Council, as 

Council still had to develop its policy framework, through the formal process. 

This ADR process took a short time to initiate and establish, relative to the time needed for 

a formal process. However the process itself took five months and that was not considered 

long enough by most participants. A reason more time would have been preferred was that 

information needed within the process was not generated before it began, (and some was 

not presented before the CRTWP had to conclude). Much of this information could have 

been predicted to be required and efforts could have been made to gather it, prior to 

initiating the process. However, as participants discussed what was 'relevant' and 

requested information, a committment to further research was inherent to the process. This 

in turn contributed to another benefit, that the information search was more directed at 

addressing the concerns of the parties. 

ADR processes preserve on-going relationships. This was found to be the case in some 

instances (when allegiances were formed between participants), but not others, as some 

participants remained or became adversaries during and following the conclusion of the 

process. Some relationships deteriorated as the parties were personalized to each other, 

while others were enhanced for the same reason. Council did gain both allies and enemies, 

as did Save the Avenue. 

ADR processes involve affected parties more directly and heighten their sense of 

participation. This was found to be the case, as most participants described a greater 

sense of personal influence and empowerment through this process, which was reflected 

in the fact that constituencies also supported the process. However, this benefit was most 

obvious to those directly involved in the process, as some of its features were not extended 

to other interested parties outside of the process. 307 Only a limited number of 

representatives could feasibly be involved directly and some people would have liked better 

access. A better sense of participation was observed in practice, but to varying degrees 

depending on the level of direct input, and informing and canvassing undertaken between 

representatives and their constituencies. 

307 This was attributed in part to constituencies not being 'carried along' with the process. That they 
were not was attributed in part to time constraints, but also to the limitations of a 'small' group process. 
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ADR processes are more appropriate to resolving disputes surrounding questions of social 

equity, philosophical issues. or matters which call for what are essentially value 

judgements. This was a strength of this process, as participants came to understand each 

others philosophical outlook, and were able to isolate matters of fact from matters of 

opinion, and to incorporate both into the problem-solving equation. The CRTWP was able 

to identify the political dimensions of issues and did debate these within the forum. Public 

participants described that the CRTWP strategy was therefore derived from political as well 

as practical (technical, economic and legal) considerations, and thought it an appropriate 

and effective forum for debating equity, philosophical and subjectivity issues (that is, 

political issues). 308 

The flexibility and adaptability of this processes meant it was able to better accommodate 

a range of considerations including: the underlying interests of the parties; unquantifiable 

values; the variety of perspectives on the environment (including cultural and humanist 

qualities such as historic, aesthetics, amenity, emotional, spiritual, accessibility, safety and 

convenience) ; as well as the rational, scientific, technical, legal, and policy framework 

relevant to resolution of the issues. This inclusivity of information provided a comprehensive 

and integrated base from which to inform the issues. This achieved less distortion of 

issues, as issues did not have to be pinned to the established policy framework or legal 

principles. There was also little point in exaggeration or not being honest in describing 

motives, as others picked up on inconsistencies, half truths, or deceit by omission or 

commission. These features were described as having led to a better balance in the 

making of any 'value judgements' during considerations. 

ADR processes generate options for mutual gain, which are fairer or more 'just', and which 

can be owned by the participants rather than imposed upon them. Consideration of the 

CRTWP strategy together with participants views on that strategy suggests this was a 

strength of this process. The most obvious indicator of this characteristic was that all the 

representative 'members' and 'participants' did sign the CRTWP Final Report, thereby 

showing their satisfaction in it, or agreement with it, in endorsing it. That they did so also 

implies approval of the process used to derive it. 

This process then, exhibited many of the benefits and strengths identified in theory. 

308 However, following that process, it became apparent that Councillors and officers did not agree that 
the CRTWP had been the most appropriate forum to consider or to address those issues, (or, perhaps that 
members had not fully comprehended the issues), as the 'Council' re-assumed its political role and determined 
the final form of the strategy implemented during 1997. 
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However, when the subsequent processes are taken into account, many of these benefits 

were found to have been short-lived. That can be attributed to the fact that the results of 

this informal process were non-binding on the participants. The accord developed within 

the process and in the strategy itself, was not carried into later formal processes. It was 

found that subsequent decision-making processes (both within the sponsor organisation 

and in later formal processes) did not necessarily endorse its recommendations. 309 

The theoretical benefits and strengths that were observed in practice, even if they were 

only temporary, are summarised as: the consensual resolution of the dispute (settlement 

of the conflict) ; that power relationships were put aside and power was balanced; power 

sharing in developing a 'satisfactory' agreement (to all interested parties minds); voluntary 

participation; that resolution was not 'black or white' as shades of grey were acceptable (as 

accommodation of others needs and values was a characteristic of negotiations to reach 

consensus and reconciliation); the development of 'all gain' resolutions. Each of these 

characteristics were observed of the process itself and were evident in the consensual 

strategy, but were overturned in later formal processes which resumed the adversarial 

model, where disputing parties returned to their original positions. 310 

13.3.2 Consideration of the assumptions about the /imitations of ADR processes. 

The consensual approach undertaken in this case study exhibited many, but not all, of the 

characteristics described in the literature view as potential problems and limitations of 

alternative approaches to EDR. It was these issues that gave rise to different perspectives 

on the levels of degree to which the strengths of the process could be said to have been 

attained. Most of these issues revolved around perceptions on the 'legitimacy' and 'fairness' 

of the process. In addition this ADR process was found to have exhibited other problems 

and limitations, not noted in the literature review. 

This ADR process was found to have been treated with some scepticism by some groups, 

who were described as uncertain as to whether it could produce a satisfactory outcome, 

or a lasting consensus. Some participants were described as uncommitted (by other 

participants) or as having 'conflicts of interest', 'vested interests', or 'predetermined 

309 That ADR processes are 'adjunct' to formal and/or judicial process was considered essential, as 
access to official and/or judicial determination must still be available. 

310 Explanations for that change in the dispute context were presented in Chapter 8, which described 
Council's decision-making processes in initiating the formal processes and also following the 
determination of the Commissioner of the second hearing. 
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positions' that they were reluctant to deviate from. 

There was an apparent mistrust in the motives of other members of the CRTWP and some 

information providers involved with the group, which undermined the abilities of this ADR 

process to produce a lasting consensus. The credibility of the information presented to the 

group, or by members, in particular, was questioned by other participants. 

Issues of 'trading-off values. as a feature of negotiation being carried into mediation. and 

a potential for 'inappropriate compromises' were not described by participants in this 

facilitated ADR forum as all 'interests' and 'values' were sought to be catered for. 

Participants described how the CRTWP strategy had supported their interests and values 

and they did not feel forced to compromise. However, it was evident that the CRTWP 

strategy, while described as an 'all gain' solution, did contain features of a compromise 

solution .311 Therefore while values were not traded-off, the levels to which they were 

accommodated within the strategy were negotiated. None of the parties got exactly what 

they would have preferred, but instead what they could live with in having to accommodate 

others interests and values as well as their own. 

While all participants indicated that they had not compromised, or made 'inappropriate' 

concessions, and were satisfied with the outcome, some participants having endorsed the 

report and CRTWP strategy did seek to affect further influence on it indicating they may 

have come to believe that they had made inappropriate concessions. 312 Other influential 

people (Councillors, officers and consultants) were allowed opportunity to influence the 

311 For example, the programme in regards the design layout of the Avenue sought to limit road 
widening to one section, the retention of the mature trees to another section, and the final outcome in 
the middle section was negotiable On the medium term) depending on monitoring and the necessity or 
otherwise of road widening in that section. The road would not be widened throughout its length (as 
preferred by those promoting the motoring publics interest), but neither would all the mature trees be 
retained (as preferred by those promoting values associated with those, and secondary interests in 
relation to other functional forms for the city) . 

312 One of those participants described that he attempted to further influence the strategy in reaction 
to the fact that another member of the working party had included 'riders' to his endorsement and 
continued to exert an influence on the strategy from within Council, rather than due to a belief he had 
made inappropriate concessions. He was agreeable to the strategy unless others began to change it, 
then he would also want to make some additional changes. The Councillor who did include a rider was 
an influential participant in Council processes following its conclusion. Comments of that participant, 
described by others, suggest that Councillor may have felt coerced into agreeing to the strategy, 
perhaps due to the weight of numbers that did agree, and in that respect the agreement may not have 
been a 'true consensus'. That Councillor however, when asked directly, stated he had not 'compromised' 
interests or values in regard to the strategy. As that participant was a Councillor, it is likely he also felt 
some compulsion to comply with the wishes of 'the community' represented in the working party, within 
the process), even though, outside of the CRTWP forum, he continued to believe the strategy, 
'inappropriate' by comparison to Council's earlier option. 
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strategy in later Council decision-making forums, as the 'normal' decision-making process 

was re-initiated and the CRTWP strategy was drawn into that process. 313 Following the 

decision of Commissioner Bornholdt, Council demonstrated that it came to believe the 

consensual solution was not the 'best' option, from their perspective, as only parts of the 

CRTWP strategy were implemented. 

The 'whittling' affect of ADR due to its promotion as non-precedent setting in 'unique' and 

independent circumstances. Participants did not suggest a 'whittling affect' of ADR due to 

its promotion as non-precedent setting in unique and independent circumstances. However, 

such an effect was described by participants comments. This was considered a very unique 

and isolated dispute in this community, however it was also described as symptomatic (or 

the tip of the iceberg) of other issues and conflicts. The results of these negotiations did 

have ramifications in relation to other issues. 

It was noted in theory that, while the courts are not the most appropriate forum to conduct 

a debate over 'fundamental issues',314 (as these are political and based on value 

judgements), ADR processes established in relation to a particular dispute may not be 

either, as debate over fundamental values, and the appropriate degrees of expression of 

these may not have concluded. It was suggested that such issues should be addressed 

in open forums, which ADR forums frequently are not, and parties to a conflict do not have 

mandates to decide such matters on behalf of a community. 

In this dispute context the debate over fundamental values, and the appropriate degrees 

of expression of these philosophical and political issues, had not been concluded (for 

example, debate about future characteristics of the city, and, about the 'proper' relationship 

between the interested parties in the community, Councillors and officers in determining the 

public interest). It was observed that debate in the open, public arena was considered 

ineffectual by public participants, who therefore used the working party forum as an 

313 The other participants within the CRTWP did not have further opportunity to influence the strategy 
although they described they would have appreciated time to reflect, consider and to canvass 
constituencies during the final stages of its formulation, and to fine-tune the wording of the report and 
recommendations. A liaison group was to be set up to contribute to issues arising over implementation 
of the strategy. 

314 "Primary issues" according to Sheppard's (1988) classification, or 'constitutional disputes' 
according to Susskind and Weinstien's (1992) classification. 

347 



opportunity to express their views on a number of fundamental issues in the City.315 

However, this process was not an 'open forum' and the interested parties to this conflict did 

not have mandates to decide fundamental issues on behalf of a community. 316 Never-the

less the conceptual widening of the debate within the ADR forum reflects that the whittling 

effect (of focusing on unique and independent circumstances, and losing sight of the 'big 

picture') was a consideration to some participants, and shows that this forum did endeavour 

to address those concerns. The CRTWP forum did extensively debate some of the 

fundamental values. However these issues remained contentious in the later formal 

process, indicating they had not been satisfactorily concluded within the ADR process, 

even though a consensual strategy was developed in relation to the central conflict and 

specific problem. 

Participants also described a whittling effect in relation to negotiating the agreed strategy 

as they were reluctant to adjust the level of their demands for fear that in giving up 

anything they could eventually loose everything. 317 The facilitator observed that participants 

in these processes tend not to agree to anything, until they agree to everything, thereby 

describing fear or uncertainty in stating agreement on individual components, as this may 

reduce grounds for negotiating the entire 'package deal' making up the strategy. 318 

Currently no history or common threads are being formulated for ADR processes, as each 

event is considered unique and distinctive. This concern was validated, in terms of the 

official records kept of such processes. They are not compiled together or cross-referenced 

315 That some participants did introduce such issues was described as efforts to broaden the scope 
of the problem being considered by the CRTWP, and most participants did believe that forum had 
achieved that conceptually, Of not in actually redefining the problem 'definition' as the "Terms of 
Reference" were set). The strategy was described as having reflected that 'reframing' of the problem 
as its recommendations were broad in scope as a result. 

316 This ADR forum was not as open as participants would have liked, primarily due to limitations 
on the number of people who could be involved directly, time constraints, the 'confidentiality agreement' , 
and problems informing and eliciting feedback from the wider community. In addition to those limitations 
in this process, none of the parties in this forum could be described as having a mandate to 'decide' 
the wider philosophical and political matters on behalf of a community. It is likely these characteristics 
were contributing factors in that forums inability to conclude these issues, although it can be said to 
have provided Council with a clearer specification of what the concerns and thoughts of these 
representatives of the community were on some fundamental issues. 

317 This perspective led for example, to tree advocates efforts to save all the trees not just some of 
them. Cyclists wanted separate cycle lanes throughout the Avenue and bridge, not just along parts of 
it. Drivers wanted no delays, not half the delay and they wanted this now, not in seven years time. 

318 That was not totally avoided as some participants described an assumption they had agreed to 
3 laning, having offered it as a compromise solution between 2 and 4 laning. Once the compromise was 
on the table, those preferring 2 laning could not go back to that position as they had indicated they 
could live with 3 laning. The debate then became 3 versus 4 laning. 
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to like cases or processes in a national register or within the local records office. However, 

a contrasting observation is made, that, as all the participants and many of their 

constituents developed a knowledge of the process and how disputes can be resolved 

through ADR processes, they each have gained considerable experience from this process. 

Most believed they would achieve a better process and result if they were to be involved 

again. This is an important outcome of this process, as it is suggestive that the community 

and Council are better prepared for the inevitable next conflict and most participants 

indicated a willingness to pursue ADR approaches in the future. 

ADR may disempower interest groups, by channelling them away from precedent setting 

litigation . This was observed in practice but not in the sense that channelling them away 

from 'precedent setting litigation' was bad thing. In this case, the ADR approach intended 

to channel all interest groups (including Council) from the necessity of a formal process that 

had the potential to set a standard, as both sides had uncertainty as to exactly which view 

any arbitrator would support, and neither side (at that stage of the conflict) demonstrated 

they believed such a determination was a necessity in resolving the conflict. The ADR 

process, in fact, empowered all interest groups precisely because it was not 'precedent' 

setting, and also as participants retained the ability to determine outcomes of the process. 

These characteristics were described as having reduced participant groups fear and 

uncertainty over the outcome, as they also knew they had recourse to formal processes 

if 'necessary' following the process. 

Having made that observation however, this ADR process did diminish the power of the 

public interest group, as it did channel it away from the open debate in the public arena, 

which was how it had acquired its popular support base. 319 As the interested parties 

collaborated in the problem-solving endeavour, the key public pressure group lost its high 

media profile. Following the conclusion of that process it was more difficult for that group 

to re-establish its profile and to reassert its (political) influence.320 The inference was that 

the ADR process had complicated the issue and the opponents ability to explain why, as 

explaining its views on the issues was made more difficult by that complexity . 

319 It has been noted that this group's 'power' was derived from a 'groundswell' of public support as 
it was an ad hoc 'pressure group' that formed in response to the conflict. 

320 The 'public pressure group' found itself having to inform the general public about the nature of 
their concerns, which had become more complicated as a result of the complexity of the CRTWP 
process and its resultant strategy. The dispute context prior to the ADR process, was clearly a conflict 
over opposing positions, following the ADR process the dispute was less clear as the key protagonists 
made contradictory statements (for example about what Council intended to achieve as a result of the 
hearing, and in providing information to the public). 
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Agreements are considered not to be precedent setting. and so tend to be non-binding. 

This occurred in practice. The agreement reached within the CRTWP was not considered 

to be precedent setting, and was non-binding. Following the ADR process, Council pursued 

a formal approach to EDR, and the Commissioner then found in Council's favour. 

An inability to predict and compare the costs and time expended to resolve issues in the 

different forums. along with the fact that a failed ADR effort will require additional formal 

processes. This was found to have been a concern in practice. Council did have to fund 

two processes, rather than just the PDP process which was a necessity regardless of the 

outcomes of the CRTWP. However, it is speculative to consider what level of public 

opposition would have arisen to the PDP, had there been no CRTWP, or if the PDP was 

to have promoted a policy to retain some or all of the mature trees. It has been noted that 

the ADR process was successful when evaluated in isolation, but was found not to have 

been so in the longer term. 

A similar observation was made in relation to the limitation identified in theory, that realising 

a power-balance may be difficult in practice. A balance of power was realised internally in 

the CRTWP process, which was attributed to the integrity and professionalism of the 

facilitator. However, this balance was not long lasting following the conclusion of the 

process, as influential Councillors and officers re-assumed their roles. The CRTWP strategy 

came to be seen as only one stream of information within the normal decision-making 

processes of Council in carrying out its duties and responsibilities as local government. 

It has been noted that the level of commitment of a sponsor can not be assumed at the 

outset, as the organisation must be allowed to evaluate the full implications, and pros and 

cons of any consensually strategy in relation to other organisational goals. To further 

complicate the matter of commitment, in this instance, Council has civic responsibilities 

prescribed in statute. Councillors were keenly aware of those and also of their personal 

responsibilities, and of the 'authority' that goes with those responsibilities. In addition, as 

regulatory authority Council had to take into account the wider statutory framework, prior 

to making any commitments to the CRTWP strategy. Therefore, as sponsor, Council did 

have concerns (based on past experience, professional expertise and organisational 

priorities) that were not thought to have been well considered within working party.321 

321 The need for further 'organisational' endorsement of the consensual strategy was complicated 
by the fact that the sponsor organisation was a council, as participants described issues of civic 
responsibilities, accountability relationships, the 'proper' functioning of democratic influence in 
representative government, and professional expertise, contestability and 'autonomy' in the 'civil service'. 
That is participants described concerns about the function of government and democratic processes, 
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13.4 RESEARCH PARTICIPANTS' SUGGESTIONS FOR IMPROVING CONSULTATION 

I PUBLIC PARTICIPATION and EDR PROCESSES 

The suggestions research participants provided for improving EDR ranged from general 

observations on how Council could reduce the level of conflict arising in the first instance, 

to specific suggestions for improving particular processes. As these suggestions are those 

of the research participants, this is not an exhaustive list of possible approaches to improve 

EDR in the future. Other suggestions could be elicited from the findings of this research, 

but it is considered beyond the scope of this research to fully develop these ideas. 

Furthermore, most of these suggestions offer substantial difficulties, in considering how one 

might attempt to go about achieving them.322 The issues surrounding these ideas, are 

discussed further in the conclusions, Chapter 14. The selection of suggestions presented 

in Table 19, then, provide scope for further research, to fully develop the ideas described. 

TABLE 19 RESEARCH PARTICIPANTS' SUGGESTIONS FOR IMPROVING EDR AND 
CONSULTATION PROCESSES in .the future. 

A 

* 

* 

* 

General suggestions for EDR 

Keep strategic planning issues 'live'. Issues which have proven difficult to resolve or 
to find solutions to should not be allowed to fade from public view, as the community 
needs to be well informed about issues that will need to be resolved. 

The public need to monitor Council plans and projects, as it is important for the public 
to make views, interests, values, and the strength of their feelings known to Council 
early (rather than later when a project is about to be implemented). As Council needs 
early warning signals of impending dispute, interested citizens need to be more pro
active in communicating their interests, ambitions and views to Council, so that they 
can be less reactive to specific projects. 

There is a need to anticipate the potential for conflict in setting planning objectives 
and priorities and over specific projects. When conflict is anticipated, planning a 
public education and informing process ought to precede any efforts to implement 
controversial projects (if they are certainly intended to be implemented). 

Table 19 continues ... 

322 For example, there was an evident frustration at an inability to determine exactly what was meant 
by some concepts as applied in practice (for example the concepts of 'appropriate', 'comprehensive' and 
'integrated' planning were referred to frequently) . There was also disagreement about how to measure 
whether the intentions of the Act are being met in practice. Participants variably interpreted whether 
specific principles and objectives could be described as being achieved (or given effect) in practice and 
no effective, objective means to determine which views were most accurate. 
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Table 19 continued ... 

* 

* 

* 

* 

There is a need for Councillors and officers to be in touch (effectively 
communicating) with their community. Develop networks and forums for discussing 
and debating (fundamental) issues outside of the official Council forums, so the 
community is better able to provide directions for their Councillors and Council. 
The community needs to organise its own networks and means of bringing issues 
to Councils and the publics attention and also establish additional forums for 
discussing issues with both Councillors and officers. Such forums would provide 
additional means by which members of the community could debate 'on going', 
dynamic, 'fundamental issues' with Council. 

Maintain an open dialogue on issues, as the public needs to be aware of what 
steps Council is taking in its problem-solving endeavours. The exploration of 
potential strategies/solutions should be revealed to the public as they are 
undertaken a~ the public needed to be as informed about why alternative options 
were rejected, just as they needed to be informed about the details of a particular 
option which was preferred. Make a thorough record of any analysis undertaken 
and the rationale for rejecting suggested alternative options and do not allow these 
analyses and rationales to fade from memory. Analysis of options must be 
demonstrable to the public and rationales transparenl These should not be 
concealed from public view. 

Better communication strategies are needed to both inform the public and to 
canvass public views. More effective means for informing the public and Council 
are needed, particularly in the early stages of planning processes. 

Some processes encouraged the public to believe they could have a greater 
influence than they could have, when Council was committed to a particular 
strategy. As some 'consultation' processes are mainly informing processes, (when 
Council has made a decision or determined a particular view, and is firmly set on 
achieving certain outcomes) participants suggested this ought to be made clear 
to the public, and Council ought to have gone straight into the process which most 
clearly demonstrated its commitment to the project (in this case the plan change 
to the TOP). 

When a public dispute emerges involving Council and the . community consider 
. whether it would be beneficial to go back to the beginning of the planning process . 
and begin from scratch to resolve issues and design an appropriate strategy for 
solving the planning problem. 

Include tt:iepublicearly, to identify interests, values, views and concerns, so that 
these can be taken into account (or accommodated), in the design of responses 

. toplannirlg problerr'ls (or of civic projects); Transparency helps reduce and resolve 
. conflict. [)c)n't ~aJ(until a preferred solutionJ() problems is ctiosen or projects af"e > 

:.. ··.:: hear CO.mpletfon irltheir design to consult tt}e pubiic.> . . ... ·. . .·. . . . .·· .. .. 

';,ii\'. : ::;,~~-j~~JR~~~~~:~~r:~?t:~~~~~l~~~]~~~~~f \~·ct~lh~li 
···························•:••!'.••••••••••• ·the/their·••envjronment; · .......•. ·. ···•.••·.··.·:···· .·.· ·····:···•:•••·•:........... • ............ }/}}/? ................. \ .................... :......................... · •·•••·•••••••••••••••·· ·.. · · .......... . ·.·.·.·.·.·.·.·.·.·.·. . .·.· .. .. . ............. ·····.·· ............ ·. · ) {. · > · · ·i t~ble 19 ~ntinues .. :.< 
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Table 19 continued ... 

* 

• 

* 

* 

* 

* .·: 

Councillors described a need for a change in Council's approach to consultation, 
they would prefer that when there is a planning problem, that it be presented to 
the public and the question asked 'how do you propose we deal with this and what 
do we need to . consider in solving it?'' and that issues . need to be appraised . 
openly in public view and with the interested public involved early in discussions. 
There is a need for a more facilitatory planning approach. There were references 
to Council struggling to cope with the demands of public consultation and conflict 
with the community, and of a need to develop strategies to better define and 
manage the relationship between Council and its community. 

' : 

There is a need to educate participants in 'consultation processes~ about the 
principles, objectives, intentions of participatory and EDR processes, While those 
responsible for undertaking consultation need to better skilled in how to conduct 
effective processes, the public also needs to be better educated, so that they have 
realistic expectations. 

Reference to the principles and objectives of consultation ought to precede the 
selection and design of public participatory and EDR processes, for particular 
situations. Concentrate less on procedural correctness and more on the intentions 
of the RMA, and on the constructs informing the purposes of public participation 
in planning. 

Public participants described a sense of frustration, over an impression of Council 
'going through the motions', and that consultative processes allowed the public 
little effective influence on the business of Council, in providing for the needs and 
aspirations of the community. The role of local government and its relationship 
with its community needs to be more clearly defined. Clarify the role of Councillors 
and provide means for them to keep in touch with constituents so that constituents 
are better informed and so that Councillors are able to canvass community 
concerns and needs. 

Efforts should be made to resolve issues and disputes outside of the formal 
processes, in part because of the general formality of required processes. 
Participants would prefer less formality and more 'user friendly' forums and 
processes. Provide opportunities for open discussion between in~~sted parties 
prior to · formal processes: Prior to formal hearings/ opportunities for ADR ought 
to be provided. Establish forums and processes which call seek to accommodate 
diverse interests and views and which allow the disputing parties oppq.rtunities to 
settle their differences. •· 

. . 
.·. . . . . .. ~ . · . 

Refer t-0 all reievant plans and the policy framew~rk early in the development of 
ideasin scoping . for potential issues and environrrientaLeoncems that could be 
relevahffo the design. or responses toplahnin~f problems and needs? .. 

· · ·.· · • ··•···. · ·•·.·.· .. · ···••••··~~h~~····~~~·rcjinatio~·····b~tW~~~····th~··••aivisibhs··•·of ···§auR~1···w6~1~•·•••reduce ··the ·· Jikelihbod·.·••······· 
· ·. \ < .... ofcoofii2tWithin couhcil ~Hd witftffie community'. c6unci1·~ policies ·and diredions ·•· .> 

. ·y < n~ecftO t>e Clearly . clescrjb~cJ fortf1e cornmunitY} /<···· .· ..... · ... · .. 
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Table 19 continued ... 

* 

* 

* 

* 

* 

B 

* 

* 

* 

* 

Encourage a high level of 'contestability' within Council to encourage the 
identification of issues, and an open and frank dialogue between officers. 

Appoint a community officer to act as liaison between Council and the community. 
who would have a role in monitoring the upcoming needs of Council, as indicated 
from both within Council and by members of the community. and who would 
organise forums and means by which to canvass community views and concerns 
and in which the community could debate 'fundamental issues'. 

The public need help in preparing submissions, and in presenting submissions. 
Some mechanism for advising and supporting public submitters ought to be 
available, particularly when the public participants are not representing private 
interests but alternative public interests. 

Try to reduce the importance of a disparity in resources between the disputing 
parties. The amount that can be spent in a hearing should be capped so that one 
side can not exploit its superior financial position to full advantage. 

Amend the RMA, or provide some other means to clarify what certain concepts 
mean, and also to prescribe certain characteristics (or standards) for consultation 
and EDR processes more explicitly. 

Specirte suggestions for ADR processes 

Ensure that the terms of reference, problem definition, and other characteristics 
which describe the particular ADR endeavour to be undertaken, are clearly 
described, understood, and accepted by all the participants in the process. 

Ensure participation is voluntary and that participants understand the concepts 
underpinning the ADR approach and that they are prepared to work with that 
approach. Seek some agreement that the sponsor is committed to the process 
and is open to a consensual strategy. 

More effort and time taken to establish the process, with the interested community, 
Council and the facilitator all involved, could have reduced some of the problems 
experienced within the process. 

Ensure that information providers do understand the process, and their role within 
it, as it is the participants and not the •traditional' a9visors and consultants . who 
have to resolve issues and the interested parties wh()musfputthe conflict to rest. 

····· Expert · ;informers• who have traditionally peen ~Ctviso~> must be, not only 
< cooperative with the ADR prcfoess and conducive tdthe use of i1:,but commftted . 
. tO it if the process is b~ as effective and suc6essf1J(as it c0uld t?e> ·. . . 

< . .< facilitators . and mediators o(envkbnmental dispUtes, sO tha(a 2ore of skilled aids ······. 

••••·•·•••··•••<••••<•<••··tc).f\pR, and· also io form~1 •·•pf§6esses. •• ar~ •·. av~i1~61~Wflel"f.sucli·•• proc;esses ·•.·ma.y } < ?reduc~ the level ofconflicfin a dispute] <) .. ·.·.· .. ·.·.· ... ·.· .............. · .··.. · ...... ·. . .. · 
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* 
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* 
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Specific sugge~ons for;o~al or required EDk Jic~:~ rf.ea~ngs) 
. - :. :: :: : :_ ·:-: ... ·: -::, :··· 

Public "I think the RMA should be changed sc>t~at hearings go t9 a~ independent 
body, and the government should provide a group of go\/ernment}urided mediators, 
or even, all of local government could fund it if necessary, so mecjiators 
[commissioners] can be appointed, rather than selected. <The commissioner of this 
agency would appoint someone to hear a particular dispute." 

The Commissioner for the Environment or .the Ministryfor the Environment could . 
appoint hearing commissioners, particularly when the dispute.is between Council and . 
members of the community. 

Public "Council chooses whoever they want. I think an independent agency should 
appoint people [as commissioners/mediators] well qualified in the issue, and also in 
the legal issues to help work it out." 

Establish a pool of fulltime commissioners and mediators attached to either central 
government agency. 

Provide funding to public interest groups trying to present an alternative view to a 
hearing in opposition to a comparatively wealthy opponent.There ought to be some 
funding agency to which interest groups can apply for assistance in taking a case to 
a hearing and to an appeal. 

The PCE's Office should take a greater monitoring or overseeing role of EDR 
processes and be more active in establishing appropriate processes/forums. 

Maintain a local and/or national register of all ADR and EDR processes and of their 
outcomes, so they are able to accessed for reference in later processes. 

There is a need for peer review, or an overseeing role for some agency in monitoring 
that the EDR processes are being conducted as intended by the legislation, and that 
the outcomes of those processes are appropriate. Reports to hearings should be 
professionally and independently evaluated, not just within the course of the hearing 
by an individual who is e~ert in law but not necessarily in the substantive issues 
under consideration in the wider dispute conte>Ct. 
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CHAPTER 14 CONCLUSIONS 

"People need to go back and look at the RMA and say, 'how is this actually working 
in practice and are we achieving this?', because I don't think we are meeting that 
balance at the moment and people clearly feel that the process failed because people 
didn't feel satisfied with the result. Not just whether they had won or lost, they were 
not happy with the process. They didn't feel the matter had been laid to rest. It wasn't 
resolved, and I would say a lot of it was because of the way they chose to run it" 
(Public participant) . 

14.1 THE RESEARCH PROBLEM AND AIM. 

Deficiencies in past resource and environmental management together with changed 

political and environmental philosophies led to new ideas being given expression in the 

RMA. In Section II of this thesis, the consultation objectives and principles intended to be 

realized through statutory based EDR processes were examined. This thesis focused on 

consultation which endeavoured to 'resolve' a dispute to achieve 'sustainable' management 

and a more sustainable society, through a greater expression of democratic principles and 

diverse interests and values. 

Monitoring whether the principles and objectives of consultation are given effect in practice 

was suggested as requiring reference to participants' perspectives on, and experiences in, 

consultation processes. This research therefore sought to ascertain when, why and how 

EDR processes are applied in practice and the perspectives of participants in these 

process. It identified the timing, motivating factors, purposes and design of consultation 

processes and forums that were utilized during 'resolution' activity in the case study (in 

Chapter 8). The sources and causes of conflict, as these evolved throughout the period of 

EDR activity were examined and provided a rationale for why the dispute continued despite 

a number of formal and informal 'resolutions' of it. This research also identified the benefits 

and strengths, and problems and limitations associated with formal or required consultation 

processes which employed the judicial approach, and those associated with a voluntary, 

ADR process which employed a consensual approach to EDR (in Chapters 9 to 12). 

The observations and experiences of participants in consultation processes also provided 

a means to monitor how the 'new era' of public participatory planning under the RMA is 

being implemented in practice. 
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14.2 COMMON THEMES IDENTIFIED DURING THE REFORM PROCESS. 

Problems and shortcomings of the system prior to reform included: 

* 

* 

* 

* 

* 

* 

* 

A lack of clear conservation and development objectives. 

A lack of balance. 

A failure to incorporate externalities in decision-making 

A climate of uncertainty, within a fragmented, time-consuming and costly process ... 

which was neither comprehensive nor integrated in its approach. 

A tendency to foster adversarial relationships. 

An inability to monitor and consequently influence future performance. 

Observations which aided in defining environmental management concepts included: 

* 

* 

* 

* 

* 

* 

* 

An anticipatory approach is required, which involves integrated planning. 

Environmental thinking or management that views the 'environment' concept as all 

encompassing and dynamic. An holistic approach is needed. 

The notion of 'sustainability' incorporates: inclusivity (e.g. of local and indigenous 

knowledge, intrinsic values, and externalities), 'wise' use, diversity and balance. 

Consider the solution in terms of 'planning mechanisms' as well as 'environmental 

management. 

Planning and decision-making should take place at the community or local level. 

The 'public' must be included early and effectively in planning processes. 

The 'user pays principle' and public access to information and government are at 

odds, therefore careful consideration of responsibility for cost burdens is needed. 

Environmental management should aim to achieve the following objectives and ideals: 

* 

* 

* 

* 

* 

* 

* 

Meet the ends of economic development, social equity and balanced and 

sustainable resource use; to reflect social, cultural and spiritual values, preserve the 

qualities of the landscape, and provide for the needs of future generations. 

Consider all the impacts (or effects) of proposals on the environment. 

Achieve balance by taking full account of all environmental values. 

Promote consensus-building through early public participatory planning. 

Give greater effect to democratic principles. 

Advance effectiveness and efficiency by introducing integrated and explicit 

objectives and procedures. 

Avoid complications and difficulties by introducing simplified and streamlined 

resource allocation procedures and processes. 
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14.3 MONITORING AND ASSESSMENT: WERE THE PRINCIPLES AND OBJECTIVES 

OF CONSULTATION REALISED IN PRACTICE? 

Many of the points noted in 14.2 were included in the purpose and objectives of the RMA, 

both in terms of sustainability concerns and consultation provisions. In undertaking 

consultation or EDR processes, planners, managers and decision makers need to reflect 

on the intent of the RMA and how citizen input into planning and decision making 

processes can be enhanced, as effective participation is more than adherence to 

prescribed procedures. 

No comprehensive, objective criteria by which to monitor and assess the level of attainment 

of each of the principles or objectives of consultation was available to determine absolutely 

the efficacy of consuitation processes in realising their goals. Participants' descriptions of 

benefits/strengths and problems/limitations of EDR processes provide contrasting, and at 

times contradictory, indicators of whether the principles and objectives of consultation 

processes were given effect in practice. 

The importance and relevance of perspective in interpreting and resolving environmental 

disputes was noted within Section Ill of this thesis . While diverse perspectives were 

presented in that section, in addressing the question, 'were the principles and objectives 

of consultation given effect in practice?' , the perspective to take depends on 'for whom the 

goal is intended to apply' , (i.e. the consulter or the consulted). The public participants, as 

the objects of consultation processes, are key to determining if the goals of public 

participation have been met. 323 While the public described a right to be consulted (and also 

rights within consultation processes) , the proponent of change or applicant described either 

an obligation, a duty, or a responsibility to consult. 

To address the question, 'how well were the principles and objectives of consultation given 

effect in practice?' , conclusions are drawn from consideration of the characteristics of each 

of the consultation processes observed in practice (as employed in this case study and 

derived from participants experiences and observations), and contrasted with the principles 

and objectives of consultation. 

Conclusions as to the efficacy of the formal or required processes (which used the judicial 

323 This approach is taken as most of the principles and objectives of consultation (summarised in 
Appendix II) describe features which can be considered either public rights, consulter obligations or 
duties, or, general features for a good process that benefit all the parties to consultation processes. 
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approach), in realising the principles and objectives of consultation, are presented in Table 

20 (p360). These conclusions address the question, 'in what ways did the formal I required 

consultation processes give effect to the principles and objectives of consultation?' 

Conclusions as to the efficacy of the informal or ADR process (which used the consensual 

approach), in realising the principles and objectives of consultation are presented in Table 

21. These conclusions address the question, 'in what ways did the informal I ADR 

consultation process give effect to the principles and objectives of consultation?' The format 

within these tables, for presenting conclusions, is to classify each of the principles and 

objectives intended to be realised through consultation processes (refer to Appendix II), into 

one of five categories as follows: 

A The principle/objective was thought not to apply in this dispute context. 

B The principle/objective was given only some expression in practice. 

C The principle/objective was given effect in practice. 

D It was difficult to assess if the principle/objective was given effect in practice, due 

to contrasting indicators provided by 'perspectives' of the process. 

E The principle/objective was not given effect in practice. 

A note of caution is necessary in presenting these findings, as a need for brevity does not 

allow a full explanation for why each principle or objective has been placed within a certain 

category. It is assumed that a reading of the last three sections of this thesis will provide 

the necessary explanation to validate the conclusions. 

14.4 IN WHAT WAYS DID THE FORMAL CONSULTATION PROCESSES, (WHICH 

APPLIED A JUDICIAL APPROACH TO EDR) GIVE EFFECT TO THE PRINCIPLES 

AND OBJECTIVES OF CONSULTATION? 

The benefits and strengths of the formal or required consultation processes were described 

in Chapter 9. The problems and limitations of the formal EDR processes were described 

in Chapter 10. Comparison between the expected characteristics of formal processes, 

using the 'judicial approach', as described in the literature review (in Chapter 6) and those 

observed in practice was provided in Chapter 13. This comparative analysis identified that 

many of the assumptions about the judicial approach were upheld by observation of 

practice. However, a number of assumptions were not supported by observation of practice. 

Participants also identified additional benefits/strengths and problems/limitations, in relation 

to participating in required consultation processes, to those described in the literature review. 
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A 

* 

* 

* 

B 

* 

* 

* 

* 

* 

* 

* 

The principles ·and objectives thought~~ to ~ave a~pl~~ in this . dis~ute .context .or 
withinthe. fonnal process: · · · ·· ·· · ··· ··· · ··· · · · · · ·· · 

. . . - : - . . - - - - . . - - - . - - . 

That consultation is an essential component in giving effect to the principles of the 
Treaty of Waitangi was not thoughtrelevant in this dispute con.text. · · ·· 

. . .. ·- - . . . - . . -·. 

The precautionary principle was stated to be irrelevant in the second hearing. 

The 'polluter pays principle' was not applied in this dispute context. 

The following principles and objectives were given only some effect within fonnal 
processes: 

Public participation was promoted, inthat the opportunity to comment was provided. 

Consultation requires sufficient informationto be provided to the consulted party so 
that intelligent and informed decisions can be made. 

For public participation to be most effective, interested parties need access to key 
documents and data in enough time to prepare submissions. 

Introducing simplified and streamlined resource allocation procedures and processes 
to avoid complications and difficulties was achieved to some extent, but there were 
difficulties in the consent hearing for those promoting interests and values other than 
amenity values associated with the trees (e.g. integrated transport management and 
alternative city 'visions'). · 

Advancing effectivenf3ss and <efficiency . by· ··introducing explicit •••objectives ( and 
procedures was achie\ledtothe extent that the purpose of the hearings was very 
focused. However, explicit objectives and procedures constrained considerations in 
the hearings, so that in eaCh case the losing side .did not think the process had been 
able to take an 'integr~t~d approach' to resolving the issues. 

The intended outcome . of the hearing process was clearly stated. However, that did 
not mean all people had realisUc and. unambiguous expectations about what could 
be achieved within the formal hearing pro~ess. > · 

Consultation involves a statementof a proposal not yet finally decided upon, listening 
to what others have to say, considering their responses and then deciding what will 
be done was given some ~ffect as Commissioners decisions were made after 
listening to all the interested parties. However, the losing side in each of the required 
processes described that theJormal consultation process was not able to 'decide' 
what was best or ought to be done as the forum and process did not formulate . a 
proposal to address the problem or issues. 

Table 20 continues .. 
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f~bl~ ~6 ~~hti8J~d... y······· .. 

* 

* 

* 

* 

* 

environment. Not all the interests and valueswere able to be considered 'relevant' 
given the scope of hearings, the policy framewbrk, and the \Neighting of interests that 

... took place within the two hearings. The public described.that .qualitative values were 
less well considered and. pr9vided for, and that the problem definition, framing and 
potential solutions were constrained 'Within the formal process. The promoted view 
of an holistic environment and of decision making that seeks to cater for a diversity 
of peoples values and interests was, . therefore, given effect only in part. That 
sustainable management applies ideals for the cultural environment as well as for the 
ecological of natural environment was also given effect only in part. 

Similarly, that 'sustainable management' incorporates: inclusivity (e.g. of local and 
indigenous knowledge, intrinsic values, and externalities), diversity and balance was 
given only some effect in formal processes, as, while all the issues were introduced 
within the process, and a range of perspectives on these issues were presented, the 
decision making process was limited in its ability to incorporate the range of 
information, . all the exterrialities, or the strategic implications and so can not be 
considered inclusive. 

That the process was transparent and decision makers provided a clear decision 
rationale and thus also promoted greater accountability was only given some effect 
as, while the consultation process was transparent, aspects of the decision making 
process and of the decision 'rationale' were not transparent. The public did not always 
know why their evidence and views were not preferred over the proponents evidence 
and views. However, the public certainly knew who was 'responsible' for the 
management response and environmental outcomes. 

Costs as well as benefits were considered. All the environmental effects of the 
proposal were introduced within the formal process. However, not all the costs and 
benefits were able to be taken into account as the explicit purposes of the hearings 
constrained the problem definition, framing and potential scope of 'resolutions', so that 
wider and strategic issues were not able to be addressed within the process. 

Undertaking an independent, objective, and thorough review of issues appeared to 
have been a feature of these processes. However, participants challenged the 
adequacy and neutrality orobjectivity of these reviews. Reviews undertaken by the 
consultants were not preceded by any public scoping exercise, to ascertain the 
relevant significant issues. The hearing forum itself could be considered a public 
scoping exercise to test the proposals acceptability. The considerations of the 
Commissioners also acted as a review, as the consultants reviews of issues were 
included in the decision-making process. 

Table 20 continues ... 
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c 

* 

* 

* 

* 

* 

* 

* 

* 

* 

.. ·.-· .-::: . . . . /.):::::::.:.:::;::>.-:: ·:: ,'::::->>- ._:>>:.· ·.-:. :·:: --·. 
.. . .......... . . ····· · .. ,. 

Interests and values in the communitywereidentified, and hence also al/the ·· effects 
of activities and outcomes of these . were ( also identified. Consultation . was a 
barometer for identifying the communityvalues and issues.} / 

The 'place' of planning and decision-making was at th~ community or local level, 
although the proponents professional consultants and the · appointed Commissioners 
resided outside .the region. 

Public participation did enhance accountability by reminding decision-makers orthe 
potential impacts of decisions, and by testing decision processes and the .outcomes 
for appropriateness. The public was able to monitor the process and its outcomes. 

Decision-making did involve resources held in common and concerned many parties. 
That democratic societies have mechanisms for allowing citizens' opinions to be 
heard prior to some decisions being made, was realised. The process and forum 
gave .greater effect to democratic principles as i.t was open to any interested person 
who had asked to be heard within their written submission. 

Formal (independent) review or assessment was prepared and was publicly available 
to help understand the issue , although the public did notbelieve they had sufficient 
time to prepare their responses to that information. The procedures did enable these 
reports to be included in the decision"'.making process. However, there ··· were 
contentious issues raised about the accuracy and thoroughness of some reports 
which drew into question the objectivity of 'independent' reviews _undertaken by 
consultants on behalf of Council. While Commissioners also undertook an 
independent review of all reports, they were specialists in law and were not therefore 
peer reviewers of the assessments submitted by officers and consultants. 

Decision-makers made their reasoning clear and public, including the reasons why 
they rejected the views of any interested party. The · reasons given for decisions were 
stated, however that reasoning was contentious in both Commissioners' decisions, 
and the underlying rationale was not always transparent. 

Consultation undertaken during the policy formulation stage of planning was an effort 
to avoid policy issues being debated when a resource consent is applied for. 
However, the deletion of all policy on the Avenue trees became a contentious issue 
beca·use it meant that future activities in the Avenue would not be open to further 
public input (except for funding through the annual plan process, which incidently was 
by-passed by rapid implementation and diversion of funds). 

That consultation can be a means of promoting understanding of what the agency 
is trying to achieve i.e. winning acceptance, was achieved as the public had access 
to more information, and both support for, and opposition to the proposal grew. 

As a decision was 'required' by the statutory authority the option of appeal to the 
courts was retained for aggrieved parties. 

Table 20 continues ... 
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* 

* 

* 

* 

* 

It was dnficult to assess wh~ther th~ fol~~~g pri~ci~~s and obje~tives W:~ ~Wen 
effect in the fonnal process, due to contraclictory indicatOrs: 

Promote a greater . expression of democr:cy. T~e ~u~lic . did have opportunity to 
describe interests, values and views andto influence the deeision maker. However, 
the judicial approach was unable to 'formulate' a response which could 'tolerate' 
minority views, wants or needs. (Democracy is defined in "The Oxford Dictiona.ry bf 
Current English" (1987) as "government by all the people, direct or representative; 
State having this; form of society ignoring hereditary class distinctions and tolerating 
minority views.") Also, in the analysis leading to a decision on the resource consent, 
only those views which could be pinned to established policy were relevant, and other 
interests, values and concerns struggled to . have any status among the 
considerations. In the proposed plan and plan change hearing the legal testS were 
less clear, and an influence on the decision maker was the ability to purchase 
information and professional, expert support (as a means of establishing credibility) 
in order to present a strong argument. Establishing 'credibility' was important to how 
evidence and perspectives were received. 

Identifying the public interest was a contentious issue, as to which of the different 
interests and values truly reflected 'the public interest'. A number of public interests 
and not a singular over-arching public 'interest' were identified as 'relevant' to this 
dispute The Commissioner in the second . hearing stated that there was a 'transport 
imperative', and thus determined the public interest in the matter. This affirmed 
Council's view, and led the Commissioner to support Council's specific project 
proposal , which was shown to be also underpinned by another interest, that of 
minimising financial costs to ratepayers. Other interests (e.g . amenity and heritage 
values) were given less weight in the Commissioner's decision. 

Intra and intergenerational equity was difficult to assess. It does seem that some 
interests and values in the context of the Avenue were subjugated or over-ridden, so 
other interests and values could be better catered for. 

An anticipatory approach is required, which involves integrated planning. The 
Council's response time-frame focused on 'immediacy', there was no time in hand. 
The parties were not able to expand the problem definition and scope to include other 
wider and strategic implications they connected to the central issue. The range of 
interests and values was limited to those related directly to the Avenue. 

It was difficult to assess whether the community was supportive of the decisfon and 
project, as a result of 'involvement' in a formal consultation process. Partidpation 
within a hearing can not be described as helping to 'develop' either the/policy ) 
framework or the project. Public input tested the consequences of a proposal, helped 
to assess its appropriateness and thus helped to finalise decisions about whether a 
proposal would proceed. However, public opponents felt the project was imposed 
upon them, even if their concerns were 'considered', as they did not see the forum 
had 'developed' mechanisms to cater for their interests and values. 

Table 20 continues ... 
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Inclusive nJSthods .. are preferred to addre~s ~ond~rn~ in . th; des;gn ~f ~e~ilt~d~ ~rld 

·. ·fo ·precll.lde .. ·the need ·. for/ appeals. ViJhil~ t9raja1 proC.~~~~~ WW~ pp~fi .. m5.) ~hY · 
interested person, it was not regarded as iQdusive. Rather; t)eaiir19~. W.~t¢. q~§¢.iip~<;I/ 

·.· as; aggressive, intimidafory and ·. alienating Jo the inexp~ri~flced /' t.JD~~!ll~a ~h~ : 
···•·· .. underfunded public participants. · · · · • :>? 
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* 

* 

* 

* 

* 

* 

described as . being like a criminal court. Al~(). opponents Use<:) th~ !'leafing forurn as 
their venue for 'appeal', (none of the publiC: participants felflabl¢ tO~?@ an appeal 
to the Environmental Court). · · · · · · · · ·· ·· · ··· ······ ··· · · ·· ··· ······ 

lnclusivity of local/indigenous knowledge, a 'multi-:cultura/apprq?ch, and improved 
communication between the interested parties. The formal pfoc~ss was mono
cultural, that being the 'culture' . of Jhe . court or the 'justiee system• .\ Participants 
described an inability to use personal methods and means of cornrnul1icating their 
ideas, and an inability to question others or explain themselveswhenthey had. been 
misinterpreted. Mis-communication and distrust was a fet:iture .. of hearing fon..ims. 
Qualitative, subjective, and .emotional evidence was not well / regarded al1d local 
knowledge was considered less credible than analysis undertaken by experts, even 
when evidence related to qualitative values, e.g. any 'amenityvalue' ofthe trees. 

Balance the wants and needs ofdiverse perspectives in relatiof] to resources and the 
environment, by taking full account of all environmentalvalues. Recognise that no 
one value should be over"'.riding in the planning process. Opponents could not see 
how the ranking and prioritising interests ·and values had 'balanced' or .taken .full 
account of their interests. Opponents, described .that their interests and values were 
over-ridden to cater for other peoples interests and values. 

lnclusivity of externalities. Some wider and long term effects (e.g. strategic 
implications for the city as a whole) were not considered within the scope of the 
'certain matter' to be determined and so were not integral to the analysis of issues 
in each of the hearings. 

That consultation can be a way of sharing power in decision making was not 
considered to have been realised, as most public participants considered their 
involvement was ineffectual. The consulted parties had no influence in the choice of 
consultation process, its timing or purpose. They did not help to design the propess, 
the procedure to be used within it, or the analysis undertaken within it.Nor did the 
public help to formulate a response to the problem. They sought to influence the 
decision maker. Councillors had to endorse .the Commissioners decision and so 
retained power, or authority, and responsibility that goes with that. 

Community ownership of environmental problems can not be described as having 
been achieved, as the public was not seen as responsible for . addressing the 
problems, even though commuting behaviour gave .. rise .to 'th~ problem' 

That consultation can be a powerful tool for obtaining genuine input into policy 
formulation was not given effect in the formal process, as the hearings did not 
'formulate' policy or design any new initiatives in regard to either the design of the 
environmental management framework (i.e. policies or rules) or in the design of the . 
project. Consultation in these forums was a weak tool in terms of 'formulating' policy, 
as policy was designed prior to the consultation exercise. Consultation was a means 
to monitor the effects of the proposal, in deciding if it would be accepted. 

Table 20 continues ... 
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·•·· re~erjtrrients as ~Orne publ.iqp(3rtic;ipants b~lie\f~dJhatJbeifi~tere~t~ ¥Jnd y a1.lleswere ....•.. 
..... · .. •· ;> . poof"ly a6comrrj9dated JnJt1e c:jecisions. } .· .. · . .· .... ·.. .. ... . .. . 

'•:,, , . ~~~~s;ihZ~t!~f 1l~2rlf it~f J;i~~fi1,tt~u:~i~:~~;~~~r~;~~~~~ ~RYi~j~~~ 
.. ···•· .••.•• an ability t() appeal. None of the pubHc participants. fel.t .in a. position to do so asthey 

·. knew an appeal w9uld coshi lot and a§they were also .threatened with costs .. ·.·. . 

14.5 CONCLUDING ASSESSMENT OF THE FORMAL PROCESS. 

The characteristics of required consultation processes indicate that many of the principles and 

objectives of consultation were either not realised in practice, were only given effect in part, or 

that the level of their attainment was difficult to evaluate. Those objectives and principles that 

were realised were associated with a citizens entitlement to express their concerns, as these 

related to Council's ability to manage environmental outcomes through the management 

framework established within policy and regulatory plans. These processes only provided 

limited, and legalistic, opportunities for the public to tell the decision-makers about their 

interests, values, views, the potential effects on these and the environment. Other realised 

objectives were associated with the publics' entitlement to monitor the activities of local 

government in carrying out its responsibilities to the community , so that those responsible for 

the conduct of democratic processes and for environmental outcomes can be held accountable. 

14.6 IN WHAT WAYS DID THE INFORMAL OR ADR PROCESS, (WHICH APPLIED A 

CONSENSUAL APPROACH TO EDR} GIVE EFFECT TO THE PRINCIPLES AND 

OBJECTIVES OF CONSULTATION? 

The benefits and strengths of the informal consultation process were summarised in Chapter 

11. The problems and limitations of the informal EDR process were summarised in Chapter 12. 

Comparison between the 'expected' benefits/strengths and problems/limitations of informal or 

ADR processes, as described in the literature review (in Chapter 6) and those observed in 

practice was provided in Chapter 13. This analysis indicated that many of assumptions about 

ADR processes were upheld in practice. Participants also identified additional characteristics, 

both benefits and problems, to those described in the literature review. The following 
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presentation of conclusions, in Table 21, as to the efficacy of an informal or ADR process 

(which used a consensual approach), in realising the principles and objectives of consultation, 

follows the same format used in relation to assessing the efficacy of formal or required 

processes . 

. . ••.•• . :·> .-:::::<:;::.:._:: 

IN .. 'N~~ r ·.w~x~···[)·,~··•tf.g···!~E~R~~i_·•tKrl.~)···~·~9·¢·~~·$···~··1y·~···~·-=~·~(}i ••~·6······· · ·. f TABLE 21 • 

A 

* 

* 

* 

THE PRINCIPLES AND OBJECTIVES OF.CONSULTATION?) •. .. 

The follov.4ng princip~s ~~~ ~t,;~tive!)H ~redth()ug~tnot to apply in this di~~ute .. 
conteXt .orADR forum: > .:. ·.•· > ·.·.-... /.········ · .- ... /.·······.······ · . :·:.-··· . 

. Consultation is .an e~s~nti~j 8dMpoh~nt ingiying ef.f~cttd the principles. of th~ Treaty 
[of Waitangi] rathertharjali a§cepted principle Of theJreaty itself. t •·•.· ....... . .... . 

The 'user pays principfe' an(} public .access to information and governmef)t are ~t 
odds. Careful considerati9f1 of responsibilitytor cost burdens is needed. The Council 
as proponent of change ~~foed~11 . tl1e financial costs of the ,A.DR process, while the 
public participants vc>ILirJt~er~tj Jtiefr tlme, Jnfof1ll~ti()n . abo_ut public perspectives, 
interests and vah.ies, ~nd]deas for a management re~ponse. . .. 

·Tflat the 'polluter pa; s ~rihpiple' pai be {a~plie(j ~s necessary . for 
management' doesnc)fappear .tOhave been relevantin .thisprocess. 

'sustainable 

B The follov.4ng principles and objectives .were given only some effect in the ADR 
process. 

* 

* 

* 

.-::-:- _-_ >·• .· 

That consultation undertakerrc/uring fhe policy formulation stage of planning, js an 
effort to avoid policyfs~yes f?eing &ebated (when a consent is being applied for) Wc:is 
given effect in ···· part, .. ~s tb~ ~ons~risUa1 . approach was · an / effort prior to poli~y 

formulatiog,to ._.aypi9 ~ Q~7~ i? ~7§~!~ p()ligyi#.~v~~· He>vv7y7r' .•.• t~i~--- J\PR prns~ss . 
could not make .rec()mmel1dati()ris 011 the / oli i m . Ii cations bf its c()nsel'lsuall · .. . ·. . ..... ······ .. / .......... ........................................................ : .. .· ..... P ........ cy ........... P... . . .·• .·•·• .· .......... ·.· .................... •·• ·.· .. · .. Y 
agreed strategy.Jn • theeVet"l(t~is proc~ss .did riot .avoid .the policy ·debate. /····· 

There was equitable ~c~;~~ ~~ Jh~ 'required' formal processes subsequent to this 
ADR .·• process aDd tq th~ right bf ~ppeal Je>ll()\l/ing tbe determination of Jhe .. policy 
hearing . . However, thefe. V{~s foeqUitable . access .J~ 'r~ciress'ith~ ·.• findings / of/ the 
consensual approach as\only. officers and Councillors were . able :to exert further 

. ::· :-- -: ;.:•<-_ .· <:: -:-:-.-:-::- •_.;::::.:-:::::-:.;::::::://:-::··_:::::·:-:-:-:::::.:-:::::.:::::·:::::.;.;.:.::::<;::_.;.;.;:.;·::::::·.·.:::;.:-:-:-.-:-:.:::-:::-·-.·>.:.:::.;<:::-:-/ .. ·::-·:=:-: :>.- . .::::::_- :-.·· :-:·:::. _-::::::::-:.:.:-·>-:.;::-:::-::<:::::::.:-·:-.::-:-:-:-:-·-·-: 

··. influence of. the strate ·>Withirfsubse ··· uent couhCil decisioh:;;fuakin · · .... · rocesses.d n .•••··· .·. .. ... . .... .. .... .· ..................................... ,~Y.:·•· : .................................................................... 9 ............................................................................................................................................ JJ .. P .................................. :. ..... ···········•·· ..... · 
···· ttie .-ev.~nt •·•th.~.•:···9r:Y:S!.;:i!J9~9.~!9fi§Y~~/-~?/W~~m~tim~YPRD~~n$y~U~r~~~9-Y ••··Yf99lst .••··9~J•••·· . 
. ·implemented W..¢t~ D,9LID~9~ W:ntlid !b~ e9!i9.Y .D~~rip~ ~? - 'Nhi9t1 . YJ~ .• Pt.ipl.i.8••••~Ic,t b~y~ <> 

·.· acpess<Th~Y~~t~ !~~-~hl~!~t'f/.ithirj G9t.iri¢il/ aJorliniJ<>Whichthe .. public tiadJimited . > 
···and ineffectua1 ···access> //} ••••<••••><•·<•<•>•<•··•:•.·•>•<•·•····>•························ 

.
t.: : '. __ :. -~-~-; ·.: .. :-_:.· .. ~ :.· .. :".~.\.· .. ~ '. .. ~.: .• : .~.· _ .. : ~-: ~-. ~ •. ~ .• :.·.: ·.~- .. '..: : •. ~.;; ~.i '.: : _: '.: : : : : : : : '. ' : : : : : : . : . : . :: :::; . .>:::::\\~:~\?t~~f:)/~~~~~:~:~ '' ' '' ' ·.' 

•· .r~dM:~:e~f.iijJ1~~i~~i~~f 1~~~·~1~~~tf :~;·r~l~l.(:µ~,(~~y~i~~;~~r.a:k~i~~§=~~: - ... · 
···· giv~n .~ome ~ffec,t)p ~I~ :er?:~~~ ~~;-u}~~2e~your~9 !9J11s<>rporat~ aqg 92n*J9eiOa11 . 
the issues and a ran e of ·ers· ·ective·s ori these issuesJHoWever Ahere were ·some ............ · ...................... _._g ......................... P ........ , ... P .......... , ......... , ............................................................. ···· ................ . ........ , .................... , .. · .... . 
•issues that could riot bejr)¢()rpprated ~ue .t0 : ¢c>nS.tr~int!) orftheprocess (timeframe, 
problem definition .and sc9P.~; ''~h~ C::O.h~eqlienfsc()p~Ot /s61u~ons') <r ·.. . . . 

. ·. . · : : :_ ....... :... . \ ·· . .. . ... . ...... · .... · .. · . .·. . .• Table 21 coiltinues .. . 
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The foll()YAng princip~s ~nd objectives were given effect in the ADR •process: 

c~~sufta~ion···is ·· : ~o~erfultoo/ for obtaining genuine input. into ··~olicy formulation and 
·. ··· is a bwom.eterlor uncovering both the community value and issues . 

. . ·-:·· .. ··· ·:;··· .. ·.··:. · .. :::.:- .. 

. : ... :·.·. : .. ··:·.:-: : .~ : Ta~e 21 ~rltinues ... ..• · 
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<:::}: * 

* 

* 

* 

* 

* 

* 

* 

* 

<fina1 outcome document. \ Other recorcis i generated Withirltt1e i)fo¢e~s.< <e.9. iRe .. 
facilitators notes) were notretained as}ecords ofjhe precess}< •· / .... ·. . . . . . 
·-·-::: }::':) '-/:_,:::-- ' . -- - --· -.-_ .:.' .- : - .. - -·:·::.::<·>(/:\:·: .. 

. ·inclusive methods of decision-making are preferredfo .address concernsin the(jesign 
of ciecisions and preclude the need for appeals. This wasrealiseq 1n this .p[9cess. · 
However, ····· for .. alternative. conflict resolution methods to . work there must be' an . 

. agreement among the· parties t~ cooperaJe, . whfch sorne parlies rnay ynr:{.&;fticTuit was · . 
also a feature of this ·· process. Therefore, the<follo.wing·principles also c:lpplied t9i his 
process, even where some agreement has been reached there may not be ~)full 
consensus. In the final analysis a qecision will be required by statutoiy auth()fitfes, 
and the option of appeal to the .courts will need to be retained for aggrieved parties 

- - - ·.·.· - .-. ..·-·.".·.-.- -. 

- .... _. ·. 

That community 'ownership' of environmental problems helps .ensure sust~if1~P!e .· 
solutions was a principle realised Jn thi? pro~ss asthe representatives of in.t~f~~ted ·. 
parties had improved access Jo information, a greater understanding of the catJses 

·· and effects surrounding the)ssues, . and an improved. potential to work Wjthirfttiek 
own constituencies to take some responsibilfty for addressing the problems. • · 

An anticipatory approach is required, which involves integrated planning was a 
principle given effect within this process, as the parties were able to conceptu~lly . 
expand the problem definition and scope to include wider and strategic implication~ .·.· . 
of the issues and in evaluating potential alternative responses. The parties described ... 
linking issues on the Avenue to other concerns, such as urban design and buildih9 / 
a second bridge. ·· · · ·· · 

R~define the problem so as to see the .. solution asyr1ucf7 in terms pf 'plaJ1nJng ••/• 
mechanisms' as of 'environmental managernent' was pivotal to the use ofil1i$> 
process. The ADR process recognised Jhe impasse and .· sought to prevehf ilf1 
escalation in the conflict, as well as to develop a strategy to address the ptoblerr}. < 

Consultation was . a means . to promote understanding i.e. winning acceptance. All 
parties were supported and won acceptance of some of their ideas. · · 

..•. c9gsultation ... was .. a way o( .. ~.fl;Jri(lg .. C!e.cfsfcm.••'m.11.ftf1J9 . Pqw~(···~·~····tr7 ..... i.Q.!7.f~~!~B ····p~fai~: .••••••.•. · 
.. had an equitable opportunity )Vithir:i .t.he proc;E}§~ to h$1pJoqnulate the J$5p<:)rj$~, / 

··· Meet the ends of economic development, sO~;a/equfty~/1dba);~ce; ~~~ ~nl~1~!~}~ 
resource use; to reflect social, cultural and spiritual values, preserve the qualifies 9tt 
the landscape, and to provide for the needs. of future generations. · · · .. ·. · ··.· .. ·. ·.· · 

. Intra .and intergenerational equity, social equity was realised in. thi$ ~(9c;~~i. ! ~~ ! 
interested parties had an ·· ability to in.flllence the . envfronmental i odtC()ifle.~?:' j:3y ? 
endorsing the strategy' they indicated they were satisfied with it. . if: : : : 

•··· ··•· .. Table 21 .&mtiriues:t> 
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, ..• ' .. .. ,. •}:,···,•••••/fh~ 'Pf~d~P:tt?n~~ 'Prtr£§tP.'~ ~~~ ~~~,i.~~~: ~mm 'tB:~ ~~~19;; ?ft.6~ 8?r1~~h~~~1•:• ~trnt~~y ·••:•:.•· 
· •· ·.·,. >>'ffl"Jisl1 VI~~ ~() I?~ iJtlJ:>I~rn~h!~c:f. )rj p!J~~~~, : ~9 rji§tji!()tirjg ~919 P.ffe ~y~1uat~{i and.+·· 

.,, ' .. · > response~ t~Rehoflce the eff.~c.uv~n~$$ 9tJh~ · $.ti~t~9y·w~s ~hC>wh. /. · · ·· 

* 

* 

* 

D 

.. •.·poteqtialJ111p?c.ts of decisions/ and testing (:Jecision Pro¢esse~ J1ifq thEJ outcomes for '· 

·. •••.6~~~~aSvdt!#~~fc~~?~lds~Yi~6~~~~.•··~iv~~~:·•~6£@~d~~1~5J~2~@n•~iili¥i~i gib1~~~~ 
the: problem ~rid Were not accollntableJothe publiC.forthe outcorries •,· had it been 

.... · implernef)ted. / This • precess t~sted pptential / deCisions and outcomes ., .. for 
·• appropriateness/ and then ., officers ·' and councillors ~\l~lµated th~ re~qrlimendations 

.•.•• , •••••. ~~~~=:~o~11s~b~~~~02~6:Jn:Ei:1!·~~~ihi·· ~j~t~~~![fi~y·•ib~b::· · ·t~hi~~fuc~1~i · i~akers 
. . 

.·.· Formal independent reviews . or assessments were , fjrepared and were publicly 
available to help understancl the issues. The procedures enabled the.se to be included 
in the decisioff""inaking process. The independent r eviews underwent 'professional 

· .. , ..... , p~er +evlevl '. 1rl~d~itiol1theexperts . ~11ci peer ·rev1~..V collsu1tants~ere .. ab1e to be 
questioned by the interested parties and also by each. other. Jt was thus clearer to 
all parties where experts disagreed andwhy. Subjectivity within the working party's 

· analysis was transparent. · 

Tf]e_ process itse,lf was a public scoping exercise to ascertain the relevant significant 
issues. That phase preceded the evaluation of options, and the formulation of a 
strategy. The results were publicly available. 

. . 

The reasoning for decisions was clear and public, although there was no test of how 
well the public had received and understood this forums 'decision' or its rationale. 

: . ·>.·. 

lt~s difficult tdassess whether the follor.iing prin~iples and objectives were given 
. eff'~ctJf'I f:he APR, f>rocess, dlle ,to contradictory indicators: 
. .;·.;.·.·.:··; ···· ... ·::··:·.·:<:-.··.;:;:-.;:;:< .. ·.-:·· .. :·.·.· .· ... ·.;.· ·. . 

Thi infend~d JZrpose of thJ consultation e;erdse w;s clearly stated so that people 
. did have realistic and unambiguous expectations of their role within the process and 
whafit intende):J to achieve. However, there ,were corytentious issues (e.g . relating to 

· ::i~~!~~~lt~i~~J~trtEi¥Jirlf ~~t;~iT!~~~~;i~~~~~: . 
. . .;:-·::::<:>/: ::~ '.·::::: ::(:)(:: ::>.:<-:::_ .. =~::::::t:::::::::_: ::= ... · . ··:-.· :·:: _:::-: (:\~>::::·::: . :·.: .. ;.:.· :·:· ·:::;. ··> .· :\:<·>? .}:·:<::·: ::.: ": .·. ·:·: :··: ::::: .. : ... · : : .. :: . . . ·.· . . . ·. : · .. ·:-· :<· • ·.• • . • . . 

'· .. · . . ,.:,·•·•·•••·•• v\IB~m~~·••YA~(~~~¢!h~ •trl~~~~!~C1··~11d ··e~p!ipft•·~~)~qtfy¢;'••aryd. .Proc~quie~.·,'1t3d •. ,t3qvt3nP~cJ . ·· .. 
·:·· .eff.eptiveness fJITJ.p ef{ici~ncy was difficult. to assess in practice; as, :while .the scope ·.· 

. 'I~if il~i~ijg~~f~j£\,~i[~~1~[":f~:iil§;~f{i~ ·· 
grollps analySi~ •(in fOnTlljlating . a ·.· str.~t¢gy) / were ideqtified only .· very generally . 

. \'b:Q~lyti~I pri~~rj~ ~.er~ .notqescribed ~rctefined 'explicitly'. · < · · · · · · · · · 
. ·.· ·.· · ..•. ·•·· T~bte 21 continues ... 
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14.7 CONCLUDING ASSESSMENT OF THE INFORMAL ADR PROCESS. 

The characteristics of informal or voluntary consultation (ADR) processes indicate that 

many of the principles and objectives of consultation were realised in practice, but some 

were only given effect in part, or the level of their attainment was difficult to evaluate. 

Those objectives and principles that were not realised were associated with three 

limitations of the process: 1) an artificially determined timeframe was established in setting 

up the process, which acted to constrain the process in a number of ways (including not 

having all the information needed before concluding and not consulting widely with 

constituencies); 2) the sponsoring agency (Council) had not ensured its representatives 

(and some support staff to the process) were 100% committed to a consensual approach 

and strategy; 3) the 'determination' or result of the process was not binding on any of the 

parties and had no legal standing. 

14.8 PROBLEMS ASSOCIATED WITH MONITORING THE EFFICACY OF 
CONSULTATION PROCESSES. 

Selecting the timeframe in which to monitor and assess the outcomes of an EDR process. 

If this research had been confined to the period directly following the conclusion of the ADR 

process, some of the limitations of that process would not have been apparent. As the 

research continued to monitor outcomes and further planning processes, and then the 

implementation of a management response, it became apparent that many of the benefits 

and strengths achieved within the ADR process, and anticipated to be realised in 

implementing a consensual strategy were short-lived. That was attributed to this process 

being voluntary and 'non-binding' on participants. As further required processes were still 

required (as Council chose 4 laning over 3 laning of one part of the Avenue), the interested 

parties returned to their original positions, to fight their cases in an adversarial forum. 

Contrasting indications as to how well each of the principles and objecf;ves of consultation 

were attained in practice due to subjectivity in the qualitative research approach. Given that 

no absolute measure, applicable to each of principles and objectives of consultation was 

available to ascertain whether these had been realised, or to determine to what relative 

level they had been met, subjectivity is an important consideration in any evaluation of the 

efficacy of planning and decision making processes in practice. Participants were asked 

to describe their personal level of satisfaction in the process and about its attendant 

characteristics. Overall there were less ambiguous descriptions in relation to the formal 

processes as participants described similar observations in regards to the 

benefits/strengths, and problems/limitations of required consultation processes. 

Contradictory descriptions were most evident in relation to the ADR process in this case 
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study. That was due in part to participants finding difficulty in maintaining a distinction 

between two phases, the 'actual process and its results', and then the period following its 

conclusion as to the consensual strategy's 'reception and response by the sponsor'. It is 

significant however, that the ADR process was considered more effective in giving 

expression to the principles and objectives of consultation than the formal processes were. 

Furthermore, the problems and limitations in formal processes were described as being 

difficult to overcome, while those in relation to the informal process were described as 

relatively straightforward to overcome. Many participants believed the problems and 

limitations evident within the ADR process were overcome, and pointed to the development 

of a consensual strategy as evidence of that. 

The evaluation was found not to be a 'zero-sum' analysis. in that increasing benefits and 

strengths did not mean decreasing problems and limitations or vice versa. In practice the 

opposite was found. It was apparent that while problems were identified, having such 

characteristics did not automatically cancel or exclude the attainment of benefits and 

strengths within a particular process. Similarly, achieving certain benefits and strengths did 

not mean that certain problems and limitations had been eliminated entirely. Monitoring the 

effectiveness of practice could not, therefore, be based on a balancing equation in which 

pros could be contrasted with cons to see which came out on top, as the issues important 

to the analysis were not isolated but were interconnected. As each additional benefit or 

strength was identified, so were additional problems associated with, or hindering, its full 

attainment. In addition, participants described problems in being able to say if a particular 

benefit or strength had been 'realised' or was merely 'given some effect'. Subjectivity in 

these matters is thus problematic in researching participant perspectives. This issue 

highlights a need to develop objective analytical criteria by which to monitor and assess 

the efficacy of consultation processes in realising their objectives, as well as to establish 

an efficient systematic approach to monitoring consultation I EDR processes. 

14.9 OBSERVATIONS ABOUT IMPLEMENTATION OF THE RMA. 

14.9.1 Monitoring implementation of the RMA 

This thesis has explored the uniqueness of a case study, and in so doing has identified 

issues of more general relevance and interest. Addressing the question, 'can this case 

study be considered indicative of RMA implementation issues?', led to a search for other 

commentaries on RMA implementation. It was apparent that many of the emergent themes 

arising from this case study are not unique to it. There are concerns about the abilities of 

planning practice and those responsible for implementing the Act to realise all its intentions 
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(refer to Grant, 1995; PCE, 1996; Upton, 1997; Hutchings, 1997; May, 1997; Frieder, 

1997). However, significantly none of these evaluators of RMA implementation have 

recommended legislative reform, they suggest that "it is not the law that needed fixing ... 

what needed fixing ... was implementation" (Hutchings, 1997, ME; also Frieder, 1997; Grant, 

1995; Upton 1994), and "let's learn from the experience and build from it" (Upton, 1994). 

The following observations are drawn from consideration of the findings of this research 

together with those of other recent commentaries on RMA implementation. While 

commentators tend to focus on sustainable or integrated environmental management, 

rather than the principles and objectives of consultation processes, the concerns arising 

are very similar to those identified in this research, as such monitoring provides generic 

observations about planning practice. 

May (1997, ME) suggests "It will take a matter of a decade or more before it will be known 

how well the goals of the [RMA] have been met... it is important to remember that any 

current assessment of the RMA is at best a preliminary one". Never-the-less, the principles 

and objectives of consultation processes should be monitored in particular instances so that 

a definite 'signposting' of implementation issues takes place. This is important because 

input by the RMA's local constituencies or stakeholders was intended to be influential in 

formulating local sustainable management frameworks (to guide the next decade of 

sustainable management decision making). Furthermore, consultation processes are not 

recorded in such a way that will allow comprehensive historical analysis. Retrospective 

assessments may fail to pick up what is not recorded or participants' concerns. 

Another issue for monitoring RMA implementation is that there has been insufficient 

attention to developing analytical criteria as a means to inform, or to standardise monitoring 

efforts, to enable better comparative evaluation between monitoring exercises. A variety of 

'perceptions' about the RMA, and indicators for monitoring are emerging. A reason is that, 

"Defining the analytical criteria for such an assessment [of the efficacy of the RMA] 
is far from an obvious task. .. the RMA 's effectiveness cannot be assessed in purely 
technocratic or scientific terms. In practice, sustainable management is a protean, 
and, therefore, ambivalent, notion whose meaning is defined both in partisan terms 
(neo-liberal/environmentalist) and in the varied socio-political contexts of local 
government. Thus, the evaluation of the RMA 's efficacy in satisfying its stated 
purpose must be a political task."' (Le Heron & Pawson, (edits) 1996, p253). 

Two contextual points are introduced first to provide an overview by which to present some 

of the key themes arising from preliminary 'assessments' of implementation of the RMA. 

These points are not identified as limitations to RMA implementation, but can be 

considered informative as to why some of the observed problems are arising. 
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Resource and environmental planning and decision making is a political undertaking. 

The concept of 'sustainable management' is described as wrought with tension brought 

about by competition between diverse interests and values (refer, Frieder, 1997; May, 

1997; Le Heron & Pawson, 1996; Upton, 1994; Grundy, 1994; Grant, 1995; Hutchings, 

1997), thus confirming the view of Lange (1997, Ml) that "there is always the potential for 

conflict, because environmental issues go right to the heart of what we mean by politics". 

It is not a new idea that 'planning' per se is a political undertaking, nor can that idea be 

considered to have arisen out of New Zealand's 'new' planning context (refer Albrechts, 

1991; Friedmann, 1973; Friend and Jessop, 1977; Faludi, 1973). However, central 

government sanctioned both the role and place of planning, and also its 'political character'. 

The RMA "sets up a regime that will forever be full of [political] tension" (Hutchings, 1997) 

as 'sustainable management' as described in Section 5 (and environmental issues 

generally), "comprises a mixed set of values that are conceptually irreconcilable" (Grant, 

1995). This is reinforced by the dialectic on the purpose and objectives of the RMA, which 

led Tremaine (1996, Ml) to observe that "the scope and intent of the legislation is closely 

scrutinised. Debates about the assumptions and values which under-pin the statute 

continue." That debate illustrates that competing interests and values, supported by 

different power bases, seek to influence both the character and outcomes of planning 

endeavour. One could adopt Hutchings' (1997, Ml) suggestion, "let's put the debate aside, 

and simply recognise that the Act operates in a political climate". The view taken here is 

that only by focusing on the political climate in which the RMA operates can one hope to 

provide explanations for the debate about the RMA's intent, and also shed light on some 

of the problems associated with its implementation. For, as McConnell (1981) observed, 

"Planning is dependent on the sanctions of those with political power (in the formal sense) 

at each level of government with a responsibility for planning. Therefore planning theory 

must be related to political theory." Similarly, Blowers (1991) suggests that "what is 

required is a theoretical framework with relates the concept of planning to the concept of 

power for it is this context which provides planning with its role, its motivation, and its 

justification." The relevance of politics in planning, and of planning in politics, is continually 

alluded to in commentaries on implementation of the RMA, that will be apparent in the 

following observations. While it is not possible here to describe an outline of political or 

power theories, 324 it is evident that the RMA sets up a planning regime which makes the 

ongoing tension between competing (political) views and power bases, an overt feature of 

the resource and environmental planning and management endeavour. 

324 Mulgan, 1989 and 1994; Etzioni-Halevy, 1993; and Buhrs and Bartlett, 1993, provide contrasting 
analyses of 'politics' and 'power' relationships in western (pluralist-capitalist) democracies, which are 
informative to considerations of the political framework within which planning under the RMA operates. 
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"The environment into which 'sustainable management' has been released, and in 
which it struggles to survive, subjects it to a range of competing demands, including 
economic, political, and social pressures with which it must interact... The principles 
of sustainable management as defined in s5 captures several potentially competing 
values. The Act does not ascribe priority to any of them" (Grant, 1995, bold added). 

Because "environmental issues are value laden and political in nature" (Hutchings, 1997), 

tensions between diverse interests and values in society, in respect of how limited 

resources are to be 'used', are inevitable.325 Planning, and resource and environmental 

decision making seeks to reconcile these tensions and conflicts, by managing the effects 

of human activities so that externalities will be accounted for in decision making. The Act 

acknowledges competition between interests and values and "provides the machinery for 

achieving equilibrium between them, but it is not and never can be, a fixed point" (Grant, 

1995). "The purpose spelt out in section 5 takes on practical meaning through policies, 

plans and resource consents" (Upton, 94), which are to be formulated via a combination 

of professional (planning) analysis, political, and consultation processes. 

Resource and environmental planning and EDR is managed by local government 

"A good deal of national policy is entrenched in the Act itself. Having put the Act in 
place, central government stepped back from active involvement in further policy 
formulation. That was the task of local authorities ... and communities are thereby 
empowered, within the framework provided nationally, to decide what they want for 
their environment." (Hutchings, 1997, ME, bold added) 

"The RMA extends to local and regional agencies the flexibility and autonomy to 
identify the most suitable and least cost implementation methods" (Frieder, 1997) 

Responsibility and authority for resource and environmental planning and management is 

located at the place where interests and values compete - at the local level. 326 There are 

a number of reasons for that, one of which is that "[i]t would be crazy to make decisions 

325 The participants in reform considered those tensions and wove an umbrella purpose, since 
described as a principle - 'sustainable management' as described in Section 5. It is an inclusive 
concept, incorporating components of biophysical, social, and economic sustainability (Grundy, 1993; 
Stoker and Young 1993, in L Heron R.B. and Pawson E. (edits) 1996). The three strands applicable to 
sustainable management outlined within Section 5, together with the holistic description of 'environment' 
and the wide definition of 'effect' provided in Part II and Section 3 respectively, means that sustainable 
management "includes the natural, the built and the social environment and the way these interact. 
Sustainable management, therefore, incorporates economic, social and ecological goals and values" 
(MfE, 1992, No. 3, Ml) . Thus, "the path of sustainable management recognises the interdependence 
of economic, social, and environmental imperatives" (Frieder, 1997, Ml). 

326 May (1997) describes a reason for difficulties in implementing the RMA, "One of the appeals of 
the concept sustainability, when employed at a fairly abstract level, is that it is sufficiently vague so as 
to permit consensus about it. Conflicts arise when efforts are made to be more precise since there is 
little agreement about the various economic, environmental, or social dimensions that sustainability 
potentially invokes. This makes it possible to endorse the notion of sustainable management without 
engendering substantial conflict over the means of pursuing this goal. Of course, the difficulty for local 
authorities is to translate this abstract notion into practice." 
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about the use, development or protection of natural and physical resources without a clear 

acknowledgement of social and economic matters, that is, the community and people 

orientated framework, within which that use, development or protection is to take place" 

(Hutchings, 1995). Another is that, "while the natural and built environment are generally 

understood, the 'social' environment can seem a more difficult concept" (MfE, 1992, no. 2) , 

that needs to be described in the particular community circumstances. Also, the devolution 

of responsibility and authority to local government organisations moved decision making 

closer to those who bear the brunt of policy decisions, "[b]ecause, consistent with public 

choice theory, the incentive to make the right decision is strongest at the local level. 

Access to information is good, accountability mechanisms are well developed", (Hutchings, 

1997, Ml) . "Decentralization can also be more efficient than centralization by allowing for 

geographic and demographic variability.. . Decentralised responsibility for policy 

development and implementation is also desirable in that community values may be 

incorporated into the process from the bottom-up" (Frieder, 1997, Ml, ME). The local 

government reforms of 1988 and 1989 also established new accountability procedures for 

'objectives-led-corporate planning' . The management model, accountability relationships 

and institutional arrangement of government, described in those reforms are increasingly 

recognised as influential in some of the problems arising in implementation the RMA, (refer 

Buhrs & Bartlett, 1993; Martin & Scott, 1991 ; Frieder, 1997). 

The two contextual points just described ('planning is political' and 'planning is localised'), 

help explain why certain hurdles to 'sustainable' and 'integrated' management have 

appeared during the early phase of the RMA's implementation. Each of the following 

observations describe key emergent themes arising from 'monitoring' exercises. 

14.9.2 Emergent Themes 

i Level of local committment to the principles and objectives of the RMA. 

Grant (1995, Ml) notes that "for the sustainability ethic to be sustainable itself, against not 

only external forces but also the internal threat of bureaucratic engulfment, will require 

strong committment to the values captured in the legislation by all those involved in its 

implementation." Frieder (1997, Ml, ME) describes that "getting from an old way to a new 

and improved way requires commitment from people to take risks and change. Consider 

that some laws are 'technology forcing'. In a similar vein, the RMA is a 'behaviour forcing' 

law. Its objectives... cannot be met with existing behaviour, attitudes, and norms. 

Compliance with the RMA is 'forcing' new behaviour, new ways of doing business." 

Sustainable management "is a vision for the future which requires commitment from 

businesses, governments, and private citizens" (ibid) . Upton (1994, Ml) confers "[l]ike so 
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much else in this world, the extent to which we achieve that aim is in the hands of human 

beings who have to live not just with the constraints of the physical environment, but the 

rules they are prepared to impose on themselves. It is to be hoped that planners, lawyers 

and judges alike will be able to marry the ethic of sustainable management with the 

practice of living." Blowers (1991, Ml) recognised a potential pitfall to high levels of 

commitment in stating "The concept of sustainability requires enduring commitment to the 

application of policies in the common interest but policies, priorities and interests can 

quickly change. Applying the precautionary principle implies present sacrifice for future 

benefit, but political reality vouchsafes a powerful preference for immediate rather than 

deferred gratification." 

The RMA is described by May (1997) as employing a 'cooperative approach' a 'cooperative 

regime' and the 'cooperative mandate', the point being that its framework and processes 

for sustainable management necessitate a high level of 'cooperation'. Furthermore, "the 

cooperative approach rests heavily on the willingness of local officials to engage in the 

prescribed planning process ... In assuming that local government accept the need for such 

planning and are willing to develop capabilities to do so, policy designers avoid the onerous 

assumptions of more prescriptive and coercive approaches" (ibid, Ml). Local government 

and 'implementors' were presumed willing and wanting to achieve the same sustainable 

management principles and objectives that central policy advisors and legislators set out 

in the RMA, and would be able327 to undertake integrated environmental planning. 

The response by local government to the new RMA 'agenda' has been mixed. 

Commentators have described that local government may not be as committed to the new 

legislation, approach and model for planning practice as they might be assumed and 

expected to be. 328 There are a number of problems associated with low committment. For 

example, "resistance to change stifles innovation and makes compliance unnecessary 

327 The root of the word 'power' is the Latin posse 'to be able' (The Collins English Dictionary, 1986). 

328 For example Frieder (1997) identified: a resistance to change; the management style is one 
which de-emphasises change. Where ever possible, the region retained what it could from pre-RMA 
days; insufficient attention to processes for coordination between management agencies; a failure to 
embrace the precautionary principle; a citizenry that wants to trust that the government will take care 
of problems and will inform them when they need to be informed; Council underestimating the interest 
and capability of citizens to actively shape their future, as opposed to being shaped by the movement 
of the market; limited involvement of 'the people' who have not yet expressed a vision of their future. 
Such issues were anticipated for example, Salmon observed in 1985 (p3, Ml) that, "the great question 
at this point is whether the powerful bureaucratic agencies of government, with their well-established 
attitudes and habits, are really able and willing to give effect to this whole range of new policies." While 
Diack (1992, p9, Ml) observed, "while the operational and administrative requirements of the [local 
government] reforms have been put into effect, a change in decision making culture which was seen 
by many as the most desirable outcome of the changes has not been achieved'. 
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costly and slow" (Frieder, 1997), and "there are differences in the willingness of local 

authorities to manage growth or to invoke environmental controls" (May, 1997, Ml). May 

(1997, Ml, ME) also provides a suggestion, in stating that cooperative regimes like the 

RMA "suffer from gaps because of reluctance by some local governments to follow the 

prescribed policy process .... When such commitment or capabilities are lacking, strong 

incentives supplied by higher-level governments are essential for inducing participation and 

building the requisite capabilities" 

Inducing participation and building requisite capabilities would need to be tackled on three 

fronts simultaneously, as Caldwell (1972, in Frieder, 1997) observed, "Individual and 

institutional change must proceed together if society is to be transformed. Human 

behaviour is at once individual and social ; it is structured and reinforced through 

institutions. A strategy for action must, therefore, apply to individual, institutional and social 

behaviour simultaneously" Enhancing commitment - of individuals with a role in RMA 

implementation, the organisation that they work within as a team, and the wider 

'stakeholder' community - means that each, and all, must be encouraged to achieve (or be 

provided) the motivation, and the means to participate effectively in the implementation of 

sustainability goals. 

The issue of enhancing 'committment to the objectives of the RMA', needs to address three 

areas: the shear enormity and complicated nature of the task; the lack of understanding 

about the task, and; the issue of limited resources and competing priorities that see RMA 

tasks sidelined or underfunded. This last issue is addressed first as it informs the other 

issues. 

ii Economic accountability as a limiting factor in implementing the RMA 

Commentators describe that there has been a distortion of objectives in local government, 

due to a greater emphasis being placed on economic efficiency relative to other objectives. 

For example, Frieder (1997) reports that a territorial authority "manager was genuinely 

surprised by the possibility that integrated environmental management [I EM henceforth] 

was about superior environmental performance (in addition to economic efficiency)" and 

observes that "integration is discussed by top management as a way to bring together 

environmental economic and social objectives, but it is operationalised primarily in terms 

of cost minimizing measures." Le Heron and Pawson (1996) also noted that "policy and 

consumer priorities favour the economic rather than the environmental good." Such 

conditions were probably what caused Gould (1997, Ml) to implore representatives of local 

government to consider that democracy and efficiency ought to and can co-exist, when he 
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stated "conduct your affairs in a businesslike fashion, but that you are not businesses. 

Local government is a form of government - a statement of the obvious; a truism, you may 

say but I do not think we should overlook it; it is the essence of what local government is 

about. It is a form of self-government; it is a form of democratic self government. .. it is 

something that is easily placed in figures on a balance sheet; of course that is an important 

aspect, but the essence ... is that local communities decide what they want, and they do so 

in the most democratic way that we can devise." It is useful to consider contrasts in the two 

models currently applied to the work of local government. Douglas (1996) provides the 

following comparative descriptions of the 'private sector model' and 'public sector model' . 

Private Sector Model Public Sector Model 

Individual choice ......... ..... ... .. ....... ......... ... ...... . Collective Choice 
Demand and Price .... .... .................. ........ ...... .... . Need and Resources 
Closure for Private action . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Openness for public action 
Market ... .... ..... ...... .... .... .... ........... ... . Need 
Market satisfaction ......... ..... .... ........ ... .. ... .......... . 'Social justice' 
Consumer Sovereignty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Citizenship 
Competition as the instrument 
of the market ..... ........... .. .... ........ ....... .... ... . Collective action 

A dichotomy between the two approaches and how they are being employed in local 

government is becoming increasing apparent as a cause for concern. While managers and 

officers (advisors) work predominantly to the private sector model, Councillors and the 

community work predominantly within the public sector model. There is increasing evidence 

of 'tension' between the two systems as the public observe the role taken by influential 

officers in the political affairs of local government and question their motives and mandate. 

Similarly, it appears that some Councillors see themselves as de facto financial managers 

in local government, as much as political representatives of the community. 

"The intensive period of reform in New Zealand left a culture that cares more about 
cost minimization than the quality of environmental outcomes or community 
participation. In particular, the state sector reform introduced an ideology and a 
lexicon that places a premium on economic bottom lines. This is not a bad thing; but 
while the top rung of officials in resource management agencies are held accountable 
for financial perlonnance, the system does not provide them with comparable 
incentives or rewards for delivering environmental results, working with other 
agencies, engaging the community, or pursuing PEMJ .. Managers see themselves as 
financial managers more than resource managers. /EM demands attention to both. 
There is reason for concern in New Zealand, given the rigid system of accountabilities 
that rank environmental outcomes and community involvement as second tier 
objectives. Integration cannot result from a system that makes the drive for efficiency 
its overriding purpose ... RMA practitioners do not understand IEM's meaning or 
applicability enough to derive the benefits of an integrated approach. Local and 
regional officers and council/OtS associate /EM with economic efficiency, and in 
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particular, effects on ratepayers. 'One stop shopping' for resource consents is the 
most commonly cited example of integration in action and it is described as a cost 
saving measure rather than an example of comprehensive environmental protection. 
This overly narrow undetstanding of /EM is reinforced by a system of accountabilities 
(put in place by state sector and local government refonn) that pays more attention 
to efficiency and legal compliance than it does about the environmental outcome5' ... 
The effects of this on mid-level managers, is that "their principal concern: compliance 
with the legal requirements under the RMA. They focus on protecting their respective 
budgets and have become risk averse. Some discourage or prohibit interdepartmental 
work if it consumes staff time. Their literal and narrow interpretation of the RMA 
requirements leaves little room for flexibility, innovation or policy entrepreneurship." 
(Frieder, 1997, ME, bold added) . 

"The New Zealand version of accountability currently has more to do with purchase 
than with ownership, more with producing outputs than with the overall capacity of the 
department, more with whether managers are meeting specific targets than with 
whether public programmes are effective. Policy outcomes are outside of the 
managerial accountability frameworl<' (Schick, 1996, bold added). 

Le Heron and Pawson (1996) point to the significance of similar priorities finding expression 

within processes specifically intended to promote 'sustainable management', in writing 

"There is some evidence the RMA's ability to protect ecological values in resource 

development may well be compromised by political and economic expediencies ... 

Moreover, there is increasing evidence that developers are using financial recompense and 

other, non-fiscal, forms of compensation to obtain the written approval of potentially 

affected neighbours (Collins, 1993; Treadwell , 1994)." 

While there is no doubt that the accountability framework and relationships set out in the 

local government reforms have had serious repercussions for councils, as it has influenced 

decision making culture, a more straightforward reason for the behaviours described above 

is simply that local government continually struggles to adequately resource the provision 

of considerable civil services, and to carry out all its responsibilities. Ratepayers demand 

'price' stability and fight increases in local taxes. Council officers and Councillors are keenly 

aware of the enormity of their task and their limited means to carry out their duties. 

iii 'Integrated environmental management' - 'wicked planning problems' - bounded 
rationality. 

The RMLR working papers contained numerous references to a preference and need for 

an 'integrated-comprehensive' planning and management approach. Recent commentators 

reiterate that need (e.g. Buhrs and Bartlett 1993; Frieder, 1997; May, 1997). The Ministry 

for the Environment (MfE henceforth) synthesised the following working definition of I EM 

- "An approach to environmental management which requires recognition of the linkages 

between different parts of the environment and adopts a range of tools to identify and 

manage environmental effects across these different parts, and to ensure coordination 

across institutional barriers such as agency boundaries" (in draft quoted in Frieder, 1997). 
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While such definitions329 are another way of saying 'sustainable management', the 

emphasis is on providing practical methodology for extra clarity. Frieder sought evidence 

of IEM, as it "serves as an indicator or proxy measure" of sustainable management, and 

in doing so observed barriers to IEM. She and others have observed that the concept of 

IEM is not well understood, and it has not been well implemented (refer to Buhrs and 

Bartlett, 1993; Bush-King, 1997; PCE, 1996; Church, 1996). In noting that, there are 

recognised problems in achieving an integrated approach.330 

"True integration is an elusive ideal that can be very difficult to attain. Converting the 
gut appeal of integrated resource management to an operational reality is a complex 
and enormous task. .. Integrated resource management evolves, sometimes muddles 
along, and may be squeezed out in the bargaining process. The best is often 
sacrificed for better resource outcomes, defined in terms of that people will accept 
(note that good policy is acceptable policy, but the reverse is not always true) ... We 
will never have a Plan that is the total answer no matter how sophisticated our 
analysis of the issues might be. Circumstances will continue to change over the life 
of the plan as will people's desires and perspectives. Because of the variety and 
diversity of interests involved in resource management, I would contend that truly 
integrated resource management is not politically attainable ... I propose that an 
integrated approach is something we should work towards. We should not be 
discouraged by complexity, criticism or apathy." (Bush-King, 1997, bold added) 

These ideas are also not new to 'sustainable environmental management', Friedman (1987) 

in describing the work of planners noted that they are asked to solve what he called 

"wicked problems". Such problems lack clarifying traits, that is, they have no clear mission 

and it is not clear if the problems have been solved. Friedman (1987) further described 

public policy issues as "malignant, or vicious, or tricky, or aggressive" and suggested that 

the nature of 'wicked problems' may not be suited to rational techniques designed to solve 

problems quickly and clearly. 33 1 As such planning problems ought not to be seen as 

'deterministic' of solutions. Describing and defining a problem, setting its parameters, 

329 Frieder (1997) describes that IEM is "a way of thinking about the environment as a whole and 
managing the environment in a way that recognises the links between elements of the whole", while 
Bush-King (1997) states IEM "is NOT about fragmented decision making so that only one resource 
element is considered at a time. IM does NOT focus on short term goals that ignore the interests of 
future generations." Caldwell (1972, in Frieder, 1997) provided advice on how to achieve integrated
comprehensive planning , "there is need for administrative organisation that (1) is sufficiently 
comprehensive to encompass the problems under attack; (2) facilitates coordination of all related efforts; 
(3) is adaptable to the dynamics of environmental change and to progressive stages in the solution of 
environmental problems; and (4) is capable of obtaining , evaluating, and applying appropriate science 
and technologies to the problems." 

330 Biihrs and Bartlett (1993, pages 135-156) provide a thorough analysis of the practical difficulties 
of institutionalising greater capability for comprehensive, integrative environmental policy. 

331 His reasoning is based on the characteristics of the wicked problems which are: no definitive 
formulation; no stopping rules ; no immediate and no ultimate test of a solution; they do not have 
enumerable or exhaustively describable sets of potential solutions, nor is there a well known set of 
permissible operations that may be incorporated into the plan; every wicked problem can be considered 
a symptom of another problem; the existence of discrepancy in representing wicked problems, gives 
rise to concern that the choice of explanation may determine the nature of the problem resolution (ibid). 
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selecting what data or information is 'relevant' to include in analysis, selecting the type of 

analysis, are activities that contain elements of 'choice' or 'judgement'. Consequently these 

activities provide scope for negotiation at each phase of planning, towards formulating 

options for a management response to 'solve' problems and/or to 'resolve' issues. 

Friedman's observations about planning problems are relevant given the criticisms of 

current planning practices ability to achieve integrated environmental management. 

Resource and environmental planning problems can be seen as 'wicked problems', and the 

efforts at 'integration' that are needed to achieve 'sustainable management' require 

reconsideration of planning processes, beginning with problem framing and objective 

setting. "In 1996 the Ministry for the Environment conducted the first annual survey of local 

authorities332 
. • . [it] concluded .. . that regional and local authorities are making 'limited use' 

of the mechanisms for achieving integrated environmental management provided by the 

RMA. .. IEM is neither well understood nor systematically practised" (Frieder, 1997, ME). 

iv Prescriptive versus 'pennissive' approach- reactionary planning versus anticipatory 
planning - satisfying versus optimising planning activity. 

"Local government officials face both a cooperative policy that promotes local innovation 

and a coercive mandate that prescribes particular actions for a given aspect of 

environmental management" (May, 1997). Commentators report that there is a focus on 

procedures and doing what is 'required' to the letter of the RMA, rather than seeing how 

the objectives or goals of those processes can achieve sustainable outcomes, or looking 

for other ('unprescribed') means to give effect to the goals and objectives of the RMA. 

"Some of our current problems are due to the fact that the plan-writing efforts of local 
authorities are focused on the wrong goal. Instead of developing a local interpretation 
of sustainable management, Councils are concentrating on getting the plan operative, 
that is on satisfying the prescriptive provisions of the RMA, not the permissive ones". 
(Crawford, 1997). 

"Overall, [/EM] is happening in bits and pieces, but not systematically. There is a 
visible pattern where regulatory approaches, such as consents and plans, receive 
greater attention than longer-tenn n~regulatory matters, such as environmental 
ewcation and state of environment monitoring ... items in the 'regulatory basket' have 
force, while items in the non-regulatory basket generally do not. Items in the 'non
regu/atory basket'. .. currently receive less attention. It is in this second tier that we 
find most examples of integration. Non regulatory programmes are unlikely to have 
numerical performance targets, do not have monitoring provisions and do not carry 
the force of law. They are not written into plans and may or may not be financed. 
Bringing attention to this set of issues, that require attention, and the set of policy 
instruments available for application, requires leadership and vision on the part of 
resource managers.... It is my impression that this RMA temtory is still seriously 

332 Frieder (1997, Ml) notes that ''the [MfE] concentrated on a limited set of regulatory/statutory 
activities when, in fact most integrated management happens as part of non-regulatory or voluntary 
activities. Also, the survey missed several key 'mechanisms' provided by the Act for achieving 
integration such as [AEE] and the development of regional indicators." 
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unexplored .. .. Statutory timeframes obviate more participatory, albeit time-consuming, 
multi-stakeholder processes ... and pivotal concepts, such as 'cumulative effects' and 
'life-supporting capacity', are left totally undefined... Focusing on implementation 
means orienting the institutions, the people, the economic factors, and information 
systems toward sustainable New Zealand' (Frieder 1997, bold added, ME). 

Reasons for this pattern include, "compliance will tend to be driven by the [coercive 

mandate] since the prescription is clear and sanctions can be imposed" (May, 1997); it is 

tempting, and easier, for councils to concentrate on satisfying the coercive aspect of the 

mandate (the procedural steps) rather than the permissive part (developing a local 

interpretation of sustainable management); the lack of 'shared understanding' of sustainable 

management; the influence of the legal system on practice; (Crawford, 1997; May, 1997); 

items in the 'non-regulatory' basket are generally 'more complicated'; "In spite of the 

common-sense appeal of [IEM], it is largely considered 'puffery', or a luxury for planners 

to entertain after the 'real work' is complete" (Frieder, 1997). 

There are a number of problems associated with that approach: "inconsistencies arise 

when officials face both a cooperative and a coercive mandate" (May, 1997); the focus on 

required process limits planning's ability to act in an anticipatory rather than a reactionary 

way; it works against integration; it leads to 'satisfying' rather than 'optimising' activity; "the 

goal, to promote sustainable management, is sidelined" (Frieder, 1997); it stifles innovation 

and obscures opportunities for cost savings and better environmental outcomes, (ibid) and; 

it limits local initiative and local 'visions' of sustainable management (Crawford, 1997). 

Again, such ideas are also not new to planning. Albrechts (1990) suggested that planning 

"professionalisation has grown within a framework of the bureaucratization of planning. This 

has had powerful implications for the conduct of planners and their intellectual tasks .. . 

Bureaucracy emphasises and demands 'formal', or procedural, rationality. Substantive 

rationality, or what planning is about, takes second place to procedural efficiency in this 

environment". Levy (1992) agreed, writing "planning theory often discusses planning as a 

process, but much less frequently discuss where this process is to lead". However, 

resource and environmental management has been shown to be a political undertaking.333 

Levy (1992) suggests that "because planning actions are clear proof that they are not only 

instrumental, the implicit responsibility of planners can no longer simply be to 'be efficient', 

to function smoothly as neutral means to given, and presumably well-defined, ends." 

"Planners are more than navigators who keep their ship on course. They are necessarily 

333 To be useful and effective within bureaucracy, the planning profession was promoted as being 
founded in neutral rationality, technical and procedural competence, having a toolkit of useful techniques 
and skills which enabled them to lay claim to being expert information analysts and neutral policy 
advisors. Planners became more concerned with how to plan than with the outcome of planning. 
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involved with formulating that course" (Forester, 1989). However, Levy suggests (1992, Ml) 

"for planning, this is an age when tactics are dominant and grand strategies and grand 

visions are less prominent." Commentators have noted a problem is a lack of 'shared 

environmental vision' and 'grand strategies' . The implication is that planners must 

"rededicate themselves to the substantive ideas and consequently become more heavily 

involved in the development process" (Albrechts, 1990), or at least in formulating strategies 

and visions. "There is a need to reconsider critically the role of planning and planners, 

taking into account their traditional strengths and weaknesses but also taking into account 

the changing circumstances" (ibid). 

v Legal formalism - 'rule-bound' decision making, strict protocols for giving 'evidence' 
and in decision making - reliance on the Environmental Court for guidance. 

Related to concerns about the focus on prescriptive features of planning, is the role of legal 

culture in shaping policy implementation. An issue is the extent to which' 'legal formalism' 

in the form of rule-bound decision-making, presentation of formal evidence, and legal 

procedure enter into decision processes. May, (1997, Ml) suggests that "cooperative 

intergovernmental policies are hindered by legal formalism because it undermines the spirit 

of partnership". While policymakers have sought to encourage local innovation in 

sustainable management, legal formalism has acted as a restraint. "The reliance of local 

governments on the decisions of the Environmental Court to provide guidance about 

acceptable planing practice has also fostered legal formalism in the planning process" 

(ibid) . However, in defence of taking guidance from the Environmental Court, Hutchings, 

(1997) notes that "most resource management practitioners have welcomed the learned 

logic to emerge from the Environmental Court. Clarity has been provided where none 

appeared to be forthcoming from the Act itself." While clarity and guidance from the Court 

is important then, there are other venues in, and from, which to seek 'guidance' and 

achieve 'clarity' . The findings of the Environmental Court are not considered, strictly 

speaking, 'precedents' .334 Yet, councils are relying more heavily on the legal profession and 

334 To further complicate the matter of relying on the Court for 'guidance', or indeed the standards 
applied in any other 'particular circumstances', or decision making forum, Judge Treadwell (1994, quoted 
in Upton, 1994) said, "Any judge, commissioner or councillor if faced with a case of magnitude, could 
by careful wording of a decision set to one side the principles of the RMA which did not suit the desired 
conclusion. The ensuing decision could not be challenged if based on any particular element of Part 
II which happened to suit the views of the decision-maker. The decision-maker can thus reach a 
decision based on community values presently existing, and then find a section of the Act or a part of 
a regional or district plan which supports that subjective judgement". This reinforces that these decisions 
are frequently highly political and laden with value judgements. The values and priorities, so determined, 
ought to be made explicit in decision making processes as the circumstances describe them. Justice 
Greig (in NZ Rail Limited v. Marlborough District Council, quoted in Upton, 1994) said of Section 5 "This 
part of the Act expresses in ordinary words of wide meaning the overall purpose and principles of the 
Act. It is not, I think, a part of the Act which should be subjugated to strict rules and principles of 
statutory construction which aim to extract a precise and unique meaning from the words used. There 
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Court than they may need too, which is stifling local initiative, innovation and local vision. 

May (1997) suggested "[t]he lesson here is that breaking away from legal formalism is 

difficult where there are well-established legal institutions and traditions", while Frieder 

(1997, Ml) suggested that "[m]oving to the new approach envisioned by the RMA requires 

(among other things) a cultural transition from legal formalism to approaches that use 

informal negotiation and consensus building techniques." 

vi Inadequate data - lack of integrated outcome-based indicators for monitoring. 
Limited use of state of the environment monitoring to feed into planning processes. 

Related to concerns about IEM, is that commentators have described a problem of not 

having a strong basis for measuring outcomes in terms of consistent and rigorous 

indicators of environmental quality. When there is data, it may not be in a form that gives 

comprehensive and . comparable information, as there has been a lack attention to 

developing integrated, outcome-based indicators. There is also not adequate coordination 

between and within levels of government to consolidate information sources. (Church, 

1996; OECD, 1996; Frieder, 1997). Frieder (1997) observes that "Even if there were good 

data being collected and good monitoring systems were in place, there is no evidence that 

adequate feedback mechanisms exist to ensure continuous improvements to overall 

practice." A result is that "[l]ocal authorities cannot fully implement the effects-based 

regulation called for by the RMA. This is in part due to a lack of data about and 

understanding of the ambient environment by both local officials and the private sector" 

(OECD, 1996). Frieder (1997) suggests a reason for this condition is that "state of 

environment monitoring has not been a management priority because it consumes 

ratepayers' money without delivering an immediate quantifiable return and it has a longer 

time horizon than election cycles." Also, councils do not have adequate resources or 

capacity to pursue I EM, "they don't have the data or the tools to look comprehensively at 

environmental impacts ... and they do not have the resources to become environmental 

educators (ibid, ME). Church (1996) notes such issues are "key priorities for investment -

by government, research agencies, central government, and other stakeholders." 

"Until such time as there are better data and methodologies for quantifying, identifying and 

monitoring sustainable management, IEM serves as an indicator or a proxy measure" 

(Frieder, 1997). Evidence of integration, is probable evidence that progress is being made 

towards the goal of sustainable management. "The ultimate test of integrated monitoring 

is a deliberate openness about the language, its meaning and its connotations which I think is intended 
to allow the application of policy in a general and broad way.' I think it is very important, in construing 
the purpose of the Act, that this broad approach is followed." The openness of the wording enables 
flexibility and adaptability as appropriate to the situation or circumstances. 
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is whether monitoring data is used to create understanding and wisdom that results in long

term attitude and behaviour change; in other words, whether findings and lessons are 

communicated meaningfully to the public" (Brosnahan, in Frieder, 1997, Ml) . Similarly, 

Hutchings (1997, Ml) describes the development and application of state of the 

environmental monitoring programmes in terms of capability building, "they will assist to re

emphasise the importance of strategically addressing outcomes. However, the achievement 

of an integrated approach to monitoring presents an ongoing challenge. State of the 

environment reporting is unquestionably an important and cost effective management, 

communication, confidence building and education tool." 

Information uncertainty plays a part in conflict and in designing appropriate management 

responses to risk. The rational planning response to uncertainty is to seek more and better 

quality data, and analysis, to enlighten planning and decision making processes, to reduce 

'surprise' (provide greater certainty) , as causal relationships are better described and 

understood, and the ability to accurately forecast the future outcomes of today's activities 

is improved. However, planners have long accepted they can not expect to be 'all knowing' 

as such a quest is problematic.335 Policy analysis is the predominant model and method 

for planning employed in New Zealand (Bilhrs and Bartlett, 1993). Given an increased 

awareness of the political characteristics of resource and environmental planning and 

management, the planners' role (in defining planning problems, setting objectives and goals 

and in describing or defining 'the public interest') has become increasingly important. Public 

participatory planning at early stages of policy formulation, suggests analysis must be 

tempered by considerations of diverse interests and values, as expertise is no longer an 

adequate measure of 'correctness' of perspective. A new 'endogenous' approach has 

335 Herbert Simon, through his work on 'Administrative Behaviour' and 'policy analysis' , suggested 
that rationality is "bounded" as "one never has total knowledge" . Therefore , one had to make decisions 
the best one could , select a course of action that would somehow manage to satisfy major 
organisational values. "The pragmatic decision problem was rarely how to optimise one's values ; to 
satisfice them was all one could reasonably expect" (Simon, 1945, Ml in Friedman, 1987). Furthermore 
"problems are never solved, they are merely displaced by other problems. The act of implementing a 
decision changes the problem so that there is only ever a continuing development of policy in which one 
does what one can" (Quade 1966, in Friedman, 1987, Ml) . May (1997) reintroduced this observation 
about planning when he stated, a "way to think about policies over longer periods of time [is] to consider 
policies as endogenous processes that foster new circumstances. These in turn, create new demands 
for policy change." As planners can only consider the information at hand, "the major effect of research 
on policy may be the gradual sedimentation of insights, theories, concepts and ways of looking at the 
world' (Friedmann, 1987, Ml). Similarly , Quade and Boucher, (1968, in Friedman, 1987) suggested 
"analysis is an, interactive process in which the complexity of the full problem frequently far outruns 
analytic competence". The suggestion was therefore that "analysis must be tempered with and used 
alongside experience, judgement and intuition". An emphasis on the expertise of planners in policy 
analysis, underpinned confidence in that approach. However, that confidence must also be based on 
the precept that planners adhere to their professional ethical code and their public mandate. That is, 
there is an assumption that such expertise is working in the 'public interest', that planners are 
professional, have integrity, and political autonomy (are not prone to 'capture') . 
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emerged to the development of policy, as May (1997, Ml) suggests "Three types of 

demands seem relevant to this [endogenous] way of thinking about policy over time: 

legitimisation of regional governments as important entities in intergovernmental system; 

mobilisation of constituency demands that results from participatory processes; 

empowerment of planners and other professionals." 

As planning, must cope with 'bounded rationality' the implication was that planning, at best, 

is a 'satisfying activity'. The concept of sustainable and integrated environmental 

management has brought 'satisfying' activity into the open. As the holistic environment is 

considered, a wide range of objectives are to be taken into account and if only some 

objectives are consistently met, then the questions must be 'satisfying what, for whom, and 

why?'. The concept of 'sustainable management' and thus also 'integrated' management, 

by definition, seek to be 'optimising' activities. An acceptance of 'satisfying' only some part 

of the range of objectives would undermine the credibility, integrity and efficacy of the 

approach to resource and environmental management described in the RMA. 

Commentators on RMA implementation describe the importance of problem definition and 

objective setting , as crucial preparatory activities in the planning endeavour if 'integrated 

environmental management' is to be achieved (for example, BUhrs and Bartlett, 1993; 

Frieder, 1997). In addressing the issues of 'bounded rationality', 'satisfying' planning activity 

and the 'politics of expertise', therefore, attention must be paid to methods and techniques 

for defining and describing planning problems, setting objectives or goals. Further-to-that 

the RMA requires wide consideration and evaluation of planning proposals.336 

"If Section 5 provides the heart of sustainable management, Section 32 is its mind ... 
Ministers and local authorities are required to satisfy themselves that any instrument 
they propose to use (an objective, policy, rule or other method): is necessary in 
achieving the Act; is the most appropriate means of exercising the function, having 
regard to its efficiency and effectiveness relative to other means. In order to address 
these issues, decision makers are given a list if issues to consider (including other 
ways of proceeding, such as incentives and charges), and are required to conduct an 
evaluation of the likely benefits and costs of the principal alternative means, including 
likely implementation and compliance costs. The Act itself does not promote any bias 
between individualism and communitarians (an argument developed in Mr Grundy's 
paper) although the duties under Section 32 to consider and assess alternatives and 
to assess costs and benefits prior to employing any instrument under the Act implies 
a strong bias against crude regulation.)" (Grant, 1996, ME). 

336 In the case study in this research, a s32 report was prepared by consultant planners and was 
criticised by public participants. Commissioner Bornholdt (1995) observed, "The s32 record is not 
intended to be a comprehensive record of the detailed analysis of the issues and options ... Rather, the 
record is a summary of the findings of many years of investigations, analysis and Council decision
making processes ... the s32 process is an ongoing one and does not cease upon notification ... The 
policy development and evaluation process must take into account the matters raised by submissions 
after notifications, as well as any new information and technology which may arise as the result of 
further work and investigations." 

389 



To address the issue of values in defining problems, setting objectives and establishing 

performance standards, the MfE makes a number of important observations: 

"Human values underlie our identification of standards as well as our response as 
individuals and as a community to development proposals.. . environmental 
assessment should reflect the values inherent in the principles of the Treaty of 
Waitangi and have regard for the values of those affected by a project. It should be 
remembered that the values of all people are important, irrespective of ethnicity, 
income, wealth, education, occupation, age, gender or culture. Experts should avoid 
using their own values on the assumption that they are a good incfcator of what the 
average values are or ought to be. Technical experts have no claim to superior 
values. Hence, for example, assessors should consult members of the community or 
their elected representatives in the selection of impact categories to be investigated. 
In this respect the special obligations on central and local governments to recognise 
the principles of the Treaty of Waitangi should be borne in mind. Jn many cases there 
will be winners and losers associated with the implementation of any proposed policy 
or project." (MfE, 1992, No.3, bold added) 

vii The quality of consultation efforts. 

Observations about the quality of consultation processes (for example in PCE, 1996) have 

led some to question whether democratic principles are threatened. For example, "The 

publics' right to participate in planning resource exploitation and local body decisions 

appears to be seriously undermined, and at times, nullified by ignorance, cost and the 

intimidating nature of proceedings ... The serious imbalance in resources between parties 

is most dramatic in major hearings, where counsel and experts can be paid massive fees 

by proposers, with which people and watchdog groups simply cannot compete." (Advisory 

Committee on Legal Services Te Whainga o Te Tika - In Search of Justice Report to the 

Minister of Justice, 1986, in Gill, 1996). The problems and limitations of public 

participatory/consultation and EDR processes have been outlined in Section Ill of this 

thesis. While, it is not intended to reiterate these findings, other commentators highlight 

certain issues. 

The PCE identified barriers to participation including: a lack of awareness of RMA 

procedures and the significance of the policy and plan formulation process; council 

management of decision-making processes; statutory procedures such as time limits; and 

resources (people, time, skills, funding) for the public to participate. "Submittors need to 

understand the application and what its likely effects will be. They will have to put their own 

time into considering such information as is available, which may not be in a form easily 

comprehensible to non-experts. They may have to take time off work to attend hearings; 

and they may feel the need to employ their own experts to assess the technical information 

and advise them. This last cost is one that arises partly due to the lack of trust many 

people have towards developers and councils" (Gill, 1996). Frieder (1997) describes 

inexperience with the essentials of fair process in describing problems. 
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"Meaningful and effective stakeholder participation is not occurring in implementation, 
apart from a few exemplary cases. The capacity, the concffons and the willingness 
to explore new participatory approaches are missing. Furthermore, there are not 
principles for deciding who is a legitimately interested party nor is there assistance 
available to bring community groups equally into the debate ... While RMA planning, 
implementation and monitoring are to be outcome-based, the process has an 
enonnous influence on the quality and efficiency of the result The process influences 
which values are to be reconciled and who buys into a policy, programme or plan. 
Especially in cases where new issues are identified. .. it is not uncommon to see 
resistance to new controls or programmes. In these instances, it is extremely 
important to pay attention to process ... stakeholders and businesses seem to be 
neglecting their responsibility. They tend to react on an ad hoc basis when their 
particular interests are threatened rather than acting constructively with attention or 
respect for the public gooc!' (Frieder, 1997, bold added, ME). 

viii The role of central government agencies - lack of support services and resources. 

There is some criticism of the RMA for example, Frieder (1997) suggests that "Several of 

the impediments to integration are found within the RMA itself. The RMA poorly defines the 

roles and responsibilities of regional and territorial authorities. It poorly develops the role 

of central government. The law makes many of the integrating mechanisms overly 

bureaucratic." While, May (1997) observes "ambiguities in the provisions of the [RMA] with 

respect to assignment of policy and planning tasks." 

However, a more frequently expressed concern is that central government agencies have 

not provided the guidance and support necessary to appropriately and effectively facilitate 

the transition, or to monitor the efforts of local government in order to evaluate the RMA's 

effectiveness (Frieder, 1997; Le Heron & Pawson, 1996; May, 1997; Crawford, 1997). For 

example, May (1997) describes that local authorities rely on cental agencies for guidance 

about compliance in carrying out policy setting and planning under the RMA, but "the ability 

of cental government agencies to respond, however, is constrained by staffing limitations 

and the sheer magnitude of issues involved in implementing the [RMA]. .. the reduced role 

of central government agencies looms as a potential factor in limiting this type of 

(cooperative-facilitative) leadership." A reason for difficulties is that "[c]odifying sustainable 

management is, in fact, a very difficult thing to do. If local authorities are to do it well, then 

considerable resources are needed to undertake the technical work and consultation 

necessary. Not every council has these. And, in my opinion, central government. has not 

carried out its role, to facilitate capability building, in a timely and constructive fashion ... As 

a result of all this uncertainty, sustainable management is being defined rhetorically, without 

adequate research or the benefit of 'shared' understanding" (Crawford, 1997, Ml, ME). 

The PCE's Office "fulfils the role that implementation theorists call a 'fixer' by drawing 

attention to implementation problems and making recommendations for reform. This is an 

important buffer in disarming potential challenges to the RMA and in identifying potential 
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adjustments" (May, 1997). Neither that office nor most commentators have 'challenged' the 

RMA or called for reform337
, instead they call for help for local government, in increasing 

awareness and capabilities, coordinating efforts between government agencies and 

providing advice on how to enhance their effectiveness in seeking to implement the RMA. 

"As the environmental policy advisor, [MfE] should be articulating the national policy 

direction. Lack of resources stifles this important leadership role" (Frieder, 1997). Similarly, 

Hutchings (1997, Ml, ME) does not think local implementors should carry all responsibility 

for why the challenges posed by the Act have not been met. He asserts "it is not the 

players themselves who are entirely at fault... [contributing factors include]: Firstly, the 

institutional arrangements in which these players are required to work; the prescription of 

the tasks they are required to undertake; the level of support provided to them to allow 

them to complete those tasks. Secondly, consent seekers, with varying degrees of skill and 

commitment must share responsibility . And thirdly, the over expectations of the community 

at large may also have had an influence." 

14.9.3 Addressing the issues described as 'emergent themes': inducing and/or facilitating 
the transition - enhancing 'capabilities and capacities' 

Rather than identifying fundamental issues in implementing the RMA, such as those noted 

above, it is common for commentators to provide lengthy lists of criticisms on the work of 

government agencies. While these concerns are important, such lists do not explain why 

these characteristics arise, or what its source might be. For example, 

"Too many local authorities are directing their effort towards the achievement of social 
and economic planning, not the sustainable management of natural and physical 
resources. Regulation and control tools are being selected without sufficient 
assessment of the suitability of incentives and other non-regulatory methods. Too 
much focus is being placed on activities and not enough on effects. The level of 
control over activities with minor effects is excessive. Too many decisions are going 
through cumbersome enquiry processes. Excessive information demands are being 
made. Not enough upfront information is provided by local authorities to allow 
resource users to know what values a community is trying to protect. No consistency 
is evident between the plans of adjacent local authorities. The achievement of 
integrated management is more rhetoric than reality. An excessive number of 
resource consents for a single activity. Compliance costs are too high. Resource 
users are carrying too many of these costs, in comparison to the community at large. 
In effect, what the participants at that meeting were saying is simply that, the 
fundamental building blocks for good resource management practice must first be in 
place before we can achieve the sustainable management of natural and physical 
resources" (Hutchings, 1997, citing concerns expressed at a meeting convened by 

337 Although some critiques have, for example Luxton, 1997 as Minister for Commerce and Nixon, 
1997 in "Working with the RMA" a paper to the Fifth Annual Resource Management Summit, AIC, 
Auckland. There is currently also speculation as to whether a group of three advisors, set up in March 
1998, by Upton as Minister for the Environment, will recommend amending Section 5, or the definition 
of environment to remove references to social and. cultural aspects of the environment, so that 
management would only intervene on behalf of the 'natural and physical parts of the environment'. 
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the Minister for the Environment that was attended by members of the 'Resource 
Management Law Association' and of 'New Zealand Local Government') . 

The analysis in Section 111 of this thesis also provides such a list. While these are valid 

criticisms, each can be categorised as arising from one of the other problem areas 

identified as emergent themes above, as they are symptoms of more fundamental issues 

for RMA implementation. Rather than focusing on such criticisms, it is pertinent to consider 

means for addressing some of the 'fundamental' issues, and some recent commentators 

on RMA implementation have provided suggestions for addressing these. Comparison 

between their suggestions and those of participants in this research (in Table 19, Chapter 

13, p351-355) reveal they share similarities, which illustrates, as the RMLR process did, 

that grass-root ideas and those of professional advisors do, at times, converge. 

i Describe the assumptions about what it takes to achieve 'the objectives of RMA 

"All policies contain assumptions about what it takes to achieve their objectives. Policies 

sometimes fall short because their assumptions are incorrect or cannot be met. The [RMA] 

rests on a variety of assumptions about the nature of the problems posed for environmental 

management, the commitment and relationships among different government authorities, 

the means for bringing about more effective planning, and the role of planning in fostering 

appropriate choices" (May, 1997). There is a need for identification of all the assumptions 

applicable to effective implementation of the RMA. These need to be tested in reality and 

efforts made to address any limitations arising from incorrect assumptions, or to more 

widely disseminate their relevance. It is not the purpose here to identify all such 

assumptions, but some recent indicators (described above and in this research) do point 

to areas which could be considered. 338 

Another area includes analysis of the debate as to whether the concept of 'sustainable 

management' is itself an ethic, or is underpinned by ethical values. If ethics are manifest 

in the Act, but there is evidence that some of those who are obliged to implement that law 

do not share its ethical view, then perhaps a fuller explanation for these ethical stances 

could be more widely promoted to implementors and citizens alike. The role of judges and 

other decision makers is particularly important, 339 as Grant (1995) observes, 

338 Frieder (1997) noted some assumptions, including: the environment is a dynamic system 
comprised of interconnected elements .. . and should be treated as whole; those governing bodies closest 
to resources are the most appropriate to govern the use of resources; therefore, responsibility for 
implementing the RMA is decentralised to local and regional authorities; efficiency comes from shifting 
attention and regulation away from 'activities' and onto the 'effects' of activities; the RMA recognises 
the Treaty of Waitangi and the partnership that exists between the Crown and the Maori. 

339 Refer to Judge Treadwell"s comments (1994, footnote 334, p386). 
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"Contrary to the strict notions of positivism, judges do often apply moral and political 
judgements in their interpretation of the law. In what the courts actually do, law and 
ethics are intertwined ... judges have to make choices between vying interpretations 
on the basis of which approach better reflects people's moral rights and obligations. 
Section 5 releases them from the shackles of legal positivism, yet it does so at a 
strategic level ... The Act does not give judges the power to balance the values to be 
pursued: this it entrusts to communities - or at least, political institutions of local and 
central government working through a process .... for the resolution of conflict between 
those values it must tum to process. The flesh is to be put on the bare bones of the 
section by the methods provided for in the Act ... It is through the adoption of plans, 
within a policy framework determined by regulations and national policy statements, 
and mediated by the [Environmental Court] under Schedule 1, that local communities 
are to assert their current needs. Those opposed to growth or to a particular 
development need now to position that opposition in a sustainable management 
framework, but that framework, as we have seen, is not flexible" (Grant, 1995) 

ii Advocacy for a strong environmental vision, kaupapa and direction - Shared policy 
objectives and goals. 

The OECD, urged New Zealand to "adopt more concrete goals and quantified targets with 

deadlines for environmental policy at all levels of government, taking into account pertinent 

data on the state of the environment'' (quoted in Hutchings, 1997 p9). May (1997, Ml) also 

suggested that, "The primary condition for a workable cooperative policy is a shared set 

of policy objectives. Officials at local, regional, and central government levels must have 

sufficient desire to take on environmental problems and to engage in a process for 

addressing them around cooperative principles" 

However, a significant barrier to efficacy, that arises in part from the dispersed nature of 

RMA implementation, is indicated by Frieder, (1997) who noted that there "is a lack of 

advocacy for a strong environmental vision, kaupapa and direction ... It was believed that 

clarity and meaning [of 'sustainable management'] would be divined through locally driven 

implementation. This has not happened because implementation is skewed - local leaders 

pay attention to efficiency and customer service delivery but not [to] the quality of 

environmental outcomes." She observed "an unusual cultural relationship with change that 

permits macro changes while it resists micro changes". That observation describes that 

parochial interests frequently override altruistic or higher principles, in that while people 

may agree with 'sustainable management', when that principle competes with other 

objectives and priorities, (which it does at local level), higher principles are sacrificed, thus 

illustrating that the political reality is that is too easy to fall into the pit described by Blowers 

(1991), that of "immediate rather than deferred graJification."340 

340 Addressing this issue was described earlier as requiring committment. Committment, in turn, 
requires providing the motivation and the means (on three fronts concurrently) to implement the concept 
of sustainable management. 
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"There is a visible lack of strategic environmental direction among local authorities. 
In some cases, cost minimization has trumped sustainable management as the goal. 
In other cases, local authorities refuse to undertake 'visioning' exercises because 
some pressure groups erroneously equate community visioning with central planning. 
Environmental vision should come from all sectors of society. The business 
community in NZ is not yet embracing a leadership role or a vision for sustainable 
NZ... Achieving sustainable management cannot happen without the business 
community. Many NZ businesses appear to be caught in a reactionary mode of 
fighting for deregulation and privacy rather than being active partners in shaping 
smart environmental policies and management to secure NZ's clean and green 
championship in a competitive world economy." (Frieder, 1997, p54, bold added, ME) 

Frieder (1997) suggests that the implementation conditions that are present when IEM 

occurs includes: creative people; enlightened leadership; pre-existing programmes or 

conditions that favour integration; resources and capacity; clarity of purpose; good 

communication. She describes that "enlightened leaders .. . see people as valuable assets 

and manage their organisations to maximise communication, cooperation, flexibility and 

resiliency. They allow tall poppies to grow; in fact, they have been known to water them .. . 

articulate a vision, provide direction to their team and reward innovation. They look to make 

outputs produce the desired outcomes." One means to promote and encourage 

'enlightened leadership' would be through the LGNZ organisation, as Hutchings (1997) 

observed , in regards to making better policy "local government's own collective organisation 

is ... focused on providing leadership." LGNZ's goals include "the promotion of autonomy, 

accountability, effectiveness and efficiency in local government, and the enhancement of 

sector performance through collective development." The MfE, has recognised the need 

to work with LGNZ to promote stronger leadership and collaboration between resource 

management implementors. "A detailed programme is now underway to improve the quality 

of resource management practice. Major projects are proposed under the headings: 

information and communication; compliance costs; public participation; plan quality; iwi 

consultation; and Hazno/RMA interface" (Hutchings, 1997). 

iii Government agencies are advised to employ a cooperative-facilitative approach, b 
provide leadership and vision, and to be innovative. Government authorities need 
to establish means and ways to collaborate their efforts. 

Commentators describe that the RMA employs a cooperative-facilitative approach, (May, 

1997; Frieder, 1997; Crawford, 1997) and provide advise on what that means and how to 

improve practice of the approach at different levels of government, and also between 

government agencies. While many suggestions apply to central government agencies, most 

apply to local government agencies as 'on the ground implementors' of the RMA. A reason 

for that is indicated by Frieder, (1997, ME) who noted that "The RMA serves as a 

framework, not a blueprint. Accordingly, it gives local authorities enormous responsibilities 

and flexibility to identify the most efficient means of achieving the goals of the Act and 
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meeting the needs of communities. .. improvements to RMA implementation will come ... 

from people through leadership, vision, cooperation and kaupapa." Such comments 

describe that 'leadership' under the RMA is not authoritarian, as Upton (1994 Ml) noted 

"Ours is a statutory code with socially mediated resource allocation mechanisms." 

"At the heart of the RMA is a 'cooperative-facilitative' intergovernmental approach that 
emphasises: Sharing of decision making; dialogue among governmental, citizen and 
business stakeholders in crafting plans and development assessment; planning and 
management based on environmental effects; enforcement of regulations based on 
flexible interpretation of rules ... A cooperative, intergovernmental approach "empowers 
regional and local governments to act as trustees for managing resources and the 
environment. Local authorities are told to think seriously about the problems and their 
solutions, and to follow a prescribed planning process. However, the specific actions 
for managing development and land use are left to the local authorities to determine ... 
The advantage of the integrated, comprehensive approach is one of reducing conflicts 
in approach and objectives. The potential disadvantages come from added complexity 
and more limited ability to single out particular issues for attention" (May, 1997) 

Cooperative regimes foster local governmental ownership of environmental management 

programs, which is important because it provides the constituency base for fashioning 

acceptable land use and development actions. However cooperative regimes "open the 

door to potential capture of local decisions by development interests. The flexibility provided 

under the [RMA] has the potential to result in different directions" (May, 1997). These 

comments underline the requirement for appropriate and effective consultative forums, and 

dialogue between not only relevant government agencies but with the public, because as 

the PEFWP (1985, ME, Ml) suggested "all groups in the nation share these responsibilities, 

and it is the role of each ... to help the nation to meet them", and that "the proposed system 

is aimed at encouraging positive concern about the environment to guide the decisions and 

actions of all individuals in the community" (ibid, p8, Ml). Among the suggestions for local 

agencies are: sharing decision making; dialogue with other government agencies and 

constituencies; 341 enhancing the capacity and capabilities of local government agencies; 

develop new approaches to planning; foster local and community 'ownership' of problems 

and their solutions; encouraging innovation; using outreach and advocacy. This list of 

suggestions is not exhaustive but indicates that there are many opportunities for 

government agencies to improve their cooperative-facilitative role in implementing the-aMA. 

As Frieder (1997) observed, "The Act was boldly conceived. It must be boldly implemented 

341 Again the idea of 'dialogue' is not new to planning, for example, in presenting the "strategic 
choice" theory of planning, Friend & Jessop (1977, Ml) described the nature of planning as having a 
basic framework of a "continuing dialogue between the government system and a community system." 
They suggested that the kinds of capabilities that public authorities must develop if they are to cope 
effectively yet democratically with the challenges (of strategic choice, given the characteristics of 
planning problems) hinge on their responses to uncertainty, and making appropriate value judgements 
which they suggest "requires expansion of the decision field". In recent commentaries this expansion 
is described as practising 'integrated management', while in the language of the reform period it was 
described as a need for 'comprehensive' and 'inclusive' planning. 

396 



as it was envisioned", in a cooperative-facilitative-integrated fashion, by focusing on 

outcomes and by employing a full range of policy instruments to respond to issues, 

priorities and values of varied communities. 

May (1997) suggests that innovation can be facilitated by cooperative regimes like the RMA 

"but it will not occur without substantial follow-through with technical assistance and 

attention to concerns by local government officials about the legal standing of the new 

approaches." While, Church (1996) suggests, "more of the solutions lie in improved practice 

and the full and creative use of existing tools ... One approach which is not widely used is 

the national policy statements ... Likewise, there are arguments for looking more closely at 

both standards and guidelines." Frieder (1997) saw the best examples of integrated 

management in non-regulatory planning processes. These comments illustrate that 

collaboration between community groups and government agencies to provide some 

guidance or advice to implementors, and perhaps also some 'standards', would improve 

RMA implementation, as there are uncertainties surrounding the use of non-regulatory 

(permissive or alternative) planning approaches. "A lot also depends on the facilitating 

features built into planning mandates and the actions of relevant central governmental 

agencies in providing funds, maps, and other information" (May, 1997). 

"Cooperation cannot be simply mandated ... [NZ's] central government agencies have 
adopted an informal, facilitative style in their dealings with local authorities. The 
approach of central government agencies to local authorities is also important. Under 
a cooperative-intergovernmental mandate, the challenge for higher-level government 
agencies is to provide leadership that is facilitative and non-interventionist. The 
amount and nature of assistance provided by higher-level governments is important 
for achieving successful outcomes ... the commitment and capacity of relevant central 
government agencies need to be strong to foster an informal, facilitative approach by 
government agencies. This puts a premium on having, we/I-funded and committed 
central government agencies in addition to having requisite resources for assisting 
lower-level governments" (May, 1997, pS, ME, bold added) . 

iv The cooperative regime or mandate involves cooperation - partnerships -
collaboration - coordination - flexibility - adaptability - inclusivity and integration -
sharing power - fanning allegiances - networking - building strong relationships and 
trust - creating constituencies - enhancing community (stakeholdetj 'ownership' of 
issues - innovation in exploring the 'pennissive' mandate of the RMA. 

Ideas for cooperation and collaboration are in two streams, both intend to raise capacity 

and commitment towards implementing the RMA. One stream relates to greater sharing of 

information, skills, resources across and between levels of government. For example, 

"Some of government's environmental expectations are defined in the RMA, others 
for the coastal environment in a National Policy Statement and still others more 
explicitly in Environment 2010. The achievement of these expectations does not lie 
in a single government department or local authority. Achievement lies with all 
individuals, a range of agencies, and within a variety of statutes. What we need is a 
clear implementation strategy for each of these priorities, clear linkages between all 
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the agencies responsible for each priority, and a clear stock-take on the adequacy of 
the regime currently being applied to the achievement of those priorities." [local 
government authorities could be making use of economies of scale, as] " ... the 
possibility exists that resource management services would be delivered through 
jointly-owned special purpose organisations". Another option [is to] make greater use 
of s33 of the Act to transfer or delegate responsibilities between local authorities, 
particularly for the control of land use." An advantage of "the transfer option is that 
it puts to rest accusations of conflicting objectives which district councils sometimes 
experience when making resource management decisions. District councils would be 
able to focus on the provision of local public good services and the promotion of 
healthy, growing communities" (Hutchings, 1997, ME). 

The other stream relates to a need for local government authorities to form networks and 

to collaborate with their community. Commentators advise that early efforts to establish 

'networks', build relationships and trust, and to engage the community in planning 

endeavour is crucial for better implementation of the RMA. The reasons are numerous. 

Participatory planning processes can have positive effects in mobilising the demands of 

community groups for addressing particular problems. 

"Mobilisation is important because constituency demands are critical factors in 
influencing the commitment of local elected officials to higher-level goals. Yet, how 
this plays out over time depends on the constituencies that are mobilised for which 
the potential for capture of local government decision-making by development 
interests cannot be ignored. In N.Z. the participatory planning processes of the RMA 
have fostered involvement of a number of groups and resulted for some localities in 
strong grass-roots demands to address environmental problems. This is helpful in 
focusing attention by elected officials and moving the relevant problem onto the local 
agenda, but it can also lead to conflict within communities about appropriate 
solutions. The recent report of the [PCE] highlights the need to consider various ways 
of mediating conflict as part of planning processes and resource consent" (May 1997). 

Community objectives and goals must be uncovered early, in order that differences can be 

reconciled, and so balance between competing interests can be sought, while formulating 

the local framework for sustainable management. Informal communication is important. "It 

happens not because of what the law says but rather because of organisational culture and 

individual motivation" (Frieder, 97, p52). 

"Ultimately, legislation makes integration possible: but practice determines whether 
it occurs ... The RMA did not encompass all resources and activities ... Legislation may 
form an underpinning framework, but it is only ever going to be one of the means 
through which environmental objectives will be pursued." (Church 1996) 

"An acceptance by those involved in the planning process that integration is a goal 
to aim for, will mean that the various planning ins1itutions and interests ought to worlc 
together. Strategic alliances with community groups and sector interest groups mean 
that even if specific proposals emerge that do not have full acceptance, behaviour 
and attitudes may be altered for the better, but at least differences will be identified 
and the agenda for conflict resolution set." (Bush-King, 1997, bold added) 

Mitchell and Hardy, (1996) suggest, that in addition to targeted, issue specific consultation, 

it is also important to utilise opportunities to build relationships and trust in day to day 

activities that are outside the RMA process as, "It is preferable to enter into a consultation 
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of a specific issue with a strong relationship based on mutual trust, already in place", 

therefore, at all times utilise opportunities outside the RMA processes to: "[b]uild new 

relationships and maintain existing ones; further develop and demonstrate trust; provide 

information on business activities, the attitude of the company to environmental 

management and their public accountability." 

In establishing networks and partnerships, May (1997) suggests there is an important role 

of NGO's (for example, the NZPI) in promoting good practices and in sharing of planning 

practices among local authorities. While , from a different focus, Mitchell (1994, ME) advises 

that successful resource consent acquisition under the RMA depends on the "successful 

implementation of the Three Ts: Timing, Technical competence, Talking ... The third T, 

talking (or consultation) is the ultimate recipe for success ... It is apparent that entrenched 

views often become so when neither party has a full understanding of views and 

aspirations of others." Each of these views highlight that dialogue, building relationships, 

sharing information and ideas, are means to achieve the purpose of the RMA, and that 

establishing networks prior to specific conflicts arising is conducive to successful resolution 

when direct competition and conflict does arise.342 

"The benefits of meaningful consultation are much greater than satisfying a minimum 
statutory requirement ... The desirability of creating strong relationships has strategic 
benefits for resource users, councils, and communities. However, strong relationships 
are based on two separate, but related, criteria: A willingness to negotiate. Having the 
trust of the other party(ies). These are the two 'magic' ingredients for successful 
consultation. Add them to the recipe and you get success every time. Fail, and 
consultation will not be successful. You may well have satisfied the statutory 
requirements, but you won 't have the added bonus of having reached a mutually 
agreed outcome" (Mitchell & Hardy, 1996, ME) 

"There is an equally important but longer-run basis for compelling good planning that 
involves creating constituencies. Indeed, our research on planning mandate shows 
that demand among neighbourhood, environmental, and development interests are 
especially important in bringing about commitment to plan and higher-quality plans. 
It may seem odd at first to ask the basic question of who are the constituents for 
good planning because the presumption is that it is everyone. But, if it is everyone 
then it is no one. If one subscribes to the view that planners work to shape the 
political environment as well as respond to it, then it is appropriate to consider ways 
to build local constituencies for planning. From this perspective, an important aspect 
of the agenda for the [NZPI] and for local planning agencies is to help build 
constituencies for planning. Building constituencies is a key aspect of the participatory 
planning provisions of the [RMA] and of the empowerment of citizens (or other 
groups) to register comments on notified plans and policy statements. Yet, there are 
two drawbacks that strike me as limiting these aspects of the [RMA]. First, these 
processes are only relevant once a council has engaged in planning and thus they 
do not address the more fundamental problem of motivating commitment to planning. 

342 Again these ideas are not 'new' to planning, Forester (1989) suggested planners must 
network/search and satisfice, bargain/increment, adjust/check, and anticipate/counteract, 
organize/democratize. Interactive dialogue between planning experts and others, including the interested 
parties in the community, is essential for the gradual 'enlightenment' sought through policy analysis. 
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Second, as commented at length in a recent review by the Parliamentary 
Commissioner for the Environment, public participation under the RMA is uneven and 
leaves open the possibility of capture of the process by particular interests. My sense 
is that ;t is appropriate to think about the constituency aspects for environmental 
planning as a separate issue from the specfflcs of participation in plan making for any 
given district or regional plan. The former is a broader agenda for raising overall 
capacity (and willingness to commit resources) for planning, while the latter relates 
to particular plans." (May, 1997, p10) 

A recent citizen initiative in Palmerston North, has been the creation of a group called 

'Building Bridges'. This group was established as a result of some public participants 

disappointment at not having effective venues for dialogue with others in the community 

and with Council about citizens concerns. The group was set up with the intention of 

making a more proactive contribution to the City, by anticipating future needs and ambitions 

and taking community concerns and ideas to Council. This is an example of a constituency 

group willing and able to have an input into community affairs. How local government 

receives the input of such groups is, as yet, untested, but can be anticipated to require 

some flexibility and some innovative approaches within Council.343 

v Practise integrated resource and environmental management 

The integrated resource and environmental management approach to planning considers 

the environment as a whole and recognises linkages within it. IEM is to find expression 

through policy and plan preparation and implementation344 (Buhrs and Bartlett, 1993; 

Hutchings, 1994; Church, 1996; Bush King, 1997; May, 1997; Frieder, 1997). "IEM is a 

fitting ethic in the post-reform New Zealand public sector because of its versatility and 

ability to deliver multiple policy objectives: environmental protection, economic efficiency 

343 As an example of possibilities in a flexible approach, consider May's (1997) comments about 
certain prescriptions within the RMA, stating, "Recognition of the variation in local circumstances may 
also require rethinking deadlines for producing plans or meeting other procedural requirements under 
the [RMA]. These are best established as negotiated deadlines that provide reasonable opportunities 
for local authorities to come to terms with policy objectives and provide time for cental government (or 
other) officials to provide the necessary technical assistance. Failure to meet the negotiated deadlines 
then becomes grounds for imposition of effective sanctions. This builds on the strengths of cooperative 
regimes by giving local governments the opportunity to develop more than off-the-shelf plans or 
policies." Negotiating 'deadlines' and other 'requirements' of public participants seeking to comment on 
proposed plans (within 40 working days of notification) or on proposed plan changes, (within 20 working 
days of notification), depending on their 'circumstances', could then also be plausible. 

344 "Caldwell suggested that addressing the question of environmental quality as a matter of public 
policy would necessarily be integrative and comprehensive. In 1972 he wrote : To cope w;th major 
environmental problems there is need for administrative organisation that (1) is sufficiently 
comprehensive to encompass the problems under attack; (2) facil;tates coordination of all related efforts; 
(3) is adaptable to the dynamics of environ. change and to progressive stages in the solution of 
environ. problems; and (4) is capable of obtaining, evaluating, and applying appropriate science and 
technologies to the problems." On Frieder, 1997, Ml) 
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and public accountability" (Frieder, 1997, p43).345 

"The ideal is that we achieve environmental outcomes that recognise the 
interconnectedness of our actions and inactions when it comes to managing 
resources and the effects of their use ... /EM requires an understanding of how the 
environment functions, including an ability to identify and understand the effects of 
human activity ... provided we look beyond a narrow focus, the chances are that 
resource management decisions will be broadly based, and although reflecting a 
compromise position, will be based on an awareness of how the various issues 
interconnect." (Bush King , 1997, ME). 

"/EM is an aproach that can deliver both better environmental outcomes and greater 
economic efficiency ... The concept of /EM provided reformers with a response to the 
demands for both greater efficiency and better environmental protection ... /EM 
provides a framework for identifying and resolving complex resource problems .. . /EM 
helps management agencies with limited resources perform their functions efficiently 
and effectively. Just as the concept of sustainable management provided a basis for 
rationalising resource policy development. the concept of integrated management can 
and should provide the basis for rationalising resource policy implementation. 
Integrated management does this by coordinating the actions of multiple management 
agencies, removing redundancies, consolidating information, improving commun
ication, and promoting a holistic understanding of the environment ... /EM can reduce 
the time and cost associated with RMA implementation. It can offer benefits to 
resource users and interested parties by enabling 'one stop shopping' and convenient 
customer service delivery for consents, inquiries, and assistance." (Fried er 1997, p6)." 

A key to achieving IEM is to focus less on providing the right answers and more on asking 

the right questions. Frieder (1997) has observed, "[t]he benefits of IEM does not depend 

on answers, models or proof. Simply asking questions and making connections will 

engender new ways of thinking about resource management, which is a necessary 

precursor to achieving sustainable management".346 IEM requires an holistic perception of 

the environment so that planning problems are defined in an 'inclusive' way, and 

necessitates describing multi purpose programmes in the setting of objectives and goals. 

For example, the MfE found that to achieve integration, "agencies must begin with an 

objective-setting process: As integrated management requires attention across agencies, 

environmental media, and legislation, the objective setting exercise requires interagency 

co-operation and an acknowledgement of both environmental and human values" (MfE, 

1997, in "/EM: From Theory to Practice"). While, Frieder (1997, Ml, ME) observed "IEM is 

easier when outcomes are clearly articulated because 'what' and 'who' needs to be 

345 Frieder, (1997, p19) identifies a number of economic and environmental benefits of IEM including: 
"cost savings from one-stop shopping; government streamlining and greater administrative efficiency; 
greater environmental protection; better quality information and science from economies of scale and 
coordination; better community participation and thus enhanced accountability; better attention to Maori 
values; recognition that economic, environmental and social dimensions deserve attention in decision 
making; better ecosystem protection; time savings and cost savings from multi-media monitoring and 
synchronizing reporting cycles; improved customer service delivery; better understanding of resource 
systems promoting greater protection over a longer time period." 

346 Raymond Fanikkar described that Western science is very good at coming up with the right 
answers, but suggests it is asking the wrong questions, in espousing new ways considering issues 
On "The Rhythm of Being" Undated and unpublished 'Manuscript of Gifford Lectures1. 
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integrated is situation-dependent... When community-defined outcomes provide a starting 

point, integrating resource management is more easily grasped as a means or an 

approach. But without well-defined outcomes, the notion of /EM is daunting, even 

threatening, to the resource manager who is unaccustomed to looking across borders, 

sectors, or disciplines ... /EM should be perceived as promising means for achieving well 

defined policy outcomes." 

The MfE's definition of IEM (refer to 382), implies certain qualities including: 

comprehensive, inclusive, anticipatory, systems-based, intergenerational, unified, dynamic, 

interdisciplinary and proactive so competing values are reconciled early in the policy 

process. "IEM conveys a sense that the environment is enormously complex; that it is alive 

and always changing" (ibid) . The integrated approach is, then, multi dimensional. It includes 

integration: of policy; of process, of product, and; of outcomes (Bush-King, 1997). 347 It also 

includes, as noted by Frieder (1997): a dimension of time where the impacts of today's 

decisions are considered on future generations; a dimension of justice where the 

distribution of risks and benefits (environmental , social and economic) are considered; a 

biophysical dimension; a values dimension where common goals are established and 

competing values are balanced; a legal dimension where multiple codes of practice are 

reconciled; an institutional dimension to coordinate roles and responsibilities and improve 

communication-flow between various management authorities. RMA implementors thus 

need to develop an openness to inclusivity and a distaste for exclusivity. 

"Evidence of integration includes such things as: a shared objective-setting process; 

information collection and processing which improves the understanding of the biophysical 

environment; flow of information to other agencies and to the public; processes that 

balance competing values and uses of resources; processes to engage third parties, 

stakeholders, iwi, community groups; development and use of feedback mechanisms to 

incorporate monitoring data into policy process" (ibid, Ml). Greater evidence of IEM will 

then, will include an effective extension of 'networks', 'partnerships', 'constituencies' , and 

greater use of collaborative, multi-disciplinary processes. 

vi Integration requires recognition of the multiple functions of plans - building locally 
based knowledge - developing consensus on policy goals - setting local objectives 
for sustainable management - consideration of new ways af soMng problems. 

"Plans (when coupled with policy statements) in principle serve muffiple functions. 
First, plans build locally-based knowledge of cuffent and prospective problems. By 
documenting various environmental conditions, the patterns of development and their 

347 Bush-King also notes 'institutional integration' (between departments, plans etc) but does not 
dwell on it as he distinguishes this as organisational management. 
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impacts, and potential problems, plans setve a 'frame setting' function that helps 
decision makers better understand the situation. Second, planning processes seek 
to develop a consensus on policy goals. In the case of the [RMA] this involves 
consensus around relevant local objectives for sustainable management and with 
respect to more specific national objectives ... To the extent that the identification of 
goals emerge from participatory-planning processes, like those required under the 
[RMA}, they setve a function of 'communicative rationality' in helping to resolve 
conflicts and build consensus. The presumption as well is that articulation of clear 
goals helps to ease implementation since the relevant parties have the requisite 
understandng of what is intended Third, planning processes and resultant plans 
entail consideration of alternative ways of solving problems and reaching desired 
goals. This is the 'instrumental rationality', of plans that is a key feature of the Section 
32 requirements of the [RMA]. In contrast to uniform national requirements, the 
action-component of plans can be tailored to local circumstances ... " "The compelling 
rationale for requiring plans is that they serve the multiple functions noted in the 
preceding paragraph" (May, 1997, p10, bold added). 

High quality plans have a strong fact basis, clear and agreed upon goals, and 

recommended actions that are consistent with goals and that can be implemented. As 

integrated planning is a 'wicked problem', advisors highlight a need for multi-disciplinary 

(collaborative) approach. For example, Frieder (1997) states, "No matter how resource 

issues are sliced, they will always be bigger than their organisational boundaries. The 

structure of institutions must proceed with people in mind. Organisations should be 

designed to deploy multi-disciplinary teams on specific tasks." Similarly, Bush-King (1997) 

suggests that involving a "multi-disciplinary Council staff is a positive as they can contribute 

to the plan from a broad, strategic planning aspect... rather than from a narrowly focused 

perspective." However, "there is a danger that people fall back to their specialities and 

defend their patch, but if there is a common unifying goal, then integration of process is 

more achievable ... The procedural dimension [of IEM] requires that Council take a total 

management approach to problem definition, issue description and analysis, consultation, 

implementation, monitoring and evaluation. The theory is that integrated processes brings 

about an effective exchange of resources within the Council's organisation and between 

Council and external bodies" (ibid, Ml). Crawford (1997) confers with Hutchings in 

suggesting it is "now high time for a shift in focus towards developing local interpretations 

of sustainable management". Commentators also highlight a need for a common local 

vision and facilitative leadership.348 

"In moving towards more integrated process, emphasis needs to be placed on 
building alliances and cooperative partnerships with stakeholders. By building more 

348 Crawford's (1997) advice on how to improve plan quality and capabilities includes: "be more 
honest and do less". She suggests that regions should "have the courage to direct the districts more", 
and that districts should "have the courage to be innovative." In addition she proposes government 
agencies, "Mind your P's and Q's" meaning "QUALITY = Place, the policy statement or plan should 
convey a sense of place. Purpose, clearly define the desired environmental outcomes for your area. 
Prioritise, choose the important issues and act on those first; don't try to do everything. Process, a good 
process is not enough; technical work is important too. Price, be strategic when spending your money. 
Partnerships, collaborate with other agencies and groups to build capability." 
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effective sector and community linkages, information and views can be shared more 
effectively and resources used to the optimum level. A more coherent and cohesive 
approach towards viewing priority issues and concerns at the community level 
increases the chances of disagreement or dissatisfaction while enhancing 
understanding and appreciation of the interconnectedness of environmental issues. 
Thinking about the issue of consultation in decision making is important. Many 
councils perceive themselves to be highly consultative in their approach, but in 
practice adopt very traditional and ritualistic {legal formalism] approach to the 
consultation procedure ... the traditional approach sees the same types of individuals 
involved; however, they do not necessarily represent wider interests and views of the 
community. ... There is debate about whether we should have released a draft plan 
as opposed to going straight to public notification. ... many of the public are only 
interested in the product, not the process in getting to that point." (Bush-King, 1997) 

vii Building or raising capabilities - educate and empower both implementors and 
communities or constituencies. 

"Adjusting to the disciplines of the RMA has been, and continues to be, a teaming 
curve for all those involved in its implementation and practice ... " (LGNZ, 1996) 

Commentators descriptions of what is required or desirable in a cooperative-facilitative 

regime, and in IEM, are underpinned by a necessity to enhance capabilities (BUhrs and 

Bartlett, 1993; Gill, 1996; May, 1997; Frieder, 1997). May (1997) suggests that it is also "a 

matter of managing anticipation in setting realistic expectations as to what any given plan 

is to accomplish and the resources that are necessary to undertake the planning activity." 

Both enhancing capabilities and setting real istic expectations suggest that better 'education' 

of implementors and citizens is needed. In addition, as Church (1996) notes, " ... information 

and education initiatives are likely to be the most effective way to tackle many of the 

problems we now see ... . " 

The PCE's Office identified a key issue is access to information and the timing of that 

access. "The sort of information that submitters need includes: Information about the RMA 

and its processes, i.e. procedural information; how to use the system and what can be 

achieved through the system. The public generally is not aware of the importance of their 

involvement in the policy and plan formulation stage of the process and that if they do not 

have their say at that stage, there may not be an opportunity to do so at the consent 

application stage" (Gill, 1996, Ml). This is also symptomatic of a need for 'education', as 

are Hutchings (1997) observations in identifying 'causative factors' in poor RMA 

implementation. Each of his suggestions point to areas in which efforts could be made to 

enhance capabilities, and indicate a requirement for better attention to education, (of 

officers, councillors , managers, citizens and stakeholder groups, central government 

agencies), not just about 'sustainable management', but also about what is needed to more 

effectively implement the RMA. 

"[l}f the quality of the analysis of the resource management issues varies, and with 
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it the quality of the advice given to elected members, and thereby, the quality of the 
decisions made by those members ... then we must have a serious look at ourselves. 
First, we must question whether our universities and our continuing educational 
programmes are sufficient to generate quality resource management policy analysts. 
Second, we must ask whether our elected members clearly recognise the 
responsibilities they carry, the values of the community that they are to reflect andthe 
framework within which they are to operate (Upton, 1997(b)). Third, we must ask 
whether chief executives of local authorities, have clearly acknowledged the 
importance of the RMA by defining staff structures and remuneration policy that 
recruits, supports and retains the best people. Fourth, we must ask whether the 
nature and quantum of support offered by the MfE has been appropriate. Fifth, we 
must ask have we done enough to assist our communities and iwi to understand the 
Act, and sixth, we must ask ourselves whether our local authority policy analysts have 
sufficiently recognised, championed and collaborated with those they admire." 
(Hutchings, 1997, ME) 

However, formulating and delivering an 'education strategy' or programme will also require 

commitment by, and collaboration between, government agencies, as currently, 

"[t]here is a gap in functional responsibility for environmental education. Those at the 
[MfE] perceive and present themselves as a 'policy advisors' ... which leaves no room 
for advocacy, outreach and education. It is assumed that local government authorities 
are closer to communities and therefore will do the educating. Ministry personal could 
be valuable education resources. They are well informed, have access to state of the 
art ideas and methods and understand the RMA. Their value is under-realised 
because they cannot 'tell the local authorities what to do.' While local authorities, in 
a similar vein, do not want 'to be told what to do by [MfE]', they could benefit from 
[MfE] assistance. {MfE] and local authorities must come to terms and develop a 
mutually beneficial partnership that closes the gap on environmental education and 
taps the strong points of their respective organisations" (Frieder, 1997, ME). 

The ETG (1984, p21) anticipated that "[a] repercussion in implementing change is the need 

to educate, train and appoint skilled people and provide other resources as appropriate to 

the new aims and tasks" as did the PEFWP (1985, p18) in indicating "The education of 

resource managers and users is necessary to ensure that all resource values are 

considered. Such education needs to be backed up by appropriate legal sanctions and 

controls." Recent commentaries clearly indicate that this advice was not effectively 

addressed by central government in passing the RMA. Central government therefore still 

"needs to be able to provide the necessary environmental management skills to assist 

planning bodies in the preparation of regional planning schemes and with the identification 

of and responses to, the environmental aspects of development issues. It must also provide 

the analytical and evaluative skills to give substance to these efforts" (ETG, 1984, p21). 

The benefits of better informed and involved constituencies are many, in addition to the 

achievement of IEM, for example, Conservation Minister Nick Smith (in Frieder, 1997) 

noted that persuasion and education are more likely to make a people more conservation

minded than rules and regulations. Awards programmes use positive examples to 

demonstrate good practice rather than prohibit or punish bad practice. Therefore councils 

also have a part to play as educators for change. 
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viii Empowering local government, planners and their communities - participatory 
planning - interactive planning - anticipatory planning - innovative planning - making 
use of the non-regulatory basket of opportunities - enhancing capabilities and 
committment - open forums to discuss/debate issues, to increase community and 
political awareness - network - create community-government relationships -
address issues of 'values'. 

Commentators refer to the empowering of communities and planners (May, 1997; Frieder, 

1997; Crawford, 1997). Crawford (1997, Ml) stated "[Planners] can improve what [they] do 

in two critical areas - plan quality and capability - and, in so doing, reclaim a powerful 

position as promoters of sustainable management." May (1997, Ml) observed, 

"The devolution of responsibilities ... has breathed new life into the reconstituted 
regional tier of government ... [An] impact that can take on a life of its own is the 
empowerment of planners... the RMA puts planning at centre stage... Because 
different professions have distinctive ways of solving problems, one potential set of 
longer ron outcomes of the empowering of planners under the RMA is a shifting of 
the grounds of debate about local development and sustainability. .. when planners 
become influential, greater emphasis can be expected on land use and development
management solutions to environmental problems ... How this plays out over time will 
depend on the skills of planners and their ability to develop as a profession in 
addressing environmental and resource management challenges. The challenges ... 
are the detailed ones of policy implementation in putting policy into practice. This 
requires shared understanding of policy intent, commitment to carrying out planning 
processes, and willingness to engage in the 'new thinking' that is contained in the 
RMA. Getting this right is not simple, nor is it straight-forward. Finding an acceptable 
approach may prove to be elusive, but part of the search is a willingness to try to do 
better and to team from the experience of others" (May, 1997, p11 , bold added, ME). 

The RMA together with local government legislation "gives councils the scope, on behalf 

of their communities to make choices among different kinds of local public facilities and 

services. It also enables councils to recognise the identities and values of their 

communities and define and enforce appropriate rights within them. Councils have 

discretion to decide, together with their communities through the annual plan and strategic 

planning process, what types and levels of goods and services they will provide .... Councils 

are advocates by virtue of their elected authority and by being close to local issues" (LGNZ, 

1996, ME, Ml). 

May (1997, Ml) observes strengths in empowering planners, but notes that "these benefits 

rest on assumptions that the planning process is taken seriously, that conflicts that arise 

during that process can be resolved, that high-quality plans are produced, and that there 

are adequate resources and commitment to following-through with day-to-day decisions 

that are consistent with the decision-rules and other elements of the plans. Much of this, 

in tum, rests on the commitment and capacity of local authorities to undertake planning and 

follow-through." These observations highlight the importance of the organisational culture 

in which the RMA is operating, and a need for implementors to be aware of the political 

currents and 'structural constraints' to more successfully implementing the RMA. 
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Attitudes towards public participation in planning and decision making processes are a way 

in which organisational 'culture' influences the RMA implementation. "The RMA provides 

for extensive participation by divergent interests such as iwi or community groups. This 

'multi-stakeholder' model of participation moves the process of reconciling competing 

resource values to the front end of the policy process." (Frieder, 1997, p12, Ml). However, 

commentators describe numerous problems in consultation processes, many of which can 

be attributed to these occurring at the 'back end of the planning and decision making 

process'. France (1997, ME) succinctly describes the philosophy behind bringing 

consultation to the front of planning processes "We have less to fear from well-informed 

decisions than from ill-informed decisions ... If you empower people you finish up with their 

best work ... Knowledge is power ... It is those who don't take part that are the problem, not 

those who do ... The philosophy is that the people who can really make the best decisions 

are those closest to and most familiar with the issues. Too often in decision making 

processes these people are not involved." Other frequently cited benefits of bone fide 

consultation are that it: improves relationships and encourages trust; reduces fear of the 

unknown as it dispels misconceptions; it helps the parties identify the issues on which they 

agree and those where they differ, so that the issues in dispute have been narrowed and 

focused. These benefits are important for enhancing ownership and committment to higher 

quality goals described in local planning frameworks for sustainable management. Getting 

the community on side and supportive of a vision and a plan are beneficial if that 

community is to be motivated and enabled to participate in the attainment of sustainable 

management and environmental outcomes. While costs are implicit in consultation process, 

benefits arise regardless of the whether consensus is achieved. Talking to other parties 

and shared information is likely to benefit relationships and focus any opposition that may 

remain (Gill, 1996). Also, "Debate on specific environmental concerns and resource use 

issues increases community and political awareness. Resource management is more than 

simply a technical procedure. Exchange of information ... even under stress, creates a more 

viable atmosphere for more effective planning ... planning with the opportunity for debate 

among all interested groups and individuals can ensure that we make the connections 

between concerns, needs and priorities." (Bush-King, 1997, ME, Ml).349 

Commentators identify common themes for effective consultation based on observations 

and experience of 'good' processes (for example, PCE, 1996; Mitchell and Hardy, 1996; 

Callaghan, 1997). Such themes have been described in the course of this research and are 

349 Other potential paybacks include, "More certainty that the project can proceed. Non-notification 
in some cases. Support for the project, and a positive attitude towards the applicant. Reduced potential 
for submissions, appeals and further time delays. Ownership of the process and a commitment to and 
support for the outcomes" (Mitchell and Hardy, 1996). 
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not reiterated here. 350 These themes can act as guidelines for undertaking successful 

consultation processes when these are targeted to specific needs (addressing a particular 

planning problem, or resolving a particular dispute). Other commentators have adopted 

guidelines for consultation processes from consideration of the findings of the 

Environmental Court. 351 

ix Section 32 reports and AEE - the 'mind' of sustainable management - a need to 
address criticisms on the quality of Section 32 reports and of AEE (including 
subjectivity or value judgements within analyses - the 'politics of expertise1 
necessitates better data, analysis, technical assistance, and consultation 
mechanisms which aim to reach agreements about infonnation. 

'"Effects-based' management is a cornerstone of the New Zealand approach. Successful 

implementation of this approach necessitates a means for assessing environmental effects 

and a capability to devise solutions that have discernible impacts in reducing environmental 

harms or in protecting valued resources. These place a premium of creation of databases 

and provision of technical assistance." (May, 1997) However, as the MfE observed, an AEE 

also place a premium on thoroughly canvassing community interests, values and concerns. 

"The [AEE] is a process by which the consequences for the environment of a 
proposal or policy are identified early in the decision-making process, so that these 
can be taken into account in the design, approval and management of the proposal. 
The objective of the [AEE] process is to find ways to enhance the beneficial 
environmental effects of a proposal and to avoid, remedy, or mitigate any adverse 
environmental effects. The assessment process involves the prediction, evaluation 
and public discussion of the direct and indirect effects that proposed policies, plans, 
programmes and development projects might have on the environment... When 
estimating and reporting effects, it is important to bear in mind the dstribution of 
effects as they are felt by c6fferent people or interest groups. Equity is an important 
consideration. The assessment should give explicit mention to the implications of the 
proposed action(s) on c6fferent groups, particularly the dsadvantaged and members 
of minority group5' (Ministry for the Environment, 1992, No.3, bold added). 

An AEE is also underpinned by "the precautionary principle that.. . will certainly shift the 

debate into the realm of public participation, by forcing discussion of what is and what is 

not acceptable. It will also have the effect of reversing the onus of proof' (Boer, 1994, p22, 

350 Refer to Chapter 3 of this thesis for a thorough consideration of 'effective' consultation. 

351 For example, Callaghan (1997) cites the following cases to describe elements of 'good 
consultative processes': (a) reflect the well known elements outlined in Wellington International Airport 
v Air NZ [1991] 1 NZLR 671 , including the need for sufficient time; (b) take into consideration the 
principle in Paul v Whakatane District Council - A72/95, that the consultation should correspond with 
the scale and significance of the effects that the proposal will have on the environment; and; (c) have 
due regard for Justice Cartwright's comments in Worldwide Leisure Limited v Symphony Group Limited 
22111194 M1128/94 BRM Gazette 133, that "consultation implies negotiation. In addition to providing 
guides, commentators continually describe a need for ongoing contact, discourse, networking and 
relationships between government -constituencies-interest-stakeholder groups - a more seamless form 
of consultation to enhance awareness, capabilities, understanding, relationships, commitment, 
motivation (etc) would encourage more successful implementation of the RMA. 
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ME). AEE's share similarities with the activity of 'action research', as AEE are the means 

to provide information about a proposal, but are also intended to inform the analysis 

necessary in developing a proposal.352 AEE as a vehicle for public participation or 

consultation was .described in Chapter 4 and so that is not discussed in here. However, an 

implication of commentators observations about deficiencies in AEEs, is that consultation 

needs to be incorporated more fully into developing an AEE, and not occur only 

subsequently, through the required process when a proposal is all but final ised. 353 

"If the public had a better appreciation that an AEE was to help them design 
proposals so that adverse effects were avoided or mitigated, thus making approval 
of resource applications much easier, there might not be the need for so many 
council requests for further information to be provided before decisions can be taken 
on consent applications... Basic good practice criteria for [AEE] means that the 
applicant: Gives early attention to adverse effects, risk assessment and identification 
of affected parties, and; prepares an AEE in consultation with affected parties before 
plans are finalised; while the consent authority: Gives clear guidance to applicants on 
the Council's AEE requirements; checks the accuracy of the AEE and the adequacy 
of the consultation; explains fully the reasons for decisions; uses pre-hearing 
meetings to clarify issues and resolve conflict, and; applies monitoring programmes 
to ensure adverse effects are avoided or mitigated." (PCE, 1996, Ml). 

Commentators reiterate that good data and analysis is essential to Section 32 analysis and 

to an AEE. Raising RMA awareness, developing constituencies, and encouraging 

community 'ownership' of 'issues' could serve to help local government agencies in their 

task of 'monitoring' the state of the environment, and in scoping the effects of activities. 

Furthermore, as commentators highlight that AEE do contain subjective or value 

judgements which must be open to review by the wider public (and not just Councillors) , 

"[t]he best outcomes are based upon good science, good consultation and good 

presentation ... Good science must be used, the assumptions and uncertainties described, 

and scientific consensus obtained wherever possible before going public" (Jones, 1996, 

ME). It is pertinent therefore, in the 'sustainable management' context to try to reach 

352 AEE are the means that applicants, or proponents of change, are to scope for effects, canvass 
the interests and values of the community and determine what is significant in designing their proposal. 
The AEE both informs and is informed by dialogue between the interested parties. A problem with that 
duality of purposes, is that the public need information about the proposed activity and its likely 
consequences in order to comment on how it may effect them/the/their environment. "In theory, 
information which is adequate to inform the consent authority of the likely effects of a proposal should 
be provided to the consent authority as an AEE (s88) ... Submitters should have access to all this 
information, however they may not have the necessary expertise to interpret and understand the 
information which has been provided. This is especially a problem with technical information. What 
constitutes 'access' is also an issue. 

353 "The process of environmental assessment: - requires an holistic approach to the environment, 
[and] ... should be viewed as a creative process to generate solutions and assist in conflict resolution ; 
is more than an input into decision making. It is an integral part of the process of promoting sustainable 
resource management; is an essential tool in the promotion of sustainable management of natural and 
physical resources at all levels of decision making" (MfE, 1992, No. 3, ME). 
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consensus on information, rather than to assert definitive 'correctness' of a position, 

particularly where competition between interests, or where values and expert 'judgement' 

are features of the analysis, and where forecasting is a basis for uncertainties, and where 

these features are controversial. The same observations apply to Section 32 reports . 

"[The] intellectual rigour [of Section 32] needs to accommodate decision making at 
the highest and lowest levels: at a level of high abstraction when assessing national, 
regional and local requirements for balancing present and future generations' needs; 
and at a level of site specific detail when assessing applications for resource 
management consent ... Only through such means can the broad objective of 
sustainable development be converted into operational canons, and only through the 
involvement of no~govemmental stakeholders can sustainability policies be expected 
to last, as they must, beyond the next change in government. Neither governments 
nor markets are attuned to the Jong-term goals that sustainable management requires. 
Without these, sustainable management is a motherhood concept: to become 
operationally useful it needs to be more than just an expression of social values and 
political preferences" (Grant, 1995, ME, bold added) . 

14.10 SPECIFIC SUGGESTIONS FOR IMPROVING RMA IMPLEMENTATION AS 

PROVIDED BY COMMENTATORS, FOR COMPARISON WITH THOSE OF 

RESEARCH PARTICIPANTS IN THIS RESEARCH (refer to Table 19, p351) 

i Legal Aid Issues 

Issues of a disparity in resources between parties in environmental disputes, have led 

commentators to provide views on the appropriateness of extending the current legal aid 

provisions for taking an environmental dispute to Court (Mitchell and Hardy, 1996; Gill, 

1996; Frieder, 1997). While it is not the intention here to discuss the contrasting views or 

describe the merits or otherwise of the legal aid system and how it could be extended to 

redress current disparities, it is clear that attention needs to be paid to redressing the 

inequity inherent in the current approach to EDR in adversarial forums. The reason for not 

dwelling on funding 'cases' here, is that these issues apply mainly to formal or required 

consultation processes, when an opposition to a proposal has arisen. Given the 

observations of this and other research, there is a strong preference to make use of other 

mechanisms for achieving dispute resolution, a greater expression of democracy, and 

sustainable management so that 'required' processes could become less 'adversarial' and 

also play a less significant role in the formulation of local resource and environment 

management programs and in responding to specific issues. This view coincides with that 

of Gill (1996). 

"While it is inevitable that some cases will come to be decided by the Environmental 
Court, the problem of costs for both private and public interest cases needs to be 
tackled earlier in the process... Although broader criteria for legal aid at the 
Environment Court could be beneficial, it makes sense to provide resources at the 
policy and plan formulation and consent application level to redress imbalances of 
power between the parties and encourage information sharing at the earliest stage 

410 



possible. This could better ensure that before passing the burden of costs to the 
taxpayer, the costs themselves could be reduced. Greater use of conflict 
management earlier in the process could assisf' (Gill, 1996, pS, ME). 

ii A pool of resource management professionals to provide a neutral advisory and 
mediation service. The same agency could appoint mediators as facilitators to assist 
commissioners in local hearings as appropriate. 

Commentators suggest there could be a place for an independent central agency to 

provide technical professional support for EDR. The use of such an agency could be within 

the current s99 provisions of the RMA, (with successful and appropriate EDR outcomes 

able to utilise s100). Possible funding arrangements for such an agency are numerous and 

so are not discussed here. However, regardless of its sources of funding the agency would 

operate with autonomy. Its advisory and support services (including the possibility of 

representation in hearings or Court) would be available to public or 'private' interested 

parties (given they are eligible for support, according to established criteria) . However the 

agency could also act as advisors to, managers and/or overseers of EDR processes and 

forums, and retain professionals in EDR that could be available to councils and other 

corporate bodies requiring assistance with consultation/public participatory and EDR 

processes. The agency could be linked to an 'environmental defenders office' in taking 

cases to the Environmental Court (again given that certain criteria were met). There are 

also suggestions that some agency could be responsible for providing (or appointing) an 

independent mediator/arbiter or panel of experts as commissioners when requested by any 

party to a dispute. Whether it would be appropriate to attach this service to the just 

described 'agency' is obviously a matter for wide debate. 

" ... It would include access to representation by a pool of resource management 
professionals and would not be limited to purely legal advice .. . The advice and level of 
expertise required would vary according to the case and issues to be addressed. .. 
Environmental legal aid could extend beyond purely financial assistance. One of the key 
objectives could be to provide the resources necessary to ensure access to expertise 
and advice is available, but in a way that is efficient and accountable... a separate 
evaluation and a/location process could be set up and involve the Environmental Court 
itself, the PCE and/or the [MfEJ" (Mitchell and Hardy, 1996, ME). 

"Intervener funding in Canada and legal aid in Australia is used to enable public interest 
proceedings to be brought in the interests of the environment. In Australia, legal aid for 
the public interest environmental actions exists alongside the Environmental Defenders 
Office which advises and represents public interest litigants in environmental cases. It 
is legal aid for groups or bodies corporate (with some exceptions) that is not available 
in New Zealand ... In some cases, federal or local government funds NGO participation 
to guarantee a fair and balanced process is achieved. Collaboration of this short is a new 
paradigm of participation in [NZ]. It inverts the conventional consuffation method offormal 
notification and eleventh hour submissions followed by possible courtroom battles" 
(Frieder, 1997, ME). 

"All parties could benefit from a neutral advisory and mediation service funded by the 
appropriate level of government. Central government already funds the additional dispute 
resolution procedures which take place under the auspices of the Environmental Court. 
Government and local government funding at an earlier stage is likely to be even more 
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beneficial." (Gill, 1996) 

On a lesser scale, councils could be establishing similar services in their communities. 

Again there are various potentials for funding and also for models to apply to such a 

service. Gill (1996) observes, that some councils run small business advisory units, could 

they also establish an independent resource management advice service? Or, could 

citizens advice bureaux take on that role? Should central and local government establish 

Environmental Defenders Officers on a national, regional, or local level? Could community 

law centres be funded to provide advice on RMA matters, as is found at the Christchurch 

Community Law Centre which provides resource management advice. Is legal aid the best 

way of delivering assistance to the public? There are other models that could be adopted 

by local councils, such as appointing a community advocate. 

iii A community advocate - advisor - intennediary - networl<er. 

It may be appropriate for councils to set up an independent liaison person. The role would 

include providing advisory services to the community. It could also entail community 

networking and an education role, and independently represent community groups interests 

to Council - implying that the role would be autonomous from both the political and 

managerial branches of Council. The model most frequently referred to by commentators, 

is that of the 'community advocate' funded by the Queenstown Lakes District Council that 

was set up in 1994. That model saw "the service as an opportunity for impartial advice and 

assistance to both the community and the Council in giving effect to the recent 

transparency and consultation requirements of the RMA and the amended Local 

Government Act." (Nagle, community advocate, quoted in Dahm, 1997). The community 

advocates role was to assist people in their dealings with the RMA and encourages ADR 

through community planning workshops. This service has been recommended by the PCE's 

office as a model that other authorities could adopt (ibid) . Advantages for Council of the 

scheme included that it: "results in a better informed community who are able to participate 

effectively in the various democratic processes of local government; saves staff time by 

drawing on the service's knowledge of community groups and issues of concern, and the 

service deals with issues that staff otherwise have to attend to; submissions prepared and 

presented through the community advocate are succinct, well researched and factual, and 

staff time is not spent trying to separate emotional issues from substantive and legislative 

issues; ensures better dissemination of information; better organised and presented 

submissions and appeals and consequently , better decision-making under the Act" (ibid) . 

The disadvantages were the reliance on Council for funding, which limits its (political) 

independence and long term viability. These could be overcome by spreading the service 

to a number of agencies (ibid) . This service did lose its funding in 1997 and is now run on 
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a voluntary basis. This is only one of many potential models that could be applied to 

enhancing community and council capabilities - and the relationships between Council and 

others in the community for the purposes of more effectively implementing the RMA. 

iv Technical panels to work alongside political authorities 

An integrated approach whereby independently appointed commissioners assist the elected 

representatives could prove beneficial (Mitchell, 1994). "In this way the technical 

specialisation and experience afforded by the commissioner can be integrated with the 

politically and socially driven agendas of the elected representatives." Mitchell (1994) 

explains, that it is important that Councillors take an active role in the decision making 

process, "because after all they are elected by the community specifically to fulfil that 

function. I do not think it is desirable for this accountability to be delegated to others." The 

role of technical mediators would involve "a procedure whereby parties who disagree over 

technical matters establish a forum where these can be worked through in an effective non

confrontational setting. I think it is unfair in many circumstances to ask elected 

representatives to have to adjudicate the merits of complex technical arguments being 

provided by different experts" (Mitchell, 1994). Hutchings (1997) also suggests an option 

is to "remove resource management decision making from the purview of elected members 

by placing it in the hands of a small band of regional commissioners. The difficulty with this 

approach ... is that environmental issues are value laden and political in nature. It would be 

completely incomprehensible to expect appointed commissioners to adequately reflect 

voice and choice." Incidentally, similar reasoning could be provided in relation to expecting 

solicitors (as legal experts) to determine technical issues and/or political issues (for 

example, to prioritise diverse interests and values held in a community), as commissioners 

to council hearings. It is apparent there may be a place for multi-disciplinary panels to 

collaborate in EDR processes. 

14.10 CONCLUDING COMMENT 

The conclusions of this research and the wider analysis of RMA implementation issues 

discussed above, have all described consistent themes that indicate more needs to be 

done to effectively achieve the objectives of the RMA. It is up to the RMA's implementors 

to ensure that steps are taken as necessary to ensure its goals are given effect in resource 

and environmental management practice. If progress is to be made, however, it will 

probably be necessary to repeat the energy, the debates, and the government-led 

processes, that gave rise to the RMA. Whether we have the right combination of (top-down) 

political leadership and (bottom-up) citizen concern remains to be seen. 
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APPENDIX I CORRESPONDENCE WITH RESEARCH PARTICIPANTS 

A Introductory letter with request to participate in this research. 

(Potential Participants) 

I am a postgraduate student at Massey University undertaking research into participant 
perspectives of environmental dispute resolution (EDR) processes within the context of the 
Resource Management Act, 1991 (RMA). The findings of this research will be presented in 
a thesis entitled "Perspectives on Environmental Dispute Resolution within the Context of the 
RMA, 1991 ." This research uses a case study strategy and has selected the processes 
employed by Palmerston North City Council to resolve the Fitzherbert Avenue and Cross River 
Transportation dispute. I have enclosed a 'Research Information Sheef for your consideration. 

I understand from Council records that you participated in this dispute and processes for its 
resolution in the capacity of (participant's role) . Therefore, your perspectives and experience 
of the processes you have been involved in are very important to this research. I would 
appreciate an opportunity to interview you in this regard. You will read on the 'Research 
Information Sheet' that research participants comments will be confidential. I will report 
participants' comments in the thesis anonymously, unless you have specifically agreed to be 
quoted. If you agree to participate in this research and to be interviewed, could you please 
sign the enclosed "Participant Consent Form" and return it to me in the envelope provided or 
if you would like to discuss this research further please contact me on (phone number). J will 
contact you to arrange a meeting time at your convenience. 

Thank you for your consideration of this request. I hope you do agree to participate in this 
research as it is integral to it that the diverse roles as well as perspectives and experiences 
of participants are canvassed fully. 

Yours sincerely. 
(Researcher) 

B Research Participant Consent Fonn 

I have read the Information Sheet for this study and have had the details of the study 
explained to me. My questions about the study have been answered to my satisfaction, and 
I understand that I have the right to ask further questions at any time. 

I also understand that I have the right to withdraw from the study at any time, and to decline 
to answer any particular questions in the study. 

I agree/do not agree to the interview being taped. I also understand that I have the right to ask 
for the tape to be turned off at any time during the interview. 

I wish to participate in this study under the conditions set out on the information sheet. 

Signed: 

Name: 

Date: 



C Research lnfonnation Sheet 

PROJECT TITLE 

RESEARCHER 

Participant Perspectives of EDR processes within the 
Context of the RMA: A case study The Fitzherbert 
Avenue and cross river transportation issue. 

Jane Johnston 

CONTACT ADDRESS 

TELEPHONE 

PROBLEM 

AIM 

OBJECTIVES 

How do environmental disputes evolve and are there reasons for 
continuing conflict despite EDR efforts? 

To describe and analyze EDR processes within the context of the RMA 
and identify the benefits and problems experienced by participants in 
these processes. 

This research aims to achieve the following objectives 

1 Identify the philosophical underpinnings informing public participation in EDR and the 
principles and objectives of consultation as elucidated within the RMA. 

2 Identify theory informing the sources and causes of environmental disputes. 
3 Identify theory informing EDR processes and forums. 

4 Describe the use of different process/es for EDR undertaken by Palmerston North City 
Council and identify relationships with the RMA framework. 

5 Determine the benefits and strengths, and problems and limitations of the EDR 
processes as indicated by the participants in the EDR processes. 

6 Analyze the experiences of participants in practice and provide some explanation for 
participants experiences. 

7 Draw conclusions about the evolution of this conflict and its resolution efforts, together 
with an evaluation of the outcomes that resulted. 

8 Draw conclusions about the characteristics of current practice in giving effect to the 
philosophies, principles and objectives elucidated within the RMA. 

What will the participant(s) in this research be asked to do? 

Key participants in this environmental dispute and in the process/es employed to resolve the 
issues and develop a preferred solution to the problem include: Relevant staff and Councillors 
of Palmerston North City Council, interest group spokes-people, independent consultants 
and/or advisors and facilitators of public participatory and EDR processes, members of the 
public and of the media. All key participants will be invited to participate in this research by 
undertaking an in-depth 'semi-structured interview'. 

An interview schedule will be sent to participants prior to the interview so that each can 
prepare for the interview. Notes can be made prior to the meeting. The meeting time and 
place will be arranged at the convenience of the participant. 

How much time will be involved? 

The interviews will take approximately an hour. It is possible to conduct the interview over a 
number of sessions if the participants schedule will not permit one session. 
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What can the participant expect from the researche!? 

If you take part in the study, you have the right to: 

.. 

.. 

.. 

.. 

• 

D 

refuse to answer any particular question, and to withdraw from the study at any time.ask 
any further questions about the study that occur to you during your participation. 

Ask any questions of clarification on any topic or question raised with you and confer 
with others if appropriate before responding. 

provide additional information than that requested in order to clarify your views and/or 
position. 

provide information on the understanding that it is completely confidential to the 
researcher. All information used will be presented anonymously, and it will not be 
possible to identify you in the thesis being prepared from this research (unless you 
specifically request that you be quoted) . 

be given acces_s to a summary of the findings of this study when it is concluded. 

Confirmation of research interview and covering letter to 'semi structured interview' 
schedule 

(participant) , 

Thank you for agreeing to participate in this research into participant perspectives of 
environmental dispute resolution processes under the RMA, 1991 . I have enclosed a question 
schedule for the interview for your consideration, so that you can prepare in advance. 

While I have prepared this schedule, it is intended as a guide only. I will refer to it to ensure 
key topics are covered during the meeting. However, my approach in the interview will be to 
encourage you to recount your experiences and observations in your own way. If you have 
any questions about the interview schedule, a particular question, or the research, don't 
hesitate to contact me prior to our meeting. 

I look forward to meeting you on ------------------

at , Venue ----------

Yours sincerely, 

researcher 
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E SEMI-STRUCTURED INTERVIEW SCHEDULE 

The Palmerston North City Council has employed a variety of planning mechanisms and processes to 
develop a solution to the Fitzherbert Avenue and cross-river transportation problem. It has employed a 
number of public participation processes to clarify issues and to resolve this dispute. Therefore , when 
answering these questions it is important to identify which process/es you were personally involved in and 
to state when you are commenting generally on the entire process or in relation to a specific process. 

a Back.ground to the Dispute: 

1 Who identified the problem and who had responsibility for developing a solution? 

2 How was the problem described? 

3 What planning processes were used to generate a preferred solution/s to this problem/s? 

4 What criteria were established to evaluate options? 

5 What were the resource and environmental management issue/s arising from this problem? 

6 What information was identified as necessary to inform the issue/problem in order to develop the 
preferred solution? 

7 Who undertook the research and analysis of the problem and developed options and identified a 
preferred option/solution? 

8 Why do you think a public dispute emerged in relation to the LTDP. 

9 Do you think the community was appropriately or adequately informed about the issues and the 
L TOP when the dispute surfaced? · 

b Your perspectives on problem framing, planning processes and outcomes of each of the public 
participatory processes undertaken. 

1 What were the objectives or aims of the process? 

2 What was the forums approach to resolving the issues and dispute? 

3 Can you describe how the problem was defined within each of the processes you were involved in? 

4 What issues were relevant to solving the problem/s and resolving the dispute? 

5 Do you consider that the forum was able to address all the issues and resolve the dispute? 

6 Can you describe what you thought of the outcome of the process? 

c Public Participation in Environmental Dispute Resolution processes. 

1 What do you think the responsibilities of resource and environmental planners and managers are in 
relation to this problem? 

2 What do you think the responsibilities of Councillors and the Mayor are in relation to this problem? 

3 What do you think the responsibilities of the public are in relation to this problem? 

4 What rights do you think each of these actors in the environmental dispute have in relation to. 
developing solutions and selecting a preferred solution? 
a Council officers (planners and managers). 
b Expert advisors or consultants. 
c Councillors. 
d Public interest group spokespeople. 
e Other members of the public. 
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5 Public participation in planning and particularly environmental dispute resolution (EDR) is recognition 
of certain rights of citizens. Do you agree with this statement? What do you think these might be? 

6 Public participation in planning and in EDR is expected to give effect to certain ideals or philosophical 
principles. Do you agree with this statement? What you think these might be? 

7 What values do you think need to be taken into account in resource and environmental planning and 
decision making? 

8 How do you see planning processes and decision-making taking account of these values? (ie How 
do these get incorporated into the process and in determining preferred options?) 

9 Do you consider the process/es were able to take into account diverse views and/or attempt to cater 
for these? 

d Your Participation in Planning, EDR and Decision Making 

Would you consider your own approach adversarial or collaborative? 

2 Why do you think each of the processes used to resolve this dispute was used? 

3 Please indicate which of the following processes you participated in . 
a Developing or approval of a project (the L TOP for the Avenue) 
b Annual Plan process 
c Resource consent application process 
d The Proposed District Plan process 
e The change to the Transitional District Plan process 
f Pre-hearing meetings 
g Cross River Transportation Working Party 
h Public meetings (held by Council or public interest groups) 

Local body elections 
j Member of a public interest group 
k Lobby Councillors and/or officers of Council 
I Communicating through the media 
m Preparing reports and making recommendations to Council 
n Appeals or applications to the Environmental Court 
o Any other process you have been involved in? 
(Sources: These means by which people and/or the 'public' provide input into planning and decision
making processes were identified in Tremaine, K. 1994 and in "The Environmental Handbook'', Royal 
Forest and Bird Protection Society , 1992. That each has been used during the evolution of this 
conflict was confirmed in a review of Council archives). 

5 Why did you participate in these processes and not others? 

6 What was your role within each of the process, what did you do within the process or forum? 

7 How were your views/values/interests canvassed during the development and/or evaluation of 
alternative options and in determining a preferred option? 

8 Can you describe what you consider to be the beneficial features (pros or positives) of each of the 
processes you were involved in? Please explain. 

9 Can you describe what you consider to be the problems (cons or negatives) of each of the processes 
you were involved in? Please explain. 

10 Can you describe the strengths and/or limitations of each of the processes? 
11 Can you describe how your participation influenced the process, the product of the process, or the 

outcome of the process? 
12 What are the issues that caused the public dispute to continue at the conclusion of each of the 

processes? 
13 How do you think processes for EDR could be improved? 
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APPENDIX II SUMMARY OF PRINCIPLES AND OBJECTIVES OF 
CONSULTATION and EDR PROCESSES. 

Principles Consultation is infonned and underpinned by the fol/O'Ning ideas 

Sustainable management applies ideals for the cultural or social environment as well 

as for the ecological or natural environment. The promoted view is of an holistic 

environment and of decision making that seeks to cater for a diversity of peoples 

views, values and interests, in order to achieve a more equitable and thus harmonious 

and stable society. 

Democratic societies have mechanisms for allowing citizens' opinions to be heard prior 

to some decisions being made. For decisions to be sustainable and not worsen 

inequities or resentments , methods need to be found for addressing the concerns of 

all interested parties. 

Inclusive methods of decision-making are preferred to address concerns in the design 

of decisions and preclude the need for appeals. However, for alternative conflict 

resolution methods to work there must be an agreement among the parties to 

cooperate, which some parties may find difficult. Even where some agreement has 

been reached there may not be a full consensus. In the final analysis a decision will 

be required by statutory authorities, and the option of appeal to the courts will need 

to be retained for aggrieved parties. 

Community 'ownership' of environmental problems also helps ensure sustainable 

solutions. 

Consultation may not be seen as the quickest and most 'efficient' path to follow, but 

it must be remembered that 'efficiency' involves not only speed, but also direction. It 

is false economy to rush off in one direction only to have to later reverse the decision, 

or discover too late that there are unexpected, significant and costly effects. 

An anticipatory approach is required, which involves integrated planning. 

Environmental thinking or management views the 'environment' concept as all 

encompassing and dynamic. An holistic approach is needed. 

• The notion of sustainability incorporates: inclusivity (eg of local and indigenous 

knowledge, intrinsic values, and externalities), 'wise' use, diversity and balance. 

Redefine the problem so as to see the solution as much in terms of 'planning 

mechanisms' as of 'environmental management'. 

The place of planing and decision-making is at the community or local level. 

• The 'public' must be included early and effectively in planning and decision making 

processes. 

• Consultation also aims to aid the resolution of disputes when these do arise. 



• Consultation undertaken during the policy formulation stage of planning, is an effort to 

avoid policy issues being debated when a consent is being applied for. 

The intended outcome of the consultation exercise should be clearly stated so that 

people can have realistic and unambiguous expectations. 

Involve interested parties early so that planning can include their concerns, and 

cooperative management can be designed. 

Early involvement of interested parties allows for a process of regular checking to 

ensure that the design of the proposal is appropriate and that communication is clear. 

Decision-making affecting the environment usually involves resources held in common, 

and concerns many interested parties. The risk of conflict is high where these 

decisions relate to resources valued in different ways by different parties. Generally 

communities are more supportive of programmes and decisions that they have been 

involved in developing than those they feel have been imposed without consideration 

of their concerns. 

Consultation should be open to any interested person (legal standing to all) . 

Consultation is an essential component in giving effect to the principles of the Treaty 

[of Waitangi] rather than an accepted principle of the Treaty itself. 

Consultation involves a statement of a proposal not yet finally decided upon, listening 

to what others have to say, considering their responses and then deciding what will 

be done. 

Consultation requires sufficient information be provided to the consulted party in order 

that they can make intelligent and informed decisions. 

• For public participation to be most effective, it must be informed. Interested parties 

need access to key documents and data in enough time to prepare submissions. 

Consultation requires sufficient time for both the participation of the consulted and the 

consideration of the advice given. 

• Consultation can be a powerful tool for obtaining genuine input into policy formulation 

Consultation can be a barometer for uncovering both community values and issues. 

Consultation can be a means of promoting understanding of what you are trying to 

achieve i.e. winning acceptance. 

Consultation can be a way of sharing power in decision making. 

Consultation can be an important base line monitoring tool. 

Public participation enhances accountability by reminding decision-makers of the 

potential impacts of decisions, and testing decision processes and the outcomes for 

appropriateness. 

• The 'user pays principle' and public access to information and government are at 

odds .. . careful consideration of responsibility for cost burdens is needed. 
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Consultation requires a genuine consideration of the advice, including an open mind 

and a willingness to change. 

It should be possible for the diversity of perspectives held within the community -

reflecting people's culture, values, expectations and aspirations - to be accepted as 

part of the record, without prejudice to any further assessment of their merits. 

Decision-makers should make their reasoning clear and public, including the 

reasons why they have rejected the views of any interested party. 

Objectives of Consultation Aim to achieve the following goals .... 

A bi-cultural approach. 

Meet the ends of economic development, social equity and balanced and sustainable 

resource use; to reflect social , cultural and spiritual values, preserve the qualities of 

the landscape, and to provide for the needs of future generations. 

Procedures for informal as well as formal or statutory ways and means to resolve 

conflict. 

Citizens to have access to information so that there is informed participation. 

Early involvement of the public so that planning can include citizens concerns, and 

cooperative management can be designed. 

Early involvement to allow for a process of regular checking to ensure that the design 

of the proposal is appropriate and that communication is clear. 

An identification of the 'public interest' that recognises the intrinsic tension between 

individual interests and collective interests, with the latter, as the collective welfare of 

the individuals and groups, establishing the 'public interest' . 

Intra and intergenerational equity, social equity. 

The public to assist with choosing the best direction at the outset, by providing fuller 

information on likely implications of decision options. 

A balance of the wants and needs of diverse perspectives (interests and values) in the 

relation to resources and the environment. 

A greater expression of 'democracy' or, the right of citizens to participate in their civil 

affairs, and an ability to tolerate minority views. 

lnclusivity of local and indigenous knowledge; a multi-cultural approach. 

Identification and recognition of the values of/in the community. 

• A full and proper account community views taken in determining the values of 

resources and the environment and hence also all the effects of activities and 

outcomes of these. 
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lnclusivity of externalities; all the effects considered in the analysis of issues. The 

'polluter pays principle' is applied as necessary for 'sustainable management'. 

Enhanced accountability as the potential impacts of decisions are tested in the decision 

processes and the outcomes are tested for appropriateness. 

Formal independent review or assessment prepared and publicly available to help 

understand an issue. Procedures enable these to be included in the decision-making 

process. 

Independent review or assessment preceded by a public scoping exercise to ascertain 

the relevant significant issues, with the results publicly available. 

Consider all the impacts (or effects) of proposals on the environment. 

• Promote public participation and improve local decision making. 

• Promote consensus-building (through early public participatory planning) to avoid 

adversarial relationships and conflict 

Achieve balance by taking full account of all environmental values. 

Give greater effect to democratic principles. 

Advance effectiveness and efficiency by introducing integrated and explicit objectives 

and procedures. 

Avoid complications and difficulties by introducing simplified and streamlined resource 

allocation procedures and processes. 

Recognise that costs as well as benefits should be considered and that no one value 

should be over-riding in the planning process. 

• The general purpose and objectives should cover matters and values such as: 

balancing individual rights and public welfare; eliminating or minimizing conflicts 

between uses; environmental quality; ecosystem values; needs of future generations; 

economic and social factors, and that; these matters or values should include reference 

to 'sustainable management'. 

A 'sustainable' future which includes 'sustainable' conflict resolution. 

Community 'ownership' of environmental problems to help ensure sustainable solutions. 

The reasoning for decisions is clear and public. 

• Equitable access to appeal and redress. 

• Implementation/monitoring and enforcement. A check that decisions do have the 

desired effect/s. 
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APPENDIX Ill RMA SECTIONS INFORMING CONCEPTS OF PUBLIC 
PARTICIPATION in EDR. 

In Part I, Section 2, INTERPRETATION AND APPLICATION the term "Environment" is defined: 

"Environment includes - (a) Ecosystems and their constituent parts, including people and 

communities; and, (b) All natural and physical resources; and, (c) Amenity values;, and (d) The 

social, economic, aesthetic, and cultural conditions which affect the matters stated in paragraphs 

(a) to (c) of this definition or which are affected by those matters." 

In Part I, Section 3 the "Meaning of 'effect"' is described as being - "In this Act, unless the context 

otherwise requires, the term 'effect' ... includes -

(a) Any positive of adverse effect; and 

(b) Any temporary or permanent effect; and 

(c) Any past, present, or future effect; and 

(d) Any cumulative effect which arises over time or in combination with other effects - regardless 

of the scale, intensity, duration, or frequency of the effect, and also includes -

( e) Any potential effect of high probability; and 

(f) Any potential effect of low probability which has a high potential impact. 

Part II PURPOSE AND PRINCIPLES 

Section 5 Purpose -

(1) The purpose of this Act is to promote the sustainable management of natural and physical 

resources. 

(2) In this Act, 'sustainable management' means managing the use, development, and 

protection of natural and physical resources in a way, or at a rate, which enables people 

and communities to provide for their social, economic, and cultural well being and for their 

safety while -

(a) Sustaining the potential of natural and physical resources (excluding minerals) to meet 

the reasonably foreseeable needs of future generations; and, 

{b) Safeguarding the life-supporting capacity of air, water, soil , and ecosystems; and 

(c) Avoiding, remedying, or mitigating any adverse effects of activities on the environment. 

Section 7 Other Matters - In achieving the purpose of this Act, all persons exercising functions 

and powers under it, in relation to managing the use, development, and protection of natural and 

physical resources, shall have particular regard to - (a) Kaitiakitanga: (b) The efficient use and 

development of natural and physical resources: (c) The maintenance and enhancement of 

amenity values: (d) Intrinsic values of ecosystems: (e) Recognition and protection of heritage 

values of sites, buildings, places, or areas: (f) Maintenance and enhancement of the quality of 

the environment: (g) Any finite characteristics of natural and physical resources: (h) The 

protection of the habitat of trout and salmon. 



In addition to these Sections Ken Tremaine (1994) provides an extensive list of RMA 

Consultation Sections. Those sections aplicable to the processes employed during attempts 

to resolve the case study dispute are listed here. 

PART II 

Section 5 
Section 7 
Section 8 

PART IV 

Section 32 
Section 34 
Section 35 
Section 36 
Section 37 
Section 39 
Section 40 
Section 42 

PARTV 

Section 73 
Section 74 
Section 75 
Section 76 
Section 79 
Section 83 
Section 84 

PART VI 

Section 88 
Section 92 
Section 96 
Section 99 

PART XI 

Section 267 
Section 316 

SCHEDULES 

PURPOSES AND PRINICIPLES 

Purpose 
Other matters 
Treaty of Waitangi 

FUNCTIONS, POWERS AND DUTIES OF CENTRAL AND LOCAL 
GOVERNMENT. 

Benefits and costs 
Delegation of functions 
Duty to gather information, monitor and keep records 
Administrative charges 
Power of waiver etc 
Hearings to be public and without unnecessary formality 
Persons who may be heard at a hearing 
Protection of sensitive information 

STANDARDS, POLICY STATEMENTS AND PLANS. 

Preparation and change of district plans 
Matters to be considered by the territorial authority 
Contents of district plans 
District rules 
Review of policy statements and plans 
Procedural requirements deemed to be observed 
Local authorities to observe their own policy statements and plans 

RESOURCE CONSENTS 

Making an application 
Further information 
Making of submissions 
Pre-hearing meetings 

PLANNING TRIBUNAL (RENAMED ENVIRONMENTAL COURT) 

Application for a declaration 
Application for an enforcement order 

First Schedule: Preparation, change and review of policy statements and plans, Part I &II . 
Second Schedule: Matters that may be provided for in policy statements and plans. 
Fourth Schedule: Assessment of Effects on the Environment. 
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APPENDIX IV SCHEDULE IV ASSESSMENT OF ENVIRONMENTAL 
EFFECTS, RMA 1991 [Also refer to Section 88, RMA 1991] . 

.Section 88( 6 )(b) 

1. l\latlcrs that should he induclccl in an assessment of effects on the environ-
ment -

Subject to the provisions of any policy statement or plan. an assessment or effects on 
the environ111enl for the purposes or section 88(6)(b) should include 
(a) A description or tile propusal: 
(b) Where it is likely lh<tt an activity will result in any significant at.l verse effect 011 

the environment. a description or any possible alternati\'e locations or methods 
for undertaking the activity: 

(cl) An assess111cnl or the actual or potential e ffcct on the environment of the proposed 
activity: 

(e) Where the aL"livity inclut.les the use or hazardous substances and installations, an 
assess men! 0L1ny risks lo the environment which are likely Lo arise from such use: 

(f) Where the activity includes the discharge or any contaminant, a description of 
(i) The nature or the discharge and the sensitivity or the proposed receiving 

environment Lo adverse elTects: <111d 
(ii) Any possible <ilternative rncthmls ordisclwrgc, including discharge into any 

other n:ceiving c11viro11111enl: 
(g) A description or the mitigation measures (safeguards and contingency plans 

where relev<111l) Lo be undertaken lo help prevent or reduce the actual or po Len ti al 
effect: 

(hJ An identilication or those persons interested in or afrected by the proposal, the 
consul talion undertaken, and any response to the views or those consulted. · 

(i) Where the scale or significance of the activity's effect are such that monitoring 
is required, a description or how, once the proposal is approved, effects will be 
monitored anJ by who111. 

2. Matters that should be cunsiclcrccl \rhcn preparing an assessment of effects 
on lite environment -

Subj_ect to the provisions or any pol icy s\alcment or plan, any person preparing an 
assessment or the effects on the c11viron;1·1ciit shoultl consitle1: the following 
matters: · 

(a) Any effect on those in the ncighbourhoo~I and, where relevant. the wider 
community including any socio-economic antl cultural effet:ls: 

(h) Any physical .elTet:t 011 the locality. i11cluJing any landscape and ,·isual cffccls: 
(c) Any effect on ecosystems. incluJing effects 011 plan ls or animals and a11y physic; ti 

disturbance or habitats in the \·icinity: 
(d) Any effect on natur<il anJ physical resources having aesthetic. rL·ncational. 

sdentific, historical. spiritual. or cultural. or other special value for present or 
future generations: 

(c) Any discharge ofco11tamina111s illlo the en,·iro11111c11t. i11cluui11g a11y u11n:aso11:1hk 
emission Of" noise anJ OpliOllS for the trcatmelll anJ uisposal or Clllllaminants: 

(f) Any risk Lo the ncighbourhooJ, the wit.lcr co11111w11i1y, or the cn\'irn11111cn1 
through nalural)1azarJs or the use or ha1.;1rduus substances or lt:izarJuus 
installations. 



APPENDIX V SECTIONS of the RMA APPLICABLE to EDR HEARINGS. 
[Also refer to Appendices 11, 111 and IV] 

Section 96 Making of submissions [to a resource consent application] 

(1) Any person may make a submission to a consent authority about an application for a 

resource consent that is notified in accordance with S93. 

(2) Every submission shall be in writing, shall be served on the consent authority, and shall 

state - (a) The reasons for making the submission and the decision that the person wishes 

the consent authority to make, if known by the person making the submission, and the general 

nature of any conditions sought; and (b) Whether or not the person making the submission 

wishes to be heard in respect of the submission; and (c) Any other matter prescribed in 

regulations made under this Act. 

(3) A submission may state whether it is in support of, or in opposition to, the application. 

(4) A person who makes a submission shall serve a copy of it on the applicant as soon as 

reasonably practicable after serving the submission on the consent authority. 

The First Schedule clause 6 Making submissions states "Any person, including the local 

authority in its own area, may, in the prescribed form, make a submission to the relevant local 

authority on a proposed policy statement or plan that is publicly notified under clause 5." 

The First Schedule clause 8 Further submissions states "Any person, including the local 

authority in its own area, may, in the prescribed form, make a further submission to the 

relevant local authority, but only in support of or in opposition to those submissions made 

under clause 6 on a proposed policy statement or plan. 

Section 99 Pre-hearing meetings 

(1) For the purpose of clarifying, mediating, or facilitating resolution of any matter or issue, a 

consent authority may, upon request or of its own motion, invite anyone who has made an 

application for a resource consent or a submission on an application to meet with each other 

or such other persons as the authority thinks fit. 

(2) A member, delegate, or officer of the consent authority who attends a meeting under 

subsection (1) and who is empowered to make the decision on the application which is subject 

of the meeting, shall not be disqualified from participating in the meeting if - (a') The parties 

attending the meeting so agree; and (b) The consent authority is satisfied that the person 

should not be so disqualified. 



(3) The outcome of the meeting may be reported to the consent authority, and that report -

(a) Shall be circulated to all parties before the hearing ; and (b) Shall be part of the information 

which the consent authority shall have regard to in its consideration of the application. 

Section 100 Obligation to hold a hearing 

A hearing need not be held in accordance with this Act in respect of an application for a 

resource consent (whether or not it is required to be notified in accordance with section 93) 

unless -

(a) The consent authority considers that a hearing is necessary; or 

(b) Either the applicant or a person who made a submission in respect of that application has 

requested to be heard and has not subsequently advised that he or she does not wish to be 

heard . 

Section 104 Matters to be considered 

(1) Subject to Part 11, when considering an application for a resource consent and any 

submissions received , the consent authority shall have regard to - (a) Any actual and potential 

effects on the environment of allowing the activity; and (b) Any relevant regulations; and (c) 

Any relevant national policy statement, New Zealand coastal policy statement, regional policy 

statement, and any proposed regional policy statement; and (d) Any relevant objectives, 

policies, rules, or other provisions of a plan or proposed plan; and (e) Any relevant district plan 

or proposed district plan, where the application is made in accordance with a district plan; and 

(f) Any relevant regional plan or proposed regional plan, where the application is made in 

accordance with a district plan; and (g) any relevant water conservation order or draft water 

conservation order; and (h) Any relevant designations or heritage orders or relevant 

requirements for designations or heritage orders; and (i) Any other matters the consent 

authority considers relevant and reasonably necessary to determine the application. 

Section 268 Additional Dispute Resolution. 

(1) At any time after lodgement of any proceedings, for the purpose of encouraging settlement, 

the [Environmental Court], with the consent of the parties and of its own motion or upon 

request, may ask one of its members or another person to conduct mediation, conciliation, or 

other procedures designed to facilitate the resolution of any matter before or at any time 

during the course of a hearing. 
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APPENDIX VI HISTORY OF THE FITZHERBERT AVENUE TREES 

1929 A significant removal of a section of the original trees took place from The Square to 
Ferguson Street. Public protests occurred, including a deputation led by Mr Park, a former 
Mayor and Chairman of the Parks and Reserves Committee who was present at the Arbour 
Day planting in 1892 who stated, "Surely it is possible to preserve these trees? What of the 
boulevards of Paris? I happened to help in planting these trees thirty years ago" (Manawatu 
Evening Standard, 2nd November, 1929, quoted in Morris, 1995, p12) . Public comments, 
recorded at the time, reveal a dissatisfaction that the public was not forewarned of Council's 
intention to fell trees and had not been consulted. 

1968-1978 Debate concerning the 1964 Transportation Plan, which initially proposed a 
6 lane distributor, and then to 4 lane the Avenue led to protracted campaigns to save the 
trees. Resultant delay caused by controversy meant the plan was not implemented and no 
second bridge was built. Structural repairs where made to the then existing bridge and with 
no further works in progress, the issue subsided. 

1978 In the Second Review of the District Scheme, protection was to be given to notable 
trees in the section on urban amenities. The Director of Reserves had to be satisfied that the 
tree was worthy of preservation and could come within historic or notable tree categories. 1 

No street trees were included on the Tree Register of the Scheme. The practice of pollarding 
street trees came to an end as a result of strong protests from residents which began in 
1976. 

1986 Twelve trees were removed during development of the replacement bridge 
approaches. Some replacements were planted closer to the kerb. 

1987 The Third Review of the District Scheme began . It proposed inserting a new set of 
policies and rules regarding the establishment of a "Fitzherbert Avenue Amenity Area", the 
intention of which was to "preserve the unique character and streetscape of Fitzherbert 
Avenue" . These rules made all land uses, including those in a proposed 8 metre set-back 
from the Avenue boundary, discretionary and dependent on the consent of Council. 
Submissions opposing the control of design and appearance of buildings and trees on private 
property were received . 

1988 In May the City Planner reported to the Planning and Development Committee, 
clarifying certain matters relating to objections to the proposed 8 metre set-back. He 
expressed reservations about the proposed 'amenity area' as the future form of the Avenue 
was now recognised to be indefinite (as the LTDP was to be considered by Council in June) 
and as the road reserve was controlled by the NRB. Allowing the objections led this 
Committee to delete the controls on private property. However as no submissions opposed 
the controls of the street trees, the relevant provisions were retained, in what became Policy 
2.25, Ordinance 2.25.1 and Figure 2.2 of the Palmerston North Transitional District Plan, 
which effectively controlled activities relating to the established trees along the Avenue 
between Park Rd and the Bridge. 

1 "Historic trees were those planted to commemorate important events in Maori and European 
history and notable trees included the following categories: species rare in the locality, being the 
earliest known planting; trees of large dimension, height or canopy , and trees of aesthetic quality." 
(Undated 1978 memorandum from Planning Officer, Bayliss to the Mayor in PNCC Archive, File 83/2, 
in Morris, G. 1975) 



Subsequently, in August Council adopted the Long Term Development Plan for Fitzherbert 
Avenue. An adverse response to this plan by members of the community appear in letters 
to the Editor and a petition to Council. Again these called for a second bridge instead of 
alterations to the Avenue. It appears that Council endorsement of the L TOP led to an 
amendment of the protection provisions in the proposed District Scheme, (to accommodate 
the tree replacement programme outlined in the L TOP for the Avenue) as, when a protected 
tree died or was removed it would be replaced, the words "in the same or adjacent position" 
appear. These were not included in the original version. This wording was to intended to 
allow planting next to the kerb, in the proposed new alignment, parallel to the original line of 
trees (Forde, B. personal comment 1997; Morris, G. 1995). 

1990 In January 5 trees (straddling the road} , were removed outside PNGHS, creating a 
short 4 lane section and the establishment of a bus bay outside the school The reason for 
this was given by the Council's Director of Works as being that "the trees had been blamed 
for reducing the safety on the pedestrian crossing outside the school". His office was 
inundated with calls from an opposed public. Replacement trees were planted in the new 
alignment. 

1991 The Palmerston North District Scheme came into effect on 30th August 1991 , and in 
accordance with the RMA, 1991 became the Transitional District Plan. Thus Policy 2.25, 
Ordinance 2.25.1 and Figure 2.2 of the PNTDP came into effect. Refer to Appendix VII. 

1993 Council announced its intention to proceed with removal of mature trees from the 
Avenue in order to 4 lane it. In March, Save the Avenue formed as a public interest group 
opposed to the removal of the trees. In May, Council decided to fell the trees between Te 
Awe Street and the bridge. However, Save the Avenue identified rule 2.25.1 in the 
Transitional District Plan, as an impediment to Council's plans to fell trees in the Avenue. It 
issued an ultimatum to Council , threatening to seek an injunction in the Planning Tribunal to 
prevent Council removing the established trees along the Avenue, if Council did not 
undertake to preserve them. In May, after a public meeting before the Committee of Council 
it was agreed to defer any further removal of trees until the debate as to the trees' future had 
been resolved. 

Sources: PNCC records files; Manawatu Evening Standard, and; Morris, G. 1995 
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APPENDIX VII HISTORICAL RESPONSES TO THE CROSS RIVER 
TRANSPORTATION ISSUE 1960'5 to the ear1y 1990'5 

(adapted from PNCC, Feb. 1995, "Cross-River Transportation Historical Background Paper'' 
to the CRTWP; Archival records of PNCC and the "Evening Standard" and; Morris, G. 1995) 

1958 Fitzherbert Avenue declared a State Highway (SH57). Approval for any new 
construction or modification had to be given by the NRB, as well as Council through its 
'Transportation Plan' . 

1964 A 6 lane motorway with 4 lane flyovers at each intersection dubbed the "Eastern 
Distributer'' was proposed by the City Engineer. This plan noted that duplication of the then 
existing bridge to provide a total of 4 lanes across the river was the "ultimate choice", however 
it did not include site recommendations for a second bridge. The Ministry of Works and 
Development (MoW&D) considered this plan and alterations were made. There was also 
strong public opposition to a 6 lane motorway requiring demolition of residential areas and the 
dissection of the city. Faced with this, Council agreed further study was required. The MoW&D 
recommended a second bridge 400 meters upstream from the site of the then existing bridge. 

1966 A further report found that all 5 alternative distributer routes studied were unacceptable 
and concluded that the need for such an elaborate roading system was premature. 

1967 An evaluation of the Transportation Plan (undertaken by Professor Blunden) noted that 
there was a tendency to underexploit the potential of the existing system, in particular 
Fitzherbert Avenue. Blunden recommended that the Avenue should become the major arterial 
route for the city. To complement this, a duplicate bridge should be built off the end of the 
Avenue, so as to provide for 4 traffic lanes across the river. These recommendations were 
adopted by Council on November 20th. Trees lining Cook Street were removed, amid some 
public opposition and the road was 4 laned with a central medium strip of trees planted. 
Morris, G. (1995) states, "There was some confusion at the time as to why Cook Street was 
4 laned. The best guess seems to be that it was intended to lead to a second bridge." 

1969 Following further reports to Council , a duplicate bridge at the end of the Avenue was 
favoured. Consequently, the NRB approved the new transportation plan and the MoW&D 
timetabled the completion of the duplicate Fitzherbert Bridge for late 1975. In line with the 
revised Transportation Plan, the carriageway of the Avenue was to be widened to 
accommodate 6 lanes (4 for regular traffic flow and the other two for parking). At intersections, 
road width was to be 8 lanes. This plan immediately ran into opposition. Because of public 
concern over the loss of the trees, a report from the Director of Reserves was requested and 
a number of replanting proposals were generated. 

1970 Strong public opposition to the widening of the Ave began to emerge. On October 14th, 
a public pressure group, called 'Citizens Initiative', formed. It opposed a duplicate bridge as 
well as the widening of the Avenue and proposed a second bridge be built of Botanical Road . 

1971 A joint City Engineers and MoW&D report submitted to the Traffic Committee of PNCC 
recommended a second duplicate bridge be sited downstream from the then existing bridge. 
Adopted by Committee, this report was opposed by other Councillors on several basis; that 
any decision should be made after impending triennial elections; that it would divide the city 
geographically; it would result in the deterioration of one corner of the Esplanade (the cities 
major parkland and open space running alongside the river) . The matter became an election 
issue, with the incumbent Mayor promising a re-examination of the issue if returned to Office. 
Also, the apparent lack of community consultation over issues such as the siting of a second 
bridge was increasingly a cause for concern. 



On re-election the Mayor, with a determination to encourage community participation, 
immediately undertook the review as promised. Again the Traffic Committee made 
recommendations to full Council, but as other Councillors were uncertain, it was agreed to 
delay construction until all other sites had been investigated fully. The Technical Committee, 
studying alternative bridge sites as a possible alternative to widening the Avenue decided it 
could not recommend a possible site for a second bridge. It recommended instead that: all 
possible sites be protected from development until a final site was agreed on; the Avenue 
carry no more than 27,000 vehicles per day; Aokautere be restricted to no more than 12,000 
people (effectively achieved in 1973 by zoning almost all Aokautere, land recently brought into 
city boundaries - originally for urban expansion reasons, 'rural') . In July Council announced 
plans to 4 lane (rather than 6) the Avenue and to replace the 105 trees along its length. To 
progress the second bridge issue, the City Engineer was to undertake feasibility studies of all 
alternative sites, while the Mayor consulted the MoW&D. The Minister of Works agreed that 
the duplication of the Bridge was not of such importance that the NRB needed to freeze 
funding for the whole Transportation Plan. Studies were then initiated to find the best site for 
another bridge. 

1973 A bridge at Bulls collapsed. This raised concerns over the safety of the Fitzherbert 
Bridge and Council decided not to duplicate the bridge but to replace it with a new 4 lane 
bridge, reinforcing the plan to 4 lane the Avenue and extinguishing hopes for a second bridge 
in the immediate future. Public criticism was quick to follow, as the prevalent feeling among 
residents that 'two bridges were better than one' remained. Two reports released in July 1973 
from the Environment Committee and a Special Traffic Sub-committee both recommended that 
a Botanical Road site be adopted. However, it was decided in a full meeting of Council that 
having a bridge off the end of Botanical Rd, a residential street, was not appropriate and again 
the proposal to concentrate on the Avenue was confirmed. 

1974 Citizens Initiative attempted to change Council's mind. On June 30, 1974, Citizen's 
Initiative came under "a devastating attack by Council members, who shattered the group's 
credibility. Citizens Initiative was accused of wasting Council time and money, and of basing 
its arguments on information that was neither accurate or relevant" (PNCC, Feb. 1995, "Cross
River Transportation Historical Background Paper'') Council endeavoured to implement it's 
long delayed plans. However, it was now too late as, in December, the NRB shelved any 
plans for another bridge due to budget cuts nationally. However, engineering tests showing 
significant structural deterioration of the existing bridge led the NRB to agree to allow 
strengthening work to be carried out. Despite this remedial work concerns continued to be 
raised by the public. 

1981 A joint report prepared by the MoW&D and the City Engineers said that a new 4 lane 
bridge with cycle lanes and footpaths was needed in the very near future. Taking into account 
a two year lead in time, costs were estimated at $7.5 million for a 4 lane bridge and $5.1 for 
a 2 lane bridge. However the MoW&D said it was unlikely a new bridge could be built before 
1986, due to funding constraints. Continued lobbying saw the NRB agree to a replacement 
2 lane bridge, slightly upstream from the then bridge, for completion by late 1985. The City 
Engineer and Council criticised the decision to provide only 2 lanes as short sighted, though 
Council conceded that a new bridge was better than an old unstable bridge or none at all. 

1982 The str4..lcture for the new bridge was selected. A curved bridge, requiring no property 
purchases, was designed so that although it would be 2 laned, it could be upgraded to 3 
lanes. 
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1987 The new bridge was opened. Suggestions that the old bridge be retained were 
considered unwise as there was a risk it could tip onto its side, creating a dam that could flood 
the city. While the new bridge was structurally sound, it was soon realised it had done little 
to alleviate peak-time traffic congestion. A report generated by the City Engineer 
recommended that the NRB take immediate steps to increase the capacity of SH57 along the 
Avenue to Massey. 

1988 Subsequent studies showed that 3 laning of the Bridge was feasible and that the 
Avenue should be 4 laned. The Engineers Committee approved the recommendations of these 
reports in principle in June. An announcement was made to the media as to the Council's 
intentions to 4 lane the Avenue and that this would involve the removal of the mature trees 
along the Avenue. Replacement trees would be sited closer to the curb. Within days of the 
announcement, 'letters to the editor' condemning the action began to appear in the Manawatu 
Evening Standard. The City Engineer responded by saying that efforts to maintain the 
character of the Avenue were being made through replacement plantings. 

1972 Investigations undertaken by Council's Technical Committee were to come under 
intense pressure from a number of interest groups. These included the Citizens Initiative group 
and MoW&D, which dropped heavy hints that if a bridge was not built at the site it chose, the 
Council would be forced to pay for it. It also threatened to freeze funding for the whole of the 
Transportation Plan if an alternative site was chosen . A petition requesting Council leave the 
trees untouched was presented to the Engineers Committee in July. While this was noted by 
Council, the City Engineers Department's, "Long Term Development Plan for Fitzherbert 
Avenue", (L TOP henceforth) which outlined the 4 laning and replacement tree planting 
programme, was adopted by Council in August. The realisation that more than upgrading of 
the Avenue was required to relieve congestion saw the L TOP expanded to include a flyover 
at Summerhill Drive intersection (on the east side of the river) and a number of other 
modifications (including revised cycleways and the 4 laning of Batchelar Corner to Massey), 
in what was later to be called the "Massey Jam Buster Project". Council also adopted that 
project. 

1989 New Local Government Boundaries expanded Palmerston North to include Ashhurst 
and Linton . In recognition of this, and the fact that the proposed roading modifications were 
thought to be only useful in the short-term, the Engineers Committee instructed the City 
Engineer and the City Planner to investigate the possibility of securing two river crossings (one 
upstream and one downstream of the existing bridge) with a view to providing access for 
future urban development. In July replacement trees started to be planted, along the new 
alignment of the intended 4 laned Avenue. 

1992 In July the State Highway Status for the Avenue was revoked. Previously the total cost 
of works was to paid for by the NRB and its successor Transit New Zealand. After that date, 
the funding ratio's between Transit NZ and the Council was subject to annual adjustments. 
Initially however the Council obtained a commitment by Transit that it would 100% fund the 
bridge and road widening project. Following delays this was reduced to Transit funding 51% 
of costs, subject to Council's projects meeting its cost-benefit criteria, with the Council to pay 
the remainder. The Council increasingly saw some urgency in implementing the project as it 
appeared it could risk loosing all Transit funding. 

1993 The Summerhill Flyover was completed. A media release reinforming the public of 
Council's intention to begin 4 laning the Avenue was circulated to households. The City 
Planner sought legal advice as to what action the Council could take concerning the trees 
considering rule 2.25.1 in the Transitional District Plan. 
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APPENDIX VIII THE POLICY AND ORDINANCE ABOUT THE FITZHERBERT 
AVENUE TREES, WITHIN THE P.N.C.C. TRANSITIONAL PLAN. 

2.25 POLICY : STREET TREE PROTECTION 

02.25.1 

Source: 

To protect the existing trees planted on the edge of the Fitzherbert 
Avenue carriageway. 

ORDINANCE 

(1) No tree or part of the trees planted on the edge of the Fitzherbert 
Avenue carriageway and .identified in Figure 2.2 shall be 
removed topped or pruned without the express permission of 
Council. 

(2) In considering applications to remove, top or prune all or part of 
these trees Council shall by guided by: 

(a) The necessity for the work considering alternative 
methods of achieving the solution the application 
seeks. · 

(b) The age and condition of the tree. 

(3) Where one or more of the trees planted on the edge of the 
Fitzherbert Avenue carriageway and identified in Figure 2.2 (on 
page 51) has died or been removed, it will be replaced in the 
same or an adjacent position in the first planting season after 
the tree has died or been removed with a tree capable of growing 
to a height of 5 metres. 

Palmerston North City Council Transitional District Plan , 1991 . 
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APPENDIX IX ESTABLISHING THE CROSS RIVER 
TRANSPORTATION WORKING PARTY 

A The Facilitators 'Tenns of Engagemenf' (dated 21/11/94) 
Standard Terms of Engagement 

1 The Facilitator is a nuetral intemediary, and not an advocate for or adviser to any 
participant or sponsor. 

2 The Facilitator may invite any person or group with an interest in the outcome to be 
a participant in the facilitated process. 

3 The Facilitator may conduct the facilitated proces in such manner as he thinks fit, 
having regard to the nature and circumstances of the matters under consideration, and 
arrange a timetable and meeting places to suit the participants. 

4 One or more participants shall agree to sponsor the facilitating process, including the 
fees and expensess of the facilitator, but any such sponsorship does not involve any 
client-consulant relationship or duty owed by the facilitator to the sponsor. 

5 The Facilitator may conduct joint or separate meetings with any one or more of the 
participants. 

6 The Facilitator may at any time comment on any aspect of the maters under 
consideration. Such comments may be made to all participants or to any one or more 
of them, at the discretion of the Facilitator. 

1 The Facilitator does not maintain any technical or legal expertise. Any comments or 
suggestions by him are therefore not intended to be relied on as technical or legal or 
professional advice. 

8 Negotiations in the facilitated process shall be without prejudice and shall not be 
referred to or relied upon in any other proceedings. 

9 The Facilitator shall not be liable for negligence in respect of any act or omission in 
connection with the facilitated process. 

1 O At a separate meeting with a participant, the Facilitator may hear information which is 
requested to be kept confidential from other participants. If so, provided there is no 
apparent danger or ciminality or bad faith involved, the Facilitator shal keep the 
information confidential and shall exclude consideration of it from any comments 
subsequently provided to other participants on the matters under consideration. 

Additional Terms of Engagement The Facilitator will endeavour to: 
1 Ensure that agenda objectives are met. 
2 Ensure that the Working Party operates within its Terms of Reference. 
3 Provide leadership for the group, to ensure the objectives of the Working Party are met 

within the timeframes specified. 
4 Ensure the Working Party adopts a consensual method of working and facilitate 

agreement. 
5 Liaise with the Committee Administrator to ensure administrative support is organised. 
6 Give early warning to the City Manager, if the Working Party needs more time or is 

unable to meet its objectives. 
7 Ensure that the Working Party develops agreed criteria against which options will be 

evaluated. 
8 Ensure that Working Party technical expertise requirements are resourced adequately. 
9 In the event taht technical reports are commissioned, ensure that full briefs and terms 

of reference are prepared for such parties, or individuals so commissioned. 
10 Act as media spokesperson for the Working Party as appropriate. 
11 Ensure a final report is prepared for the Council as outlined in the Terms of Reference 

for the Working Party. 
12 The faciitated process may be terminated at any time by the mutual agreement of the 

participants or by the Facilitator. 
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CROSS IUVER TRANSPORTATION WORIGNG PARTY 

I. 

2. 

3. 

4. 

J'rublem Deji11itio11 

The current level of service for cross river transport.alion offered by the .City 
of Palmerston North is not meeting the needs and e.xpectations of its users. · 

. .Goal 

To find acceptable means of in1proving the movemei;t of people and goods 
across the Manawalu River. 

J'1iticip/es 

The Working Party seeks to . achieve the goal according to the following 
principles: 

Ii 

c 

d 

llrief 

To encourage participation by those outside the Working Party who 
have an interest in the issues, including cyclists. 

To rcpolt regularly on progress 10 the Council (through the City 
Manager) and other parties lo advise progress. 

To be led by an independent facilitator. 

The Working Party undertakes lo co-operate in good faith with the 
FaciliLalor and with each other and with any other participants in 
allempting lo resolve the mailers under consideration. They will 
comply with the Facili1a1or's reasonable directions 10 allcnd meetings 
and lo provide information. · 

Thal the brief of the Working Party will be 10: 

a Develop meeting procedures in association with the independent 
facilitator. 

Ii 

c 

Engage further technical e~pcrtise, if required. 

Achieve a common information base by: 

Setting in place the necessary research and information 
gathering including the review of existing data. 

Where agreement has not been reached each party will record 
its reasons. · 

5. 

6. 

d Develop criteria lo evaluate any options. 

e 

. f 

g 

Develop, investigate and evaluate options (indudini; the Council's 
current strategy) which will: 

Solve the Cross River Tr~mportation problems, taking into 
account short and medium term Cross River Transportation 
needs and current and long term growth options identified by 
previous Council research. 

Prepare a final report lo Council by JO April 1995 which will include 
recommendations for solutions to the defined problem and the llasis 
by which those recommendations were arrived at. 

Seek the acceptance of all parties to that recommendation. 

Membenhip 

In accordance with the recommendations of the meeting held cin 29 
September 1994, the Working Party shall include the following 
represen~tives: 

Automobile Association 
Palmerston North City Councillors 
Emergency Services Coordinating Group 

. Fitzherbelt Science Centres 
Manawatu Commerce Centre 
Massey University 
Palmerston North Girls High School 
Save the Avenue 

. Student Represen1.ative from Massey University 

I member 
2 memliers 
1 mcmlicr 
I mcmllcr · 
I memllcr 
I memllcr 
I mcmllcr 
2 mcmllcrs 
I mcmlicr 

Each organisation shall nominate its members from the particular interest 
group. 

B~causi: the success of the Working Party depends on the continuity and 
developing understandings, the same representatives will endeavour to attend 
all meetings. 

Where this is not possible alternatives from the particular interesl crnups 
may.allend. 

Gru11;1d I/11/es 

a Since the success of the Working Party depends on co-operation 
.among all involved, . participants will observe the followini: 
guidelines: 

(i) The personal integrity and values of participants will be 
respected. 

(ii) Personal criticism and stereotyping will be avoided. 

(iii) Disagreements will be regarded as problems 10 be solved 
rather than ballles lo be won. 
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7. 

s. 

u 

d 

c 

& 

ll is recognised that some µart1c1µa111s have an obligation to make 
<lecisions necessary for the µroper functioning of their Council, 
group, organisation or .agency .. . Participants will advise the Working 
Party of pending decisions and information that are within the scope 
of lhe Working Party, unless prior disclosure would jeorpardise 
actioning the decision. In the laller case, participants will be notified 
of lhc decision as soon as practicable. ll is the intention of this 
ground rule lhal irrevocable linancial or policy co111mi1men1s will be 
<lisclosed while still pending and able lo uc discussed by lhe Working 
!'any. 

The Working Party may create co1111niuees of its own members, or 
form task groups lhal may also i11clude others who are not . 
participants, for detailed study of specilic topics . · 

The Facilitator may meet with the parties jointly or individually, and 
111ay agree lo keep ccrrain information confidenual if so requested. 

If discussing the Working Party with reporters, participants, and 
observers shall uc careful 10 present only their own views and nol 
those of other participants. The 1e111p1a1ion lo discuss someone else's 
s1a1c111e111 or allitudc should be avoided. A positive lone shall be 
co11veyed wherever possible. 

While lhc Working Parry is studying, 11ego1ia1ing or evaluating 
issues, participants will 1101 make public s1atc111en1s prejudging the 
ou1co111c. Such slalcmenls could jeorpartlise constructive discussion 
and reduce someone's ability 10 accept or modify a proposal. 

ll is the joi11t responsibility of all Working Party participants and the 
Facilitator lo ensure these groundrulcs arc observed. 

Public lltpu1tillg 

Puulic meetings may be called by lhc Working Party as progress is made. 
Public meetings shall be notified by both newspaper advertisements and 
lellcrs of no1ilica1io11 lo those already on the contact list held by lhe City 
Council . 

01dy U1c independc111 facilitator shall make media statements on behalf of lhc 
· g1oup. 

Except lly joint agreement all working party meetings are closed lo members 
of the media anti the general public. · 

Fu11diug 

111c Working Party shall prepare budgetary advice for the activities which it 
advises or recommends should be underrakcn. 

Funds will only be commillcd in accordance with the Council's budget for 
lhc activities advised or recommended for the Working Party and only with 
U1c agreement of the Council. 

111c Council shall administer nny funds ii makes available. 

9. 

10. 

11. 

12. 

Support 

111e Council . will provide reaso11abk >Upport and expertise lo enable progress 
10 be 111ain1a111cd. 
The Council will provide relevant information in a timely manner lo support 
the progress of the Working Parry. 

The Council will arrange and provide all support services associated with 
meetings of lhe Working Party . This includes any photocopying, typing, 
OHP production and general clerical support. 

Representatives of voluntary organisations who attend any approved 
meetings shall be entitled lo lhe following p;iymenls from the Council: 

a Travel costs based on a mileage allowance of .45c per km 

b 

c 

Accommodation and meals where appropriate. 

Meeting auendance allowances may be considered , al Council's 
discretion. 

All of these items arc subject 10 Council policy .illld guidelines. 

The Council will engage a technical writer lo assist in the writing of any 
summary material and assist in the preparation of the final report. 

Agrcemc111 

The Working Party will be led by an independent facilitator who will act in 
the role of mediator in facili1a11ng agreement. Such agreements may uc 
binding on parties. 

legal Prtjudice 

Being involved in a facilitated process shall not prejudice any existing legal 
rights of a participant. 

Except as agreed, communications opinions or tentative agreements or other 
information initialed in the course of developing understandings illld 
agreement within the Working Party will not be offered or utilised as 
evidence in any admi11is1ra1ivc or judicial proceedings. 

Co11juleutiality 

Reports made available to the Working Party on a conliiJcnliaJ basis may not 
be discussed with or disclosed 10 any person or organisation other lhilll 
members of the Working Party or appropriate Council officers. The 
reasons for which reports are lo be treated as conlidcntial will be given lo 
the Working Party and will be in accord with reasons pcrmiucd by the Local 
Government Official Information and Meetings Act 1987. 

Tent.alive or sensitive information will be respected as such. 

1 a2rec 10 the above Terms of Reference. 
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~o David E Hollands 

22 April 1995 

Palmerston llorth City Council . 
Private Bag 11-034 
The Square 
Palmerston llorth 

Attention : Susan Burnet 
City Secretariat 

Your Horship the Mayor . and Councillors 

Re: Cross River Transportation Harking Party 

Auckland 10, Now Z.Ooland 
Phone: (+64+9J 48().{)85a 

ATTACHMEilT 1 

I am pleased to submit the attached Final Report of the Cross 
River Transportation Working Party . It is not m~ report. It 
is the report of Members of the Working Party, in response to 
your challenge to find ways of improving the movement of 
people and goods across the Manawatu River. 

Tl1e need for a new approach arose from · the failure to gain a 
resource consent for the felling of certain trees in 
Fitzherbert Avenue, thus frustrating the proposed four laning 
of Fitzherbert Avenue . After examining a number of · 
alternatives. council decided that a Working Party presented 
an opportunity for the council and the conununity to work 
through this divisive issue together, rather than continue 
with an adversarial plarining approach. This was seen as 
allowing all parties to look at the issues, explore the 
options in a relatively constructive and open manner, and re
evaluate council's original thinking . 

cross river transportation is a complex problem, and the 
Working Party therefore sought a wide range of information . 
This has not been easy during the time period allocated, as 
it coincided with the Christmas period, the University break, 
and work on the new District Plan. Nevertheless I can assure 
you that all members worked conscientiously and cooperatively 
throughout, to produce the best outcome possible in the 
circumstances, and were greatly assisted by Council officers 
and consultants . 

The choices came down to one or more further bridges, 
increasing the number of vehicle lanes across the existing 
bridge and approaches (including three-laning or four-laning 
the section of Fitzherbert Avenue between Te Awe Awe Street 
and the bridge), or tolerating on-going and increasing delays 

PROFESSIONAL ENGINEER IN DISPUTE RESOLUTION AND MULTI-PARTY PROBLEM SOLVING 

MEDIATOR • CONCILIATOR • FACILITATOR • COMMISSIONER • ARBITRATOR.• ADA NE\JTAAL 

FICE. FIPENZ. FArblNZ. MNZJS. MSPIOA. FMeolNZ 
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in the meantime. Indeed it would seem that delays can only 
be reduced (and not eliminated) by additional lanes or 
further b:rid11es, due to the nature of the ·traffic demand 
involved. 

These choices are illustrated schematically on the attached 
diagram . Traffic demand at the Fitzherbert Road bridge is 
expected to nearly double over the next 25 years. Additional 
lanes can reduce vehicle delays, but the traffic will bui ld 
up again and delays will become unacceptable by about 2010 or 
possibly sooner (the date is uncertain), when a second bridge 
will be needed anyway . A second bridge will reduce delays 
significantly (note that two 2-lane bridges have higher : 
vehicle capacity than one 4-lane bridge). If nothing is 'dor.e 
in the meantime, delays will continue to increase until a 
second bridge is built. with the proviso that a dramatically 
improved bus service could reduce vehi·cle demand and hence 
vehicle delays. 

However. there are other issues than just vehicle delays and 
costs to consider. Quoting from the report Chris McDonald, 
Architect and Urban Planner, ;prepared for the Working Party ; 

"Fitzherbert Avenue is a boulevard. It is · 
. approximately 30 metres wide and two kilometres 
· in len11th and it leads directly from one of the 
city's major gateways to the heart o! the CDD . 
The ends of the street are stron11lY defined where 
State Highway 57 (sic) crosses the Manawatu River 
and where the Avenue enters The Square. As a 
consequence, Fitzherbert Avenue links Palmerston 
North's two main landscape features. The Avenue 
~lse provides the most visible connection between 
the city centre and the knowledge-based 
industries clustered around the Kassey Campus. 
Fitzherbert Avenue is one of four arterial 
streets which divide the city into quadrants . 
This street features on the Council's logo and 
the route probably forms part of a similar 
conceptual "dia11ram" of Palmerston North which 
residents ·and visitors construct in order to 
understand and remember the city's !orm. for all 
these reasons. Fitzherbert Avenue might be called 
the "front door" o! the city , It serves an 
important symbolic role and the character of this 
street is an essential component of Palmerston 
North's identity." 

Hence. the dilenuna ~f cross river transportation is not just 
a matter of traffic capacity. It raises a fundamental issue 
!or the identity o! Palmerston North. Fitzherbert Avenue. 
with its trees , is a landscape feature which residents and 
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visitors alike 
it stands !of.. 
buildino. with 
the future . 

relate to when they think of the city and what 
It can be likened to a prominent historic 

its links to the past and its symbolism for 

Hence, just as the correct enoineerino and cost-effective 
answer was to widen the Avenue and brid9e, Save the Avenue 
and others were makino an important statement when they ~ 
opposed removal of the older trees. Both viewpoints a·re 
sincere and valid , and hence it has been challenoino to find 
answers that can be accepted by all members. 

Quotino aoain from Chris H·coonald's report : 

-some conflict exists between the Avenue's status 
as an arterial route and the present character of 
the streetscape . However. on balance, I consider 
that the route's strateoic location and intensive 
use contribute to its sionificance as an amenity. 
The route is experienced by laroe numbers of 
motorists, cyclists and pedestrians as well as 
those who work, study or reside there . · 

"The orioinal pattern of streetscape has been 
eroded but a oroup of older plane trees survive 
within each of the major blocks south of 
Ferouson. From the motorist's viewpoint, these 
oaps between these oroups appear "compressed" by 
perspective and by the speed of travel. For 
these reasons the Avenue can still be perceived 
as an intensely "treed" streP.t with consistent 
char~cte~.-

·overall the visual character of Fitzherbert 
Avenue will become more conventional if the new 
landscape pattern prevails. Specifically, the 
street trees will be experienced more stronoly as 
edoe features and will no lonoer appear as 
central elements within the street's cross
section . All these visual characteristics 
provide "clues· to the relative status of 
pedestrians and motorists. If street trees are 
all placed on the new ali9nment, emphasis will 
shift to vehicular traffic and the car will 
assume a "privileoed" position within the 
landscape .· 

and from his recommendations, 

"Between Te Awe Awe and Ferouson, as many as 
possible of the older plane. trees should be 
retained. Host of the youn9er trees should be 
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removed or relocated . The orioinal landscape 
pattern should be reinstated by plantino new 
plane trees at 20 metre intervals, approximately 
eioht metres inside the rioht-of-way in line with 
the mature specimens. This layout should provide 
the primary, characterisino feature of the 
Avenue.· 

It should be noted however that Yvonne Weeber (PNCC Senior 
Landscape Architect) and David McKenzie (Landscape Architect 
from Works Consultancy) consider that the newer trees in · 
their present (wider) alionment have the potential to orow to 
a heioht of 30 metres and form a total enclosed canopy across 
the Avenue . · 

There is no doubt that delays to cross river vehicle traffic 
are occurrino on weekdays durino term time, especially on wet 
days . I personally measured a maximum delay of 15 minutes on 
a Thursday mornino and 8 minutes on a Wednesday evenino. and 
the oroup aoreed these delays to vehicles were typical and 
were often exceeded. Hence, something must be done, 
especially for the lono-term.· 

There is a strono body of feelino in the ~orkino party that a 
second bridoe has been needed for some time, and many are 
frustrated that it will still take ~ minimum of a further 
seven years to achieve this. Hence the recommendation that 
studies for a second bridge, takino into account the city's 
entire transportation network and the Council:s strateoic 
plannino. be com111enced immediately. ·· 

There are also perceptions that four lane roads divide 
communJties &~d create their own safety risks (to vehicles, 
cycles and pedestrians) . 

Whilst .further bridges provide an answer, they raise 
difficult funding issues, especially as Transit funding is 
uncertain. Can the cost of a second bridoe be justified in 
order, amongst other things , to save the existing amenity 
value of the Avenue? What part do bridges and tree-lined 
streets play in the future form of the city? What are the 
environmental impacts of constructino further bridges? 

These are important questions for you, as elected 
representatives of the community, to consider as part of the 
City's o~erall strategy plannino . The Workino Party. as a 
microcosm of the community (includino the Council), is 
providino recommendations on how the dilemma mioht be 
resolved . 
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The reconunendations can be s ununarised as follows: 

(a) Take inunediate act ion to: 

(b) 

encourage improvement in the bus service (which 
involves other parties) 

address s afety and traffic management issues 
along Fitzherbert Avenue 

make minor traffic-capacity improvements along 
Fitzherbert Avenue 

improve cycle facilities 

commence detailed studies for a second bridge . 

Take short to medium term action to : 

increase the number of vehicle lanes over the 
brid9e and approaches (including the section of 
Fitzherbert Avenue from Te Awe Awe Street to the 
bridge) , either by four laning (which involves 
removal of the older and protected trees in this 
section and questions of cycle safety) or by 
three laning (which involves tidal flows and 
questions of vehicle safety) 

enhance the streetscape (including keeping the 
older trees between Park Road and Ferguson 
Street) . 

(c) Take medium to long term action to: 

construct a second bridge 

consider the possibility of a third bridge to 
serve future urban Qrowth and the desired form of 
the city 

(subject to detailed studies to be commenced now, 
taking into account the entire transportation 
network and the council's strategic planning) 

An important recommenda t ion i s for the Council t o establish a 
Liaison Croup, from those involved in the Working Pa r ty, to 
facilitate communi cation between the parties durinQ the 
further development, design and implementation of the current 
reconunendations. It is also recommended that addit ional 
parties affected by future bridge proposals be included in 
the consultation process. 

236 - 6 - ZZ Ap.ril 1995 

There i s complete agreement on the vast majority of the 
recommendations in the report. However, one important issue 
which has·~.not been able to be agreed is whether the section 
of the Avenue from Te Awe Awe Street to the bridge, which 
needs additional t ra f fic lanes, should be three laned or four 
laned. The report suggests a process by which the relevant 
infor mati on ( includinQ that available to the working party , 
and further details which have not yet been clarified) i s 
collated into a report, and for the parties to be able to 
make formal s ubmissions. council will then have to make its 
own decision on this issue. · 

Some might sug9est that failure to reach a9reement on this 
issue means the work ing party process has been futile . I 
woul d strongly disagree. The group has achieved the bbst 
possib le outcome t hat could be expected wi th the information 
and within the time i t has had availabl e . 

I believe it has been a valuable exercise to bring together 
disparate informa tion and views, and develop options and 
recommendations through this working party process. There 
has been a sense of harmony in the group and o f growing 
understanding a nd respect for each other's views . Council's 
asp i rat i ons in embarking on this exercise have therefore been 
realised. 

It has been a privilege for me to work with members of your 
community, and I thank you for this opportunity. 

Yours sincerely 

~I~ 
David E Hollands 
Facilitator 
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CROSS 'IRJ\HSPORTATIOH WORKING PARTY. PALKERSTON NORTH CITY 

FINAL REPORT 

SUMMARY OF RECOHMENDATIONS 

The recommendations of this report can be summarised ··as 
follows : 

Take immediate action to: 

encouraqe improvement in the bus service (which 
involves other parties) 

address safety and traffic manaqement issues alono 
Fitzherbert Avenue 

make minor traffic-capacity improvements alonq 
Fitzherbert Avenue 

improve cycle facilities 

commence detailed studies for a second brldqe. 

Take short to medium term action to: 

inc~ease the number o! vehicle lanes over the bridoe 
and approaches (includinq the section of Fitzherbert 
Avenue from Te Awe Awe Street to the bridoe). either l' 
by four laninq (which involves removal of the older 
and protected trees in this section and questions of 
cycle safety) or by three lanino (which involves tidal 
flows and questions of vehicle safety) 

enhance the streetscape (includinq keepinQ the older 
trees between Park Road and Ferouson Street) . 

Take medium to lono term action to: 

construct a second bridoe 

consider the possibility of a third bridoe to serve 
future urban orowth and the desired form of the city 

(subject to detailed studies to be commenced now. 
takino into account the entire transportation network 
and the Council's strateoic pl anninq) 

- - -----------
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2.0 BACKGROUND 

2.1 Th~ Cross River Transportation Workino Party was formed in 
· oct~ber 1994, with the ooal of findino acceptable means o! 

improvino the movement of people and ooods across the 
Hanawatu River. The Workino Party was required to report by 
24 April 1995. 

2.2 The Workino Party included representatives of the followino 
parties: · 

2.3 

2 . 4 

2.5 

3.0 

3.1 

Emeroency Services (Police , Fire, Ambulance) 
Fitzherbert Science Centre 
Manawatu Commerce Centre 
Hassey University 
Hassey University Students' Association ·. 
NZ Automobile Association, Hanawatu District 
Palmerston North City Council 
Palmerston North Girls Hioh School 
Save the Avenue 

·. 

Two additional participants were invited to increase input 
on cyclino issues. 

' The current level of service for cross river transportation 
is not meetino the needs and expectations of users. There 
are safety concerns !or users and siqnificant delays for 
motor vehicles at peak hours. 

Based on professional advice , the Council · had previously 
decided to widen the entire lenoth of Fitzherbert Avenue, 
Fitzherbert Bridoe and Tennent Drive as far as Massey 
University to !our-lanes (two in each direction). At thet 
time, lhe four lanino w~s however felt by some other parties 
to introduce unacceptable safety and environmental effects. 

The need for a new approach arose from the failure to oain 
resource consent for the fellino of certain trees in 
Fitzherbert Avenue , thus frustratino the proposed !our 
lanino of Fitzherbert Avenue. After examinino a number of 
alternatives. Council decided that a Workino Party presented 
an opportunity for the Council and the community to work 
throuoh this divisive issue . toqether. rather than continue 
with an adversarial plannin9 approach. This was seen as 
allowino all parties to look at the issues, explore the 
options in a constructive and open manner. and re-evaluate 
their orioinal thinkinQ in the li9ht of additional · 
information. 

STUDIES UllDERTAKEN BY THE WORKING PARTY 

Cross river transportation is a complex problem . and the 
Workino Party therefore souqht a wide ran9e of information. 
Input was received from council staff and consultants on a 
wide variety of issues, includino city vision and strateqy. 
plannino (includin9 future orowth) , traffic enoineerinq, 
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cyclinQ. accidents . public. transportation, demand manaQement 
(social options), streetscape . etc. In due course, this 
information will be collated by Council into an · appendix to 
this ·~eport . 

The timinQ of the process. over Christmas and throuQh the 
University's holiday break. meant that reliable traffic 
information was unavailable in the early staQes and still 
remains partly incomplete . Nevertheless, the available 
information has been used to arrive at the reconunendations 
Qiven below . Traffic consultant Graham Dickson (who had 
previously Qiven evidence at the resource consent hearinQ 
for the trees. at the request of Save The Avenue) was 
enQaQed at the request of the WorkinQ Party to peer review 
and comment on aspects of the traffic enoineerino 'input 
provided by the Council's consultant. John Foster of Traffic 
DesiQn Group . Further detail must be resolved durinQ final 1 
desiQn . 

The WorkinQ Party met reoularlY to receive and discuss the 
information. develop and consider options , and resolve this 
final report . 

A wide ranQe of organisations and individuals was kept 
informed of progress of the Workino Party through e monthly 
newsletter . The wider public was kept informed through 
regular media releases. 

FUTURE GROW:XH OF CITY 

There are options as to how the city might develop in the 
future, which are currently being studied in conjunction 
with the new District Plan. 

The most likely scenario involves major areas of urban 
expansion at Kelvin Grove and Aokautere to the year 2011, 
and then expansion in the Linton area. 

Any substantial growth in residential development to the 
"south" of the Manawatu River would however produce a laroe 
increase in demand for traffic movements across the river. 
much of this in the opposite direction to the current peak 
demands (so that vehicle flows will become more balanced in 
both directions, rather than beinQ t .idal as at present) . 

COMMENTARY 

There are safety concerns for traffic (vehicles. cycles and 
pedestrians) and siQnificant delays for motor vehicles at 
peak hours alonQ Fitzherbert Avenue, Fitzherbert BridQe and 
Tennent Drive. 

5.2 Peak traffic demand on the section of road from t he Te Awe 
Awe Street intersection to the Summerhill Drive interchanQe 
substantia ll y exceeds its present capacity . The present two 
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lanes are inadequate to cope with the week-day term-time 
peak-hour traffic demands. 

The ·-current delays at peak hours alonQ Fitzherbert Avenue, 
Fitzherbert BridQe and Tennent Drive can be substantially 
reduced by increasinQ the number of vehicle lanes across the 
river and adjacent sections of road . 

In the short-term (i.e . prior to construction of any second 
bridQe) , this can only be done using the existing hridoe. 
Some members perceive that a dramatically improved bus 
service could reduce vehicle demand and hence reduce vehicle 
delays. 

It should be noted however that widening the existing bridge 
and approaches . would not eliminate all delays. It could 
however be expected to reduce the time that the route is 
running to capacity and to reduce vehicle delays along 
Fitzherbert Avenue and Tennent Drive and .in the adjacent 
roadino system. 

Traffic . demand will gradually increase with time, much of 
this in the opposite direction to the current peak demands. 
Hence. the existing bridge and approaches, even when widened 
to provide more traffic lanes, would only provide relief 
until about the ye~r 2010 with the assumed city growth 
pattern. Hence , a second bridge will be needed. 

. . . •· 
5.7 . . Factors other thai traffic ~capacity indicate that a second 

bridge . is desirable as soon·:as possible (although one member 
questions this immediacy), ' including those of amenity, 
robustness of system, response for emeroency services, scale 
of intersections and ~esirable city Corm. 

5.6 Present information indicates that a second bridge would 
need to be located reasonably· close to the existing bridge 
if it is to alleviate traffic demands across Fitzherbert 

'Bridge. 

5 . 9 If urban expansion is to occur to the south of the river, as 
expected, the second bridge (and possibly even a third 
bridge) would help to serve this. 

5.10 However. selection of a specific location for any future 
bridge requires further and more detailed studies. 

5 . 11 

5 .1 2 

Due to the lead-time of at least seven years required to 
investigate , evaluate options, design, obtain approvals and 
construct a second bridge, detailed studies should conunence 
forthwith . 

Studies for future bridges should take into account t he 
entire transportation network and the city ' s strategic 
planning . 
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Decisions made on cross-river transportation should mainta i n 
flexibility; e . g . to respond to new information or changing 
circu~stances. 

Motor v~hicles should be encouraged to use the roading 
hierarchy as intended ; e.g. not to use the Esplanade as an 
alternative route. 

Providing good and safe facilities for cyclists is seen as a 
way of reducing the number of cars and the congestion and 
environmental pollution they cause. 

Providing a good bus service is also seen as important in 
servino the needs of the disadvantaoed, providinQ an· 
alternative to cars, and catering for the needs o( some 
cyclists and pedestrians on wet days , 

Further traffic info r mation (including vehicle, cycle and 
pedestrian information) should be ' reoularly obta i ned durino 
term time. as necessary to establish the prooressive effects 
of improvements (in terms of flows , delays and safety) , 

PUBLIC TRANSPORT 

The City Council, Reoional Council, bus operator, Massey 
University and Students Association should co-operate in 
makino every effort to maintain, improve and promote bus 
services between the city and university , especially at peak 
hours. · 

It should be possible to develop new bus routes and 
strateoies to better serve the needs of users and minimise 
bus delays. The cost-benefit, including amenity, of 
providino sufficient capacity to reduce travel time across 
the river needs further study, but some trials should be 
commenced forthwith. 

Where justified, covered shelters should be provided at bus 
stops alono streets served by the University bus route and 
within the University , 

CYCLING 

The Council should improve signs , routes, route definition 
and intersect i ons for cycling . 

' All recoonised cycle routes (including those throuoh the 
Esplanade) should have smooth sealed surfaces and adequate 
drainage . 

The Council should maintain all cycle paths in a clearly
marked and reoularly-swept condition, so they are suitable 
for the use intended. 
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It is desirable for all main cycle routes to ha ve an 
effective two-lane width (i . e. minimum 2 . 0m marked cyclino 
zone, plus allowances such as O.Sm from movino vehicles, 
O. Snr from any barrier or trees. and l.Om from parked cars) 
and where possible be leoally desionated to obtain maximum 
protection for cycle use. 

The Council should improve the underpass at the bridge for 
cycles and pedestrians, includino better lines of sight so 
that users comino from opposite directions can see ~ach 
other. 

The council should, if feasible. improve cycle access over 
Hokowhitu Laooon from Caccia Birch Lane. 

The Council should endeavour to improve safety for cyclists 
on Centennial Drive, where parkinQ of vehicles restricts 
carriaoeway widths. 

The Council should consider cycle and pedestrian safety 
improvements at the Te Awe Awe St/Victoria Ave intersection 
and the Esplanade entrance off Park Road. 

The Council should improve pedestrian and cycle facilities 
on the Massey side of the bridoe (to University and other 
destinations), including especially the cycle lane to Hassey 
from Batchelar ·corner. 

The council, Massey University · and the Students' Association 
should, tooether, continue to seek ways to improve egress 
for cyclis~s and pedestrians leaving the University and 
travelling towards the city. 

IMMEDIATE ACTION TO IMPROVE TRAFFIC FLOWS 

There are a number of safety and traffic management issues 
along Fitzherbert Avenue that should be addressed promptly, 
irrespective of any chances arising from a cross river 
transportation strategy, 

Hence, subject to detailed design, the followino 
improvements should be made along Fitzherbert Avenue as soon 
as possible : 

Mod i fy the Park Road intersection and install sionals there. 

Install signals at the pedestrian crossing outs i de 
Palmerston North Girls High School . 

Review and as appropriate improve intersection layout and 
control (includino phasing of sionals) throughout, with 
consideration to cyclists and pedestrians . 

Consider restricting eQr~ss from Hardie Street onto 
Fitzherbert Avenue. 
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Provide clear paint markin11s to define vehicle and cycle 
lane::, and parkin11 and restricted-parkin11 areas. j 

Remove specified trees adversely affectin11 intersections 
1 

I 
(after consultation throu11h the Liaison Group - see clause : , 
11. 4). 

Trim trees, as necessary to provide for full le11al hei11ht 
clearance along traffic lanes. 

Improve street li11htin11 alon11 Fitzherbert Ave, in sympathy 
with the amenity value of the road . 

Arisin11 from consideration of a cross-river transportation 
strate11y, the following are also recommended (subject to 
detailed desi11n) for the short t~rm : : 

Retain two-lane vehicle flows (i.e. ·one lane in each 
direction) between si11nals and their approaches from 
Fer11uson Street to Te Awe Awe Street, with a flush median . 

Alon11 the mid-block sec~ions of the Avenue between Fer11uson 
Street and Park Road : 

(a) 

(b) 

(c) 

(d) 

I maintain the older trees alon11 their present ali11nmen~ 

maintain the newer trees and planters alon11 the 
ali11nment of the newer trees 

provide a cycle path between the tree ali11nment and 
the vehicle lanes 

provide an open-textured (porous) surface over the 
root-zone between the trees, so that some air can 
enter the · soil. 

B.14 Alon11 the mid-block section of the Avenue between Park Roa~ . 
and Te Awe Awe Street (as a holdin11 pattern. pendin11 future 
review - see clause 10.4): 

B . 15 

B.16 

(a) 

(b) 

maintain the newer trees and planters along the 
ali11nment of the . newer trees 

retain as many as practicable of the older trees, 
until the strate11y for further brid11e crossin11s is 
decided (see . para 10.4) 

(c) provide a cycle path between the tree ali11nment and 
the vehicle lanes. 

Undertake cyclin11. pedestrian and public transport 
improvements, as above . 

As the immediate actions recommended in this section are 
implemented, further information will become available as to ; 
their effects in reducin11 delays and improvin11 safety. 

236 

9 . 0 

9 . 1 

9.2 

9.3 

9.4 

9 . 5 

9.6 

- 8 - 21 April 1995 

SHORT TO MEDIUM TERM ACTION TO IMPROVE TRAFFIC FLOWS 

Increase the number of vehicle lanes from Te Awe Awe Street 
across the brid11e and provide four lanes (i.e. two in each 
direction) from there to the University. 

This will require detailed desi9n, but is expected to 
include the following: 

Widen the brid11e by minor modifications which invol~e 
structurally extending the width of the pathway on both 
sides, construction of a barrier between the vehicles and 
raised pathway, and relocation of the li11ht standards to the 
outside of the pathway (this will only allow for a one-lane 
cycle path and al.Om-wide footpath, separated by a line, on 
each side of the widened bridge). 

Provide across-road pedestrian links at both bridge 
abutments. 

There is an unresolved difference of opinion between members 
of the working Party a• to how additional vehicle lanes 
should be achieved between Te Awe Awe Street and the bridge. 

One opinion involves: 

(a) 

(b) 

four vehicle lanes, with a cycle path and footpath on 
each side of the road 

remove the existing trees and plant new trees on a 
different ali11nment {this would require legal 
procedures to remove the current protection afforded 

·to the existing trees by the district plan) . 

This view is currently held by representatives of the 
following parties: 

Emer11ency Services 
Fitzherbert Science Centre 
Manawatu Commerce Centre 
NZ Automobile Association. Manawatu District 
Palmerston North Girls Hi11h School 
Palmerston North City council 

Their reasons are that .four-laning: 

provides adequate traffic capacity for ' a lon11er period 
(includin11 when flows in both directions are more 
balanced in the future) 
is more conventional, and hence is safer for vehicles, 
other road users and adjacent property owners 
involves lower capi tal . and operatin11 costs 
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9.7 The other opinion involves: 

9.8 

9.9 

10.0 

10.l 

(a) .• 

(b) 

three vehicle lanes (one in each direction and a 
centre lane for tidal flow, in the rush ·hour tra!f ic 
direction) . with a cycle ' path and footpath on each 
side of the road (this would require overhead lane 
si9nals .to control use of the centre lane and a 
prohibition on ri9ht turns from adjacent properties 
durinQ rush hours) 

retain the existinQ trees (with some trimminQ to · 
ensure full le9al hei9ht for vehicles in all lanes and ' 
visibility for overhead lane si9nals). 

Thls view is currently held by representatives of the 
followinq parties: 

Hassey University 
Hassey University Students' Association 
save the Avenue 

Their reasons are that three-laninQ : 

retains the amenity-value of the existinQ trees 
provides a comprise to minimise traffic delays in 
meantime , pendin9 . construction of a second bridQe 
has Qreater safety for cyclists 
minimises the potential for further division of 
residential areas by concentrated traffic routes 
is a compromise position that can be reversed 
can be more readily implemented. albeit without 
external fundinQ 

the 

ln resolvinQ this difference. it is recommended that Council 
obtain a detailed report on the specific options of three or 
four laninQ between Te Awe Awe Street and the bridQe 
(subject to peer review). Participants propose to review 
this issue with their constituent parties, and provide 
submissions to Council before it decides what course of 
action to adopt. 

Between Te Awe Awe Street and Park Road. after the HiQh 
School .pedestrian crossinQ is si9nalised, further road 
desiqn is needed. on the one hand there is a desire to 
retain as many as practicable of the older trees. On the 
other hand. some parties are opposed to any merQino traffic 
in the vicinity of the HiQh School and Hula Street (for 
safety reasons) and prefer that the older trees between Hula 
Street and Park Road be removed (to · improve sa[ety for 
cyclists and for vehicles cominQ in and out of Huia Street). 

IMPLICJ'.TIOllS FOR THE .FUTURE 

It is recoonised that if a four-lane brid9e was to be used 
to capacity in the future. this would require rour-laninQ 
the rest of Fitzherbert l'.ve and further major up9radino of 

236 - 10 - • 21 ... Pril 1995 

. intersections (for which extension of the road reserve would 
be likely to be required) and side streets. 

10.2 Ho~ever , this is not considered desirable. due to the 
importance of retainino the present streetscape alono at 
least parts of the Avenue , minimisinQ the need !or major 
intersections. and 'minimisino the potential for further 
division of residential areas by concentrated traffic 
routes. 

10.3 Two-lanino should therefore be retained in the lono~term 
between Fer9uson Street and Park Road. 

10.4 Final treatment of the section between Te Awe Awe ·street and 
Park Road will depend on the nature and effectiveness of the 
short-term and medium-term improvements (see clause 9 . 9), 
and on the number. location and timinQ of further bridqc 
crossin9s. 

10.5 

11.0 

11.l 

11 . 2 

11.3 

11.4 

' 11.5 

There is an evenly splii difference of opinion as to where 
trees should be replanted when the older trees eventually 
need to be replaced - should they be on the aliQnment of the 
older trees or on the alionment of the newer trees? It is 
felt that this decision can be deferred until long term 
strate9ies are confirmed. 

GENERAL 

Trees alono the alionment oC the older trees should be 
clearly marked and lit to ensure they do not create a hazard 
to traffic. 

Except as above, trimmino of trees should only be done for 
reasons of safety, tree-health or aesthetics. Removal of 
trees should not be undertaken without prior consultation. 

The Council should maintain a supply oC suitable specimens 
for use in promptly replacing older trees and those younqcr 
trees that oet damaoed. 

To facilitate communication between the parties durino 
further development, desion and implementation of these 
recommendations. the Council should set up a Cross River 
Transportation Liaison Group from those involved in this 
workinQ party. 

After further desi9n and environmental studies have been 
done for future brid9es, and Council plannino and 
transportation aspirations have been clarified, the Council 
should consult with stakeholders aoain (including any 
additional parties affected by the proposals) to consider 
the next steps. 
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~:~;we . set up lhe Cross ltiver Transportation Worklrrg l'arly lo look nl Ure prou· •····.--.· 
1!r· 1e~.\.1TI1eyolouml lr0Uic'dern0J1d on lhe l'ilzheabert Uridgc ts expeclcd lo near· · , ..... 

· .lydouble over the next 25 years. They '"Y we arc gohrg Io need at least two 
r(btl~gc~.'oqoss U\c Manawatu River IJy lhc year 2010. . . . · · .' 
. ., ·: . '• ' . 

~.· .~·· So}~hal are we <lolug lo solve the p10Ulc111 o( crusslng th~ Man.two.tu 1Uvc~7 r : :: • 

, · , · · 1:! 0j.u _1,r; .. ·· • ·· · . ~".' :·n. · .... ,',,.,,·. 
~·;;1We. ~~c :c!=!uunillcd lo builJing a sccornJ l>riJgc. ·n,c consullatiun process am(~;y:J 
; .nctual cu.nstructiun coulU take some. time l>ul if illl t;ocs wcll lt could be fin·(.'. ~ ·;: 
~.1 ;0.'lahcd)n1 01 lilt le "' 1cven yeou; · ~ .' · ·· ~ : ' · ::~~: :·; : 1 '?,:~~ · .~. " ; 
~\\~· ; : ;· .. ;: ·· ri ~ ,:,. 1 . ;. • 1:·· . , • • • • • •• •• ';:1 .. ::··· · !~: ~~. : ..: .- .\ 
·;:JjUut Hut, lo solve lhc problem al the Fitzhc10crt U1iJr;c, we ore r,ol11c lo · .· ·:·:" 

: .,:~.c!'p~ml , ll lo lour l.11~~1 . ;r~1is \~ill ~,os t $1.4 111ill iu11 ;mJ. s.1~~.~I~ ~?~~.:~1J~· 1~ ,:.<~ '..: ·: 
::~~~A:fz,:~~t'i~;i,J1~

1

\
1

:~
1

~'~ : ~. : .' .1 ·.. · . ~ · ;. : . .'; ·~,~. ,:: .:;;~·~ · ': . ~. -: · l~~~: ~;·'.~~~~i fr· ~T1J; will mean there wil~ luuc lanes lrom lhe Uri<lgc to Masscy'iuul U11.? ·· /._~rt: , -,, 
:•.': ic1c'1lch q:ulrcs. TIJs wlll lmprovc lr3Clic Iluw cunsltlcc3lJly. l>ut wc .wll11llll ~.1V'.~ 
li~ ll~~·e · trnllic j3111s on U1c FitzJ1e,Ocrt Avenue side of Lhc µr1ctge~ ;: . .:~.r:~.: ~ ;: ·; ··~:.~: !~~1 i~·~;~ 

l~f~i:~;l~~k1~11 ' 1h~ ~1~~i~:~:r~i ·,h~ 3P~ro~ci1 tu Uu? plaa~~~J :{~-~~~~~-;~~~~~~~~_;t;~y~~~~~~~ 
\;';-/p.~.~,~~ : .;~:;: ,. ,,;: :::;;; : .. · · . -. ;~.:F\.;;;~ ;.: ;;·;n:.:i.;; 

~o//,.CROSS 
/~,fllVER 

A SECOND UIUDCE 
WILL UE BU ILT 

l1i1 lmcrslun North City Cuu1tcil Is cu1n111illcJ tu 
bul1Jl11g A scconJ bflJgc, regn1Jlcss ur huw lhc 
J111zhcrbect Avenue issue Is rc.:iolvcc..l . 

, r .;'·: _"; . 

~ 11u.! Co~·tj1
1 

is.Jookiul; nt oll Ule issues suriullmJ
ing a second Ucidge, lncludi.ng enviru1u11cnli1l 

lm~oicts, .~.~.?~~~~.\~1·1.~ p.ossilJlc sites. 

ConsuJtatl~~~~ P1annlu1;. invcsllgalion a11tl <les ion 
tor a secorld pridge ~ill take at Jc3s t five ye1us. 
Every aspect or a second bridge will be luukcJ at 
from linding the best site lo designing the r ighl 
bridge. Once the consullallon •1.nd pl::uu1i11g n'c 
Hn.ishcd it will. only ltikc bclween two am.l lhrce 
years lo build ... 

.. ,: ; : ~ :<·:~! i l:.;. i ... 
A sec~nd b;idge will cost bel1~een Stu and SlS 
m.lµI.o~· 1~:~.~d. ~lcl~di.ng 01pproad1 ro31.Ji.ng, 

A~P;,~P~~~- i;ip .9~~. ~~~~ll01~ a!~.d . !o~n1. 
. <!t~!! l~~ ··~~}:~ . l~·: :.'!t · ~ f" · . . · ·~· ··:! ... , 
Tr~l.i;Nz~niay."aiilst wlU1 lundlng for a second 
brldg~; lf . ~l~e~b~rkJ'.venue. l.• l41ly ullliml. U It 
decjde~· ~~~e.r~t~~ ~oc,lh~!ia• pol maximised U1e 
use ol.the.Avenue,'exlra lunds wlll need to lie 
rAl•.~d !O ~or'~or~'.-; .. . 

l'ACrs TU CUNSlllrm 

'Ilic Fit7.l1c1l.ic1I Ual,lt~c h'lll l.ic upn11Jcd tu luur 
lanes. 1:i11.hc1l11:1l /\vc1tul! will I.Jc cxlcnJcJ iulu 
fuur lane:. ur llm:c la 11c~ wilh" tiJal Ihm• sy~h:m . 

\V1: have lu ''"·ddi: whal upliu11 lu lnkc. 

T hcfc will be lour l;i11cs hum thl! UriJoc lu 
f\lasscy U11ivcrslly. 

A lour l3nc liriJ~c 01111.J aJJitiun31 l.llu:s llll 

Fitzherbert Avenue will i111pruvc lhl! lr;i llic llu\V 

in the 1ncJiu111 lcrm !Jul we slill 11ccd 111u1c lilncs 
ac1uss lhc Mil113Wi\lu IUvcr. 

A second UriJgc will slill howc tu l.>1.! IJuilt lo cupc 
with fuluic sruwlh. 

II will li\kc some ycOlU IJdurc i1 scconJ IJfiJ&l! can 
Ue l>uilt . 

The Palmerston Nurlh City Cuundl h3s cununis· 
sloneJ a detoileJ reporl, Jue out in Augusl lh•I 
will prnviJc more lulormn\lun nlmul lhl! llm:c 
vcr,u1 lour limlng of fliliherl>crl Avenue. Cuundl 
will use lhls report tu Dsdlst ln mnklng It• Jcclslurr 
on whelher tu lhcee or lour lone lhe oppruoch lo 
Ure bridge. . ).~1,1::\:'. ~ : - · · ·''·.:":.'". '. 

· _, · ~rn.1.4B.tad111a . tt1.tt1iJ 

SccouJ l"iJcc·wh.il, where, how. 

filzhcrlJcrl Avenue Lining. 

fltzherucrt urlJge b11i11g. 

Three ur luuc b.ncs7 

. Cross !liver Wurki11g l'•<ly. 



• •• • \•r.•'::•' '•,•.:. ... . 

· .. \··:·iMP~fviNG-:rRAirric iiiolfl oN ··:1o·r1iitFii'iiIE:ttnlintBni1J~1r .... · 
We need lo lncrcnsc lhc 11111nbcr of lnnc9 from Tc Awe Awe SI leading up lo lhe widened bridge to 

Improve lroHlc flow on<l increase safety. 

SHOULD WE OPT FOR A .... 

Tl JIH!1'-L/\N l!O /\l'l'HO/\CH7 

If we opl fur three lan~s, r-llzherbert /\venue will be 
lhr~·l;mcJ from Tc Awe Awe St to the nOrth end or 
the t'ilzhcrbcrl nrtdgc. It wlll work under. Jldal 
flnw ~ystem wllh two Innes ol 1rnllic hending 
hnvarJ Mns!4ey In the momlng nnd two b .. ck Into 
lown In the nrlcrnoon. U will require detailed design 
lmt I~ likely lo Include the following features. 

e There will be live sels or si~n:,ls above the roild 
lo lnJici\lc which Innes nrc open for lrntrlc In 
ei\ch c.lirecltun. 

o /\ vl•unl lndlcnlur such ns cu11cs wlll be plncc<I 
brhwen the Ion"" lo define thcm.Tht li<lal fluw 
<l ill'l·iio11 will be chnnged twlC<? ctaily. 

e Thel'C nrc i;cvcnlecn trees belw(Cll Tc Awe Awe 
St ;rnll the bridl~C which wlll Uc pruned In 
nllow hcovy vehicles Jo 1rovcl In Jhe lelt lane. 
One I rec will be rc1Ht1Ye<I. 'Ilic trcc!t from Tc 
Awe. Awe St lo the Squnrc wlll remain. 

• The vehicle Innes w lll l>e nlmut J .Sm wide. 
'J IU..11 l' wlll he n llCW kcl h OU lhc lrnfriC ~ltlC o( 
the ltccs. 

• Cor parking o11hc side of the road will 
I.Jc reduced. 

• Cycl'-' lm1l':C will be In ruuch the s:unc posiliun 
ns lh'-'Y nre nuw. They will be m:ukeJ nnd 
Sl'p3rnlrd frum lhe lmtric UchinJ the row or 
tn:cs. 

e Access into ri nd out nr prupcrties on Filzhcrbcrl 
Avenm! between lC Awe Awe St nnd the UriJ~c 
will, al times, be rl·slricleJ . 

• The l'USt ur 1hrcc·lanh1h i!it"£hcrbcrt Ave. 
hc lwcen 'IC Awe Awe ~I lo the Urid~c wlll l>c 

al lcost S~UO.IJUO. There will ~e ongoing 
ctlsls lo pny for runnln,.; the lid nl syslcrn. 

Oil l'OUR 1.1\NES 1 

H we choose this option there will be four l<'lncs from 
Tc Awe Awe St lo Massey Univcrsily. 1t wlll require 
dctollcd dcsicn but h likely Jo Include the following 
foalures . 

• Of the trees be tween Tc Awe Awe St :ind the 
brldsc, eighteen will lie removed. The trees 
from 'JC Awe Awe SI lo the Square wlll rcnt:iin. 

• A new line of lrecs will lie pl<anted on the willer 
rnnc.J. clu.scr to the foutpnth. The 11ew lrcc~ wlll 
be 2.5111 Jail when pl•nled nnd will be In line 
wllh existing trees between Park IM nnd Tc 
/\we /\wt SJ, · ; " I iu ll 

• Un<ler n lour-lnnc sys1cn1 lhc lrofflc Innes will 
be nbuut 3.2111 wide. 

• Car pnrklng _nt lhe side or lhc ru.,J wlll - ~-.~ . ~~ 

be reduced. .;,.11~~ 
• The cycle lane• wtll be In hunt ol lhc I recs, ,. ·~~) 

next to ihc lrnllk. 'J hey will be ot !cost 2111 wide 

• 

llc:ul on lo liud out where we nn: now wit li tile second bridge .... 
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Work has beyun on lhe 

lour lanlng ol r-ilzl1crbcrl 

A\·cnue lrou1 Tc Awe Awe 

Slreel up lo ;1J1d lndudlng 

lhe fllzherberl Urldye. 

This updalc on lhe 

vrojecl keeps you 

lu..lurmed ol whcrt'I we've 

come lrom aml whc1 c we 

arc heiu.liuu. 

lhcre 15 a lh..lrly ,-car h..lstury IJchlu<l the p1ujct.:l 

lo lour laue Hl1hc1licrl A\'CUUC am.I rilz..hc11Jcrl 

Ur id ye. 

Whal was In Hlti-1 a lhcu1clical Julu1c uccU lur 

lhe clly has 1Jeco111e a prcssin!J 11cccs~lly 111 llw 'l l9YOs \\Illa up lo 2,JSU 111ulur \ChJclcs am.l J,UUU 

~ qcles J>er hour usluy this ioulc Uuriuu peak 

l . hours 011 neeluJars. 
r, 
: . ~~ff"il.Cf . . ,),i .i'...t"!" .. "11..~-~,_;--~v: 

,~ -~ ~~~ . )'i'l{~'!ll 

**' ~-~ IT!ill[JJ[p(ffi)ill ~®Wr? 

Uy U1e end or Ulis year WOik will 

Lie completed on U1c Filzhccl.Jerl 

llridue and lhe seclro11 or the 

~ Avcnul! from the I.irk.lye tu Te 

Awe Awe SlJccl inlerscctlon. 

Thirty six replacement lsces wW 

I.Jc planletl in lhe Tc Awe Awe 

Sueel lo Hilldie Sueel section or 

FilzherlJerl Aveuue, lo replace U1e 

18 Utal were removed, with a 

lurU1er lour trees beiny piauled 

l.Jetwcen Han.lie SLiccl autl the 

~ bridye alter work is co111piele. 

Following recent slwnp removal 

and repair lo U1e road surface 

work is scheduled as follows: 

•New slormwaler drains will be 
laid on U1e Filzherberl Park side 

of U1e Avenue between Hughes 

Avenue and U1e Awatea Slseam 

•New kerbing and channelling 

will Lie co1islructed on IJoUt sides 

or U1e Aveuue, including parki.119 

iaybys and bus stops 

•In April/May JG Orie11lil.I 

Plane trees will be piUJ1led 

l.Jelween Te AweAwc Slrccl and 

- ~.Lt... 

Ha1die Suecl. 

• SuecUiuhtr11u will uc upu1aded 

tu U1e cuucul Nc\'I Z.collolnd 

Slandilltls 1equircmc11t 

•11te Filzhc1l>crl Ucid!.JC will lwvc 

a co1111Ji11cd clip ou cycle lauc 

and loolp;iU1 ollached lo each side 

and U1e bridge will lJe co11verled 

liom two lo lour motor vch.idt! lanes 

The work au Utis seclion o( 

filzheruerl Avenue wiU lhcn be 

complcle. From 1C Awe Awe 

SLieel lo Ute Palm Avenue 

i.J1lersectio11 opposite Pa.1111e1stu11 

Norlh Gids' Hiyh School llee 

removal and 1cplace.mcut is allcatly 

done, and U1c road layoul has 

been d1UJ1ycd lo U1e design 

ultimalely plUJ111ed lor U1e rcsl ol 

Uie Avenue. 

Dy lhc end ol IUU7 lrallic In 

fllz.hcrlJcrl Avcuuc wlll lJc 

bcnellllng lrom lhc increased 

solely am! velddo carrylnu c•p•cily 

ol lhe roadway lrom lhe u•le• ol 

Massey Universlly rig hi lhrouyh 

lo jusl shorl ol lhe Park lload 

lnlcrsccliou. 

Ou a typical weekdoy, lhc 

J=ilzl11!1l.Jc1l Avcnuc/U1i<l!,JC IUUIC 

c.:a11 ics up lu ·i ~.ouu vchidc~. 

Whcu luuc l11uinu is cu111plc1cJ it 

is c..~pt.'i.'h.:J U111t U1c JJ.iJy uiu11U11u 

a11J ulh.i111uuu 'Massey l1allil: 

Jam' will lJct.:umc just a very 

IJ11J 111c111ury luc Avenue usc1s. 

WMlAOrAU IL-~- I - ~I·· I 
EE:~.@~~~ 

l'li11111ct1 lJ)'Oul ol l'iihcrl.Jcrl /1.1 
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:r ~ illllxLrnG llllm illG@ 
fill [flfrzJlJ~lli:HJD ffi\!iQilrnm~ 

Ahcild}' 1cplm:c111c11I Odcnlal l'lam! 

llccs have been pluntcd on the 

SN.:liou of FiW1c1l>c1t /\venue Uchvl>t!ll 

Pmk Hoad muJ Fc1uuson Sllccl, in 

prcparnlion lor the 1c111ovul of Ilic 

exislin!J Pltrnc, Oilk, Elm, Ash nod 

Chestnut ltccs. 011cc wo1k 011 Ille 

·ic Awe Awe Sh eel · Filzherl>c1 t 

Brit.Jue section of the 

J\vc11uc is tumplclc U1e11 

work will hcvi11, ir mul 

when 11ccc~;5;11 y, 011 the 

~cdions u( the 1umlwny 

lhill me still two lm1ct.J . 

The cmlicsl di1lc llwt 

the whole of FiW1m1Jc1t 

/\venue could Uc lour 

li111etl is llc"t"'11lJcr. JU'JU. 

Trn!!ic volume, safely 

and availabilily or 
fum.linu ore the issues 

that will i11llue11cc the 

ti111i119 of this staue of 

the project. 

Your Council is 

a111u1utlctl lo U1c co11<.-c1~ 

of Fitzherl>crl J\veuuc 

ns n tree liucd, 

ncstltclically nppcL1li11u 

sheet. Tl1c rilzl1cr1Jcrl .. Avc11uc 

1ctlcsiv11 projcc:l has l>ecn Cclrricd 

0111 in lhc belief lhal within 10 

yc;us U1c lJccs ahcildy planted nnt.I 

Ucin!J pl;111lct.I. this season, will Uc 

sulficic11lly 11mlu1c lo oUcr U1e slmdc 

nml allradivc 'u1ee11i11u' elfecl Uial 

WilS p1uvil.fo<l IJ)' U1c oriuinill plantings. 

IJy 1cpll111li11v with OlicnlHI Plilnes 

(l'lilla11us oricnlillis) mU1cr than wiUt 

Ille l.o11Uu11 Plt111c (Plotm1us ncc1ifulia) 

ll1Hl \VilS U1e d1Uice or our furcl.:ilhcrs, 

it is cxpcctc<l that tliern will Uc nu 

p1ublc111 with the lu11vus discnsc 

(A11lhrnc11osc) lhill plavuetl the 

oriulrnil llees. The 95 rcplc1cc11u?11l 

tJccs will have their lower l;rn.nd1cs 

tr i111111ed sul!icienUy lo allow lrn!!ic 

lo pass underneath, bul with no 

ovc1hcilll clcclric power or telephone 

ll11cs In FilzlierlJcrl Avenue lo<.lay, 

lhc1c won't Uc m1y nectl lo carry 

out the drastic 'pollarcJinv ' tree 

prunlll!J p101Jlil11ut1cs o( the pclsl lhill 

deformed the orlvimil trees nnc.l 

prohably co11hib11leu lo their lock 

of resistance to UisecJse. 

J~ .. I - .. - l . ... .. - l!Tll!IUUIORK>Gl J~ -~~~~~ 
{§~§=E)ji&@E~~~:::::-:.:----~ 

nuc ·Tc Awe Awe SI reel lo llrirl!JC 
t 1 I 

~~ 

"' MIJ\IUllJU~ 

IOMAS!.EY~ 

UtWIUU~ 
\~.ll, ........ c._.. 

~- ~ 

~ ..... 
~. 11-3 ffiJm wm Gerri~ 
. . -.. : -ffiJm ~G rri1 ~ ffi\!AfilTIJCB<f? 
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. - . . .. ~:~\:; 1~~7.-,·· ~.~ . 
111ere will Uc four molor vehicle . kl!lllS , wh.id1 .s~mu11t.I Ute 0 1 ic11LlJ 011 Ille luir.ltjc (o.ur Uucc 111c1Jr. 

lanes in. lh~ -~~~1trai.- sCcUon of Ute - ... Plah~s ~k;..:lx! . ~>l~n·icd lu lhc mca \vir.Jc vch.idc l.:il1cs ~ill Uc dividl.J 

·:.roadway; iw~ on each side or a · · ~r .roiidway ou~ide . U1c cydc lanes b)• 6 lJJrric
0

r · ,;0111,.c~ -~C)'clcw.:iy .' .... ' 

fuulplll_I; .·~'.'. ~Ll1~ii~~s of thC. · ~ .ii . , . .. . . •, . . . 
~ t:cnlr~_ ~n~di~1 ~trip palnte<.}_911 • 

•. :. t1_1e _:ro.,.a? swf~c~. · The motor 
o.~ 1c.l :l·'~.~l tu .the lootpall:.:t; ,. 

· v~hicle Jan~s. will lie Hanked lJy TI1c · s_c~Liuu of fillhc1Uc1l Avc11uc 

. . ' rston Not th Gills' 
.. . ·outside) olmc .. od f,1id oul . . .i:ycle Ian~ on . . nt lo .. , , llrg ' . : . bolh sides '.'.! c . ·.-: ··: . . . I . School Is alre y 

-· a · d 1;,;;ncdialcly ncli~ce : · · : . · . · in !Iris way. 

1ui.lt.IW.'.1)'. · J'.:ut uf Ull! · cydc · ~ 
pc<l~shill~I 1;1

1

11cs .will Uc .... · 4f 
.:u.:cu11.1111txl.:itcr.J

1 

'Lv. ~.lie' _ 111.: ~ .. : _dip 

011 ildditiuns. · · · 

·-,; . U1e ron • olor velrl!"le lane .. :' ··, 

U1e outer ·' ·" •. . . ·.will be . . . . . . . ... 
. · · king places . . , . • .. . . ~.-::-\ . · · ''.· .-'"''"' ::.~;;.,; ;,,;'.~~°?~ ·. <. -~ 'f. . \ '. . . :. 

1A ... <~ -;.,:":_:"'~-~· '"' ''''·'''""' . . . . ~ . 
f'.ilzhcrlJcrl Avenue (llriducTc f\l\'c Awe SI) 
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The FitzheriJcr t Avenue projt:!Cl 

has IJeen a painful 011e for the 

City Cmuuil ru1<l rur um.uy 1e:;ide11ls 

of our co111mw1i ly. NolxxJy wants 

to be U1e agenl for the destruction 

of an i1W11.fre<l leatwe of our city. 

Uut the Couucil was fuce<l with 

lht! yrowing problem of how to 

!Jel an ever increasing milss o[ 

couunutcr lrnllic saJely an<l wiU10ul 

delays across U1e river. A decision 

hod lo be mode and ultimately 

the Council had lo acknowledge 

that this was a 1no gain wilhoul 

pain' situation. 

ll will loke limo fur U1e new lrees 

to develop and lite removal of 

olhcr trees is essential for the 

completion of lhe prnjecL Along 

wilh all the residents of our 

co111mu1Lily, your Council now 

looks forward lo the time when 

Filzhe1Ue1t Avenue will once auaiJ1 

lie a l.Jeautiful an<l admired 

culrnncc lo our cily · a thi11u of 

l.Jcauly am.1 a continuing joy for 

111a11y ueucrations. 

?~I~ .. ii/·\:·:·!;~.~ ;.:~ . 

illufiiJmm 
]?- . 

Jn a<ldilion µlru111inu lor a new 

bridge aaoss the Ma.nawalu River 

continues. A preferred site for 

lhc new bridge is now being 

selected b)• the Working Porty 

and when this choice has been 

confirmed by the Council a · 

designation ,.,ill be put in place 

in Ute District Plan. II is expected 

that this information will be 

publicly available shortly. 
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U U1ere is onyUling else you would 

like to know olJout the Fitzherbert 

Avenue Fourlan.ing Project, contact 

The Roadlng Division, 

Palmerston North 

City Council, 
Private Dag 11034, 

Palmerston North 

or telephone: 35G-U199 

Wood lrom lhe Jelled lrees will IJe put to uoo<l use by furniture mill<ers and 
wood turners. (photo: f\'c11i11t1 Sl;rndoirtl) 
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~ In 1964 
...... Prediction of a futwc lruye demand 

t9 Coe cross river transpo.rtation by 
U1e loie 1900s results in " proposed 

,,.... s.ix lane motorway wJLich would 
cul Uuough U1e city from Tremaine 
Avenue, along Ute eastern sicle of 
U1e .cei1lral business dislrict, Uuouyh 

the suburb of 1-lokowhilu, to lead · 

, into a 'duplicated' Fitzherbert 
fl" B ·d 
~· . n ge. 

t . In 1967 
. ·.The 'distributor' motorway route 

~
. proposed in 1964 · is obandoned 

n favour of developing Fitzherbert 

Avenue as U1e .major arterial route 
lor U1e city. 

In 1969 . 
Nationi).I ~ods Board approval 

sought for 'duplicole Fitzherbert . 

Bridge' leading into a six laned 

·· Fitzherbert Avenue. 111e plan does 

not provide for cycle lan~:i aJtd . 

• · .. all· trees · are lo be removed. A 

f .. 'pl.a.nted median sl!ip" is planned 

. In 1970 
Conunwlily o~position to six loning . 

emerges, on U1e grounds U1al U1e 

charocler of U1e Avenue will be 

destroyed, cycle lanes are needed 

( and •. second bridge ot anoUter 

site would be a belier alternative. · 

· investigation of 0U1e~ sites begins 

In 1972 
~ City CoWlcil announces plans to 
~four lane Fitzherbert Avenue and 
t lo reploce the 68 London Plone 

· l!ees. Bridge project on hold, as 

siting remains an issue. 

In 1973 
Following Ute collapse of Ute Bulls 

Ilridge concern emerges about U1c 
solely of lhe e.usting Filzherllerl 

~ ~'· 

Bridge. Examination finds 
weaknesses. Council clcci<les to 
build a new four laJ1e bridge 

next lo the e:Ustiug filzhcrlJerl 
Dridye. 

In 1981 
Notional l1oods !loiutl gives opp1uvol 

for . liuilding of a lwo lone 

Fitzherbert Bridge. 

In 1987 
The new Fitzherbert Bridge . is 

compleLed · designed for two Jones. 

but copoble of UjXJlililing to UlCoO 

lanes wilh U1e adilition of 'clip 

on· pedesliiaJt walkwoys. 

Jn 1988 
The 'Massey Jorn Duster' prujecl 

begins. Summerhill Drive flyover 

proposed, alony wilh U1e lllfee 

]aJting of the new bridge aJ1d U1e 

lour !aJ1ing of Ute Avenue 

. In 1989 
· Replacement planting l>cgins in 

fiW1crberl Avenue, prepasatory lo 

four la11i11g. 

Thel990s 
Sove The Avenue group l>cgillS 

ca.mpa.iyning against lhe removal 
of U1e original trees and ·u1c lour 

laning concepL 

By 1993 the Summcrltill Drive 
Flyover is complete. There are 
now 45 of the origina.J trees lcll 
in the Avenue and 51 11c\v trees 
have Ucen planted. Trees have 
been removed lor salcly 1e11S011s, 
becouse U1ey ore diseosed or dying, 

or as porl of U1e redesign project 

Dy 1994 Uie Cow1cil has dropped 

the 'tidal flow' Uuee lane briUuc 
proposal oiler investigotion shuws 
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il is possilile lo hove lhc soler 

optiun u( lour tlm.!c llU!lrc widl! 

lanes across the IJrid!Jt! lcu.din!J 
into a four lancd Filzherbcrt 
Avenue. 

Appeals, sulJ11ussions, hc.Jrluus. 
'yellow rilJl.xm' dcmunslraUuns on 
U1c Aveuuc as 'S11vc The Avl.?nue' 
1t1ilintili11s its opposition. 

Jn OcloUer, 1994, a C1oss H..i\.·er 
Tro11Sportotio11 Wurking !'orly is 

set up cl1oiled by ill\ independent 

fildlit.al.or am.I con..sisli.n!J Or various 
interest grouvs. Purpose: 'To 

co11sider options !ur rosolvi119 U1e 

cross river Lranspo,tuUon issues', 
!tosul~ Workiug porty voles !).J 

in favour of luur laning U1e Te 

Awe Awe Slleet to Fitzherbert 

liridye section. TroUic lights ot 

Pork Rd inlerscction rccu11u11e11ded 

as iuuncc..liale uecd, a.Jon.u wiU1 a 
siunalisc<l pedestrian crossing 
outside Polmerston NorU1 Girls' 
Hiyh School UpcJra<lcd sllc'C\lighting, 

and improved public l!onsporl lo 

help reduce lrallic conuestiun on 
U1e Avenue. 

· Ouriug W96 four possible nelV 

l>rid!JC sites ore sell'<.1cd ond public 

opinion sou9ht on ltfesc . 

Cunlinued op1XJSitiun by 'Sove 11te 
Avenue'. Finally a(tl.:!r Me11rin!J 
Commissioner llruct! Uumhoh..lt 
lincls lhllt lhc Pll.1111crsto11 North 
Cily Council hos the right lo 

proceed with a prupo~cu chauuc 
Lo its llbtrkt Plan rcmuviny 
piotection hum U1c hccs in U1e 
Avenue, the four la11i11!J project 
l>cgins wilh lite felling of tho 

llces bchvecn ·ic Awe Awe Sl.lcet 

ond the Filzherlx!ri Uridge on 
Jouuory G ond 0, wn 
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