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Industirial Militency in New Zealend: the Contributing Influence of
the Inustrial Conciliation and fArbitration Act, and its
Administration 1891 -~ 1908,

Abstract

This thesis will attempt to demonstrate thatthe legal and
administrative evolution of the IC and A Act after 1894, contributed to
a developing climate of industrial militancy down to 1908. It
will further attempt to argue that the underlying reasons for
such a development .stemmed from changes in the operational
philosophy of the IC and A 5yStem, most motably, in a movement
away from stress on conciliation towzrd mandatory acceptunce of
decisions handed down by the Court of Arbitration, under threat

of penalty.

This movement toward coercion is explained in tcrms of a
number of institutional and administrative policies. These
include: a major change in the law itself, by amendment in’ 1901,
that permitted parties the right to by-pass conciliation end go
immediately to arbitration, a tendency toward legalism exhibited
by consecutive Presidents of the Arbitration Court, in the
period 1903 - 1908, and the emergence of a policy of wage restraint
that stemmed from the Arbitration Court's role as a wage fixing

agency.

The study goes on to examine the wey in which the adminstrative
philosophy of Edward Tregear, . tke Secretary of Labour
in the crucial years aefter the departire of Williasm Pember Reecves,
was given free rein in terms of orgeniseational growth and policy,

this particularly after 189G. In addition attention will be
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directed toward the way in which Tregear vies cble to influence the
shape of the industrial legislation, and by doing so extend the

controlling powers of his department.

In the latter part of the study attention will be concentrated
upon a numner of important issues, which became the focus of
trade union hostility, notably: under-rate permits, the provision for
preference clauses in industrial awards and agreements, and the matter
of apprenticeship regulations. These issues will also be used to
demonstrate the unique nature of the statutory powers enjoyed by
the Arbitration Court as an institution untrammelled in its

authority, save by the sovereign will of Parliament.

In the final section of the thesis the problems facing the
Ward government as it strove to find a legislative response to a
situztion where industrial conflict was re-emerging, will be
considered in some detail. Here the difficulties facing John
Andrew Millar in his attempts to pass legislation that wouild
control conflict, will be examined against a situation where the
emerging sectional interest .s of industrial labour and the employers'

made such efforts virtually impossi be.

The overarching conclusion of the study will be that the cvolving

IC and A system, was a contributing influence in the shaping of
industrial militsncy as it manifested itself in 1906 and 1907,

and that such influences profoundly influenced not only the
industriel events of 1912 - 1913; but later public attitudes towards

industrial militancy in New Zezlend.
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INTRODUCT ION

The history of industrial relations in New Zealand is essentially
the chronicle of an unusual economic and social experiment in which for
some eighty-five years, men permitted the state to control the relation-
ship between employers and employees in the labour market.1 Underpinned
by the principle of central regulation in the interests of all the
parties, a system was evolved through the medium of the industrial law;
coupled to appropriate institutional mechanisms that were in turn

authorised and created by the law,

The principal aim was the regulation of industrial conflict, and
the cornerstone of the whole legal and administrative apparatus was
the Industrial Conciliation and Arbitration Act of 1894, and its later
consolidations and amendments. Thus in the last decade of the nineteenth
century, while other national economies struggled to find solutions to
problems of industrial conflict, the New Zealand Liberai governmgnt led
by W.P.Reeves, determined that the public good ran larger than the
freedom to bargain collectively in the labour market. In consequence,
trade unions of both employers and workers found from 1894, that while
registration under the new law was a voluntary act, the benefits of
registration such as statutory recognition as a bargaining agent, were

offset by limitations on conduct, and the abandonment of the freedom

1. The IC and C Act is referred to in the past tense, because on 8 March
1974, it was formally struck from the statute book and replaced by
the Industrial Relations Act 1973.



to develop innovative relationships with employers.

In a direct sense, the IC and A Act was an overt response by the
government to the fact that in 1890, a major industrial strike had
occurred between the Seamen's Union and the employers. The effects of
what became traditiénally known as the Maritime Strike were seen as a
direct threat to New Zealand's overseas trade, and with their coming to
power in 189!, the Liberals decided that the problem needed bold measures.2
Under the ‘creative . leadership of the Minister of Labour, William Pember
Reeves, a measure was finally placed on the statute book on 31 August
1894. The néw Act provided for two principle methods of resolving
industrial disputes; voluntary Conciliation, through the medium of
conciliation boards, and compulsory arbitration, through a process of

awards handed down in judgement by a Court set up for the purpose.

From 1894 until 1906, the IC and A Act enjoyed a relative success
in carrying out its main function, the maintenance. of jndustrial peace.
This period was to end symbolically on 27 November 1906, when a trade
union registered under the IC and A Act struck for three hours in
direct defiance of the industrial law. This dispute heralded a period
down to 1914, in which strikes occurred with sporadic frequency,

culminating in the large scale action of 1913,

Historians who have examined the conditions under which industrial
-direct action appeared after 1906 have tended to agree that an important

cause of unrest was widespread discontent among trade unions, at the way

2. For a recent analysis of the events of 1890 see H.0. Roth, Trade
Unions in New Zealand: Past and Present, Wellington, 1974, ch.2.
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in which the IC and A Act was being administered., But since later
militancy, notably in the period 1912-1913, was dominated on the
trade union side by an organisation that claimed both ideological as
well as strategic leadership of the industrial workers of New Zealand,
research attention has tended to concentrate upon the underlying
motives of the radical leaders. Studies have thus tended to examine
such factors as class antagonism, the influence of socialist and
syndicalist ideologies, and the ultimate political intentions of the

radical wing of the labour movement,

Thus,what might be termed the traditional approach to industrial
militancy in this country has evolved from the basic premise that
militant behavicur stemmed from the confrontation of radical labour
with propertied capital, in what might be termed a specific national
manifestation of the patterns of industrial unrest to be found in Britain,

the United States of America and Europe, down to the First World War.3

3. Apart from the work of Roth already cited, other historians who have
tended to identify class antagonism as a major influence upon industrial
militancy include K. Sinclair, A History of New Zealand, Harmondsworth,
1958; W.B. Sutch, The Quest for Security in New Zealand:1840-1966,
Oxford, 1966 and C. Bollinger, Against the Wind: the Story of the New
Zealand Seamen's Union, Wellington, 1968, While a specific Marxist
interpretation of the industrial events down to 1914, is offered by
S. Scott, A History of the New Zealand Labour Movement, Auckland, 1951.

The definitional questions involved in the use of the term 'class' has

also led to a recent important discussion stemming from an essay by

W.H. Oliver; see W,H. Oliver, 'Rreeves, Sinclair and the 3ocial
Pattern ' P. Munz (ed.) The Feel of Truth: Essays in New Zealand

and Pacific History, Reeds,Wellington, 1969, pp.168-180.

See also; E. Olssen, "“The 'Working Class' in New Zealand" NZJH 8,

April 1974, pp. 44-61. C. Campbell, 'The 'Working Class' and the
Liberal Party in 1890" NZJH 9, April 1975, pp.41-52,
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Much historical attention in New Zealand has therefore been directed

toward an analysis of the aims and strategies of militant trade unions
whom :after 1908, were associated with the 'Red Fed' or New Zealand

Federation of Labour, an organisation initially dedicated in its public

statements to the overthrow of the established industrial order.

It must be admitted that when this research was in the early
planning stage, it was proposed to examine the relationship between
prevailing industrial ideologies of militant labour unions in New Zealand
and the influence of such theoretical assumptions upon the form and
direction of industrial direct action in the period 1894 to 1919, But
my attention was caught, after discussions with colleagues who were
also researching in this period on institutional developments, by the
fact that no real attempt héd been made to examine the possible effects
of the law, and its administrative institutions upon the development of

militant attitudes before industrial direct action gained real momentum

af'ter 1907.

In formulating the hypothesis for this thesis, I was first
strongly inf'luenced by W.H. Oliver's investigations of various legis-
lation of the 1870s, 1880s and 1890s ostensibly concerned with such
matters as rabbit eradication and fruit inspection. In his examination
of the evolving administration of such laws and regulations, Oliver
found a common tendency in administration began to emerge; that what
started as a regulative process based upon the principle of voluntary
compliance, tended to develop into a bureaucratic structure, which

involved regular inspection and a developing demand for mandatory
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compliance with rules on the part of the citizen.

This theoretical assumption was given an empirical test in 1969,
when P.J. Gibbons examined in some detail a Department of Labour policy
that developed in the 1890s under Edward Tregear, toeffectively de-
causalize the swagger and itinerant labourer who formed a peripatetic
element in the labour force. Gibbons discovered that the same tendency
to move from compliance to coercion under regulation was a marked
feature of Tregear's administrative philosophy, and that Oliver's theory

was in this case validated by Labour Department policy.

I was thus drawn into formulating a new series of
questions for the reason that Edward Tregear was, af'ter Reeves,

the: moat “imporfant iﬁfluénoe_ upon the IC and A Act. More
importantly, with the departure of Reeves to London in 1896, Tregear's
influence upon the administrative direction of the various consolidations
and amendments to the IC and A Act legislation became paramount, down to
the death of Seddon, who occupied the Labour portfolio'from 1896 until
1906. There developed in consequence a new basic question. If, as mahy
historianshave agreed, the re-emergence of industrial direct action after
1906, could be attributed in part to the adverse way in which trade
unionists in particular now viewed the IC and A Act, what factors of
change in the law and the administration of what had become the IC and A

system could be identified in turn as contributing elements toward such

reactions? In other words, could a case be made from the official

L, P.J. Gibbons, "Turning Tramps into Taxpayers: the Department of Labour
in the 1890s", unpublished MA thesis, Massey University, 1969.
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evidence for arguing that in defining those major factors that in sum
produced industrial militancy in the period after 1906, c.ognisance

should be taken of a central paradox; that while the IC and A Act of
1894 was introduced as é constraint upon militant industrial action,
by 1906 it could be identified as having active influence upon the

forms that militancy was actually taking?

The reasons for this are to be found in a number of important
developments in the . steadily expanding - v functions of the
IC and A system between 1894 and 1908. For by the time the Liberals
were ready to perform their final legislative surgery upon the IC and
A Act in 1908, the whole centre of operational gravity had shifted
away from the principle of voluntariness as contained in the process
of Conciliation, toward mandatory compliance through arbitration. Again
after 1903, the Arbitration Court had begun to take a .wsry innovative
line toward its duties within the constraints of the existing law.
Successive judges saw their responsibilities under the statute as
requiring both interpretative leadership and due considerationof economic
‘matters in decision making. The overall results were to lead to -
what was in effect. . a policy of wage restraint on the one hand, and

a demand for legal precision in the presehtation~of cases on the other.

In addition, the Department of Labour's administrative powers
were expanded under the energetic leadership of . Tregear to a

point where additional powers to investigate and prosecute were seen
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as a threat by both employers and trade union secretaries alike.

The administrative situation was further complicated by Tregear's
avowed bias against the employer an attitude he never bothered to
conceal from the public, The result was that the extension of depart-
mental power stemmed from the particular social philosophy of this man
a compound of vaguely socialistic intentions, coupled to an almost
obsessive belief that he alone was capable of discerning the wants

eand needs of the working man.

A third important element that contributed fundamentally to a
growing climate of industrial unease was the process of change within
the political systen. . The first decade of the twentieth century was
to see the erosion of the Liberal tradition of consensus politics that
had evolved under Seddon's pragmatic leadership.5 The decline of this
tradition of consensus had an inevitable corrollary in the industrial
field, influenced in great part by a growing perception among employers
and trade unions that what they needed was that the IC and A system
should reflect their sectional interests. Thus employérs revealed a
marked reluctance to permit the extension of administrative and legal
powers over their perceived roles as leaders in the enterprise; while

on the other hand, trade union secretaries saw the binding of as.many

5. For a detailed analysis of the break up of the Liberal consensus,
see R.T. Shannon, 'The Decline and Fall of the Liberal Government:
a study in an aspect of New Zealand political development, 1908-191Y.,"
unpublished MA thesis, Auckland, 1953, and R.K. Newman, 'Liberal
Policy and the Left Wing, 1988-1911, a study of middle-class radicalism
in New Zealand', unpublished MA thesis, Auckland, 1965.
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emplgyers as possible under tlie constraints of IC and A as a legitimate

goal,

The result was to reduce the real options open to government to
bring in the type of legislation that parties on both sides of the
bargaining table would find acceptable, Thesituation wzus further complicated
by the fact that employers and trade unionists alike sought to strategic-
ally influence the form that legislative and administrative amendments to

the system would take.

By 1908, the government was also having to contend with a major
crisis of corfidence in the IC and A system, as thé presence of quite
large scale industrial direct action, starting in February 1907,
raised real Qoubts about the ability of the system to fulfil its
primary purpose, the control of industrial conflict. The end result
was a triumph for the coercive principle that had been steadily emerging
within the system since 1901, for the government's response was to
introduce a pattern of penalties and restrictions .taat -stressed
coipliarce rather .than collaboratiane It is finally contended that
the pattern of industrial direct action that followed after 1908, and
finally broke out on a national scale in 1913, is only partially
explicable in ideological and radical terms, and can only be fully
understood in the strategic context of events that had their origin
quite early in the first decade of the twentieth century. A period
during which the state took to itself more and more centralised powers

in response to increasing sectional polarity, and increasingly diverse
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expectations from the IC and A system.

The thesis will begin with an examination of the basis principles
upon which the Act was flounded, and the initial intentions of the
system's founder. This will be followed by further discussion of the
process of amendment to the legislation dovm to 1900, The important
change of - law . that took place with the IC and A Amendment Act of
1901 will then be examined in its administrative and political context,
as the restrictions upon the right to go directly to arbitration were
eased. Attention will then be turned to the question of the seminal
role of . _¢ Tregear, whose influence upon the administrative shape of
the IC and A system did much to advance the process of centralisation
-through judicious amendment to both the IC and A Act and related
legislations such as the Factories Amendment Act of 1901. Such concen-
tration is made necessary by the fact that from 1894 to 1906 the
relationship between the philosophy of Tregear and the extension of the
role of the Labour Department was indivisible, supplemented by a combin-

ation of administrative determination and a highly personal relationship

with the Premier,

In the subsequent two chapters an analysis will be made of the
dominating issues and controversies that underlay many of the tactical
approaches of the employers and the trade unions to the question of IC
and A amendments, Matters such as the vexed question of preference to
unionists, the employment of workers at less than the award rate through
special permits, and conflict over the 1egal  vagueness of the

apprenticeship regulations, run like .. threagd through much of the period
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between 1900 and 1907. This will be followed by a study of the

Arbitration Court's wage policy, .relating to the principle of the
minimum wage, and leading into further examination ofithe Court's
unilateral policy of relating award increases to the state of the

econory,and to the ability of the employer to pay.

The focus of the thesis will then turn to the question of the
response of concerted employer and trade union organisations to the
legislative changes put in train in the period 1903 to 1907 a time
when considerable extension was made to the administrative powers
of the IC and A system, and to the counter proposals put forward by

these parties in an attempt to influence the shape of the amending

legislation,

Finally the government's attempts to respond through the legis-
lative process to overt industrial conflict and the direct challenge
to the IC and A system, that such conflict created’ will form the
last chapter of the study. A conclusion will then summarise the

period, and briefly remark on later events.

It is an unfailing truth of the research process that a
doctoral candidate finds himself in the intellectual debt of many
persons, and I am no exception to thisconclusion, I should like to
begin by thanking my supervisor, Professor W.,H. 0liver, who has

assisted me in all aspects of the preparation of this study, and whose
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many kindnesses are deeply appreciated. My thanks also go to my
second supervisor, Professor J.W. Rowe, whose constructive criticisms
have also been extremely helpful, particularly in the economic

aspects of my research.

Other colleagues who deserve much thanks for practical help
of various kinds include: Mr J. Gandar, Mr H,0. Roth, Mr E.J. Keating,
Mr N.S. Woods and Mr R. Campbell., I should also like to thank
Professor G.V. Boyle, Dr J.A. Mikrut Jnr and Mr F.B. Ferris of the
Labor Studies Program, University of Missouri-Columbia, who collectively
directed me toward important sources of American opinion on the New

Zealand IC and A system during my period.

I gained wraluable help and assistance from the
staffs of Phe National Archives, the General Assembly Library, the
Alexander Turnbull Library, Auckland University Library, Otago Uni-
versity Library and the Library of the University of Canterbury. I owe
a particular debt of gratitude to the staff of the Maséey University
Library, especially the Inter-Loan Librarian, Miss Mary Green, who
met with cheerfulness and efficiency the heavy demands I made on her
department. I am also grateful to the staff of the Ellis Library,
University of Missouri-Columbia, for the provision of research facilities

and access to important information on my period.

It remains for me to thank my wife Beverley, who has borne the
heavy domestic burden that research transferred from my shoulders to hers,
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whatever. merit this work possesses to her.



CHAPTER ONE

Industrial Conciliation and Arbitration: Motives and Consegquences.

The last decade of the nineteenth century in New Zealand has been
traditionally hailed as a golden age of social and economic experimentation,
aimed at the resolution of specific social and economic problems. Tt was
a time of political experimencaition during which individual ministers
serving in a government that could claim a body of popular support.from

sectors of the political community, proposed specific legislation to

meet what they considered to be pressing social, economic or administra-

tive needs.,

Thus after much weighty debate, frequently tinged with acrimony
and “tactically controlled tkhough the“skil} of William Pember Reeves,
Labour Minister in the fixét Seddon Cebinet, Parliament on 31 August 1894,
placed on the statute book a new industrial law, Its purpose marks the

recorded attempt by a national government, to regulate the labour market

in the interests of industrial peace and in the overall name of the

public interest.1

1. The standard history of the legislation is N.S. Woods, Industrial
Conciliation and Arbitration in New Zealand, Wellington, 1963.

Unfortunately Woods' study ends in 1963, and the period down to the Act's
repeal in 1973, still requires detailed analysis, particularly the
motives for finally abandoning the legislation. For an exploratory

essgy on the latter period see A. Williams, 'Industrial Relations' in
P.A. Lane and P Hamer (eds) Decade of Change: Economic Growth and
Prospects in New Zealand, 1960-70, Wellington, 1973, pp.109-126.
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It is nbvious - that Reeves, in that first high summer of
Liberal endeavour, could not know that what he was proposing as a bold
experiment in industrial legislation would not only shape the institution-
al forms of the New Zealand industrial relations system over a period of
the next eighty-five years, but have fundamental consequences for the
basic relationship between employer and worker in the labour market. For
not only did the IC and A Act lay down the central principles of conduct
as defined by the twin processes of uonciliation and frbitration. It
called into being, gave identity and rights in law, aud shaped the psy-
chological attitudes of the institutions it was supposed to serve,
industrial unions of employers and workers.2 What followed was state

intervention into the core of the market function, the bargaining process.

It was empowered to do this by virtue of the law's two dimensional
function, the power to regulate and the power to punish, and the signifi-
cance of the latter process increased as the administrative powers of

regulation were extended in the period from 1900 to 1908.

2. The term industrial union has a specific meaning in New Zealand
industrial law. It means a union of either employers or employees
duly registered under the IC and A Act or its successor, the Industrial
Relations Act, 1973. By contrast, a trade union,to be legally
precise was a body registered under the Trade Union Act of 1878, and
its successor, the Trade Union Act of 1908.

Since the promulgation of the IC and A Act saw a rush of trade unions

to register under the new legislation, the Trade Union Acts are only
tactically significant in the period 1908 to 1913, for reasons that

will be explained in a later chapter. Since the term 'trade union 'formed
part of common parlance, it will be used to designate IC and A unions
during this period, except where the term industrial union is specific-
ally used.



A useful physicgl model of the relationships that underpinned
the IC and A system during this period is that of a legislative fulcrum
conteining the IC and A Act, and the legal and administrative agencies
that gave it life, around which the parties trade unions and employers
swung. At the risk of mixing  the metaphor, the pattern of behaviour
that developed can then be described as one of initiative and response,
either outward from the centre of the system through legislative amend-
ment, or inward from the parties in their attempts to change the law in
their favour. Such a model best fits the fact that throughout its
history, the IC and A system was never a static regulative mechanism,
but a growing administrative organism subject to change, based on

political perceptions of what the system needed to make it more efficient.

This process of A#vy I[requeab, amendment was particularly marked
in the period from 1894 to 1908. It began as an inevitable procedure for
correcting anomalies in the practical administration of the Act, and
ambiguities in the definitional terms used in the various clauses. But
after 1900, the procedure of amendment came under other kinds of pressure,
not least the changing perceptions of roles among the parties who were Now
bound together under the system. The officers of the Court, the adminis-
trators of the decisions handed down by the Court, the Conciliation ard
members, and not least, the parties in the labour market, all began to

develop their individual conceptions as to what the system was intended

to do,

The legislation was also to exert considerable influence in the

public domain as the result of the basic philosophy that informed its
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design and introduction., William Pember Reeves in moving the legis-
lation had in mind the need for a central agency to control overt
industrial conflict and anticipated from the stendpoint of a late nine-
teenth century amcialist, the modern doctrine of the public interest in
industrial relations, By doing so he was acting with a degree of natural
political confidence for it was a short step from the reality of power
based on a comflortable majority flor the Liberals in the House of Represent-
atives, to the belief that such power was the will of the people. Since
in turn the Liberal pelicy _ was based on the .beliei” in  a political
consensus that linked town and country, it was logical to assume that
there was a fundamental community of interest between an embryonic

industrial capitalism on the one hand and an emerging industrial labour

f'orce on the other.3

The concept of the public interest coupled to the further assumption
that at base the interests of employers and workers alike, are the same,
has had a remarkable longevity in New Zeczlend. It remains even today as
a. series of assumptions that take the follcwing form: industrial direct
action is both foreign to New Zealand's social ethic aé a classless
society and when it occurs, it is normally inspired by foreign elements

whose ideologies have been borrowed from elsewhere,

3. The Minister's personal assessment of and rationale for the legis-
lation can be found in W.P. Reeves, State Experiments in Australia
and New Zealand, Melbourne,1902, 2 vols, ) _
For a couﬁaguéssassessmert of Reeves's 1ntent10ns see F W, Rowley,
The Industrial Situation in New Zealand, Wellnngton, 1931.




25

Again, New Zealand is an exporting country that must take firm
action whenever industrial troubles threaten, because prolonged strikes
can damage the national livelihood, Collectively, these attitudes have
led to the prevailing belief that swift action by govermment when all

8lse fails should not exclude punitive measures against strikers,

It is clear that Reeves himself did not see punitive measures as
an element that would be immediately required when the Act was first
promulgated, since he assumed that most of the disputes handled by the
IC and A system would be dealt with in conciliation and that the
coercive power of a.rbitrationsheld in reserve, would be called in to play
infrequently. That he was to be proved wrong is even more ironic when
it is remembered that after 1896, he was to spend the balance of his
active life in Britain and that, therefore. information about the progress

5

of the IC and A system came to him at second hand.

The process of development of the legislative functions of the IC
and A system was accompanied by an important parallel event in political
society, the steady disintegration of the consensus that gave the

Liberals their electoral support. It was marked by the emergence of

L. What is at fundamental issue in the framework of the attitudes
described is the legitimacy of trade unions in modern New Zealand
society. For an analysis of this problem see A. Willjams 'Industrial
Relations in New Zealand: a Sociological Perspective', in K.W., .
Thompson and A.D. Trlin (eds) Contemporary New Zealand: Essays on the
Human Resource, Urban Growth and Problems of Society, Wellington,
1973, pp.163-186. Also A, Williams 'Government and Trade Unions in
New Zealand: Some Emerging Issues', in S. Levine, New Zealand Politics:

A Book of Readings, Wellington, 1975, pp 435-439.

5. The standard biography of Reeves is . K. Sinclair, Willjiam
Pember Reeves: Fabian Socialist, London, 1966.
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special interest groups, each moving toward the identifiication of its
own self-interest. Through the period from 1900 to 1908, first regional
and then national organisations emerged with the specific purpose of

placing pressure upon government to achieve:.sectional aims,

This development was reinforced in the industrial field by the
fact that,on the employer side a formidable structure of industrial
legislation with the IC and A Act at the apex constrained employer
behaviour toward employees within a set of defined rules that required
obedience, The result was a growing frustration throughout the period
at what many employers perceived to be an unwarranted intrusion into
areas of rights and interests traditionally considered saerosant. Latent
antagonism toward IC and A was thus directed during this time toward
specifiic targets, the most'important being the professional trade union
officer, whose emergence on the industrial scene was a by-product of the
operational demands of the system on the employees side. The trade
union counter argument was that trade union secretaries were not only an
administrative necessity but a much needed independent voice in labour
matters, on the grounds that employers were largely hostile toward rank
and file activists, and frequently victimised men who agreed to serve in

a union appointment.

Employers began to see the professional trade union secretary,

who frequently offered administrative services to a number of trade unions

6. The official statistics for 1908 list se no less than forty-two
separate pieces of industrial legislation enacted since 1890, most

of which demanded employer compliance with rules and regulations.
New Zealand Official Yearbook, 1908, p.514.
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for a given salary, as a serious threat quite early in the period. For
example, on 10 July 1901, it was reported in Auckland, that at the
foundation meeting of the Auckland Employers Association, members had
expressed considerable anxiety at the fact that the development of the
IC and A system was producing the 'labour agitator' whose presence in
increasing numbers threatened employer well-being. Always happy to

have a stick to beat the government with, the New Zealand Herald

editorialised:

Mr Seddon has said lately that labour legislation has
gone far enough. But he has created a power which he
cannot completely control and it is evident, that a
whole Body of agitators who have been brought into
existence are not content; what . has been conceded
only strengthens them for more ....7

The strong tone of the editorial echoed the message delivered to the
nascent Association by the guest speaker, Mr Henry Broadhead, Secretary
of the Caanterbury Employers' Association. His theme was simple and
direct, employers needed to bury regional differences and amalgamate
into a national Eederation, with one avowed purpose, to make the IC and
A Act a 'dead letter'. Such a unifying purpose was soon to disappear
as employers realised there were important strategic advantages to be
gained from an approach to the Act as a continuing factor in the overall
industrial relations system. But the Auckland meeting is important for
two reasons. It demonstrated continued employer hostility toward the
idea of state intervention in the labour market and as will be revealed

later, it made collective response to the IC and A Act an important

condition of employer unity.

7. NZH, 10 July 1901,

8. ibid.,
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This latter assumption is borne out by a recent important study
of the development of employer organisations in New Zealand. The
creation of a Parliamentary Comnittee, to represent the collective wishes
of employers whenever amendments to the IC and A Act and related legis-
lationwere” proposed, was an established fact by 1902, whereas the formal

constitution of the New Zealand Employers' Federation was not finally

approved until 1905.9

On the other hand, the emergence within the industrial labour
movement of a collective will and purpose took somewhat longer to appear.
The ostensible 'cause - of such delay appear at first impression to mirror
the confusions and contradictions afflicting labour movements internation-
ally at the turn of the twentieth century: problems such as the basic
antipathy between skilled tradesmen and unskilled workers, ideological
arguments as to the best means of socialist progress either through
evolutionary or revolutionary action, the vexed and related question of
political representation under a capitalist status quo, and finally; the
overarching question of the appropriate role of industrial direct action,
were matters of debate in New Zealand during the period 1894 to 1908, But

at this point, international comparisons begin to break down for a number

of reasons,

If we take as a basic historical premise the assumption that the
development of labour market institutions in a given society reflects

in sum the social, economic and political experience of

9. R.S. Rudman, 'Employer Organisations: their Development and Role in
Industrial Relations', in J.M. Howells, N,S. Woods and F.J.L. Young
‘(eds) Labour and Industrial Relations in New Zealand, Sydney, 1974,
Pp.53-77.
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industrialisation, then certain common experiences come into focus.

If we take the British case as a model, we find that enduring hostility
toward trade unions as conspiracies in restraint of trade begins to
diminish after the passing of the Trade Union Act of 1871, after which
trade unions began to gain real legitimacy as bargaining agents. The
result in turn had important effects upon the law, with an emerging
twentieth century tradition that it should only be used to legitimise
where necessary consensus positions already hammered out by the parties
in direct confrontation, The important underlying point being that
industrialisation in the nineteenth century produced its own unique

institutionsas a function of the process of change.1o

By comparison the history of labour market institutions in New
Zealand, despite tradiﬁpnaIQiews that because of homogeneity of ethnic
origin, a common industrial attitude was transferred to the Antipodes,
reveals on closer examination a radical departure from the British
experience at'ter 1890. It was not the process of large scale industrial
change, nor the attendant development of new institutional forms that
reflected a stratified society based on wealth, that shaped industrial

relations in New Zealands but rather a comprehensive pattern of labour

10. Recent British studies that tend to support this view include
K.W. Wedderburn ,Trade Unions and the Law, Harmondsworth, 1968;
E.H. Phelps-Brown,The Growth of British Industrial Relations:1906-1914,
Oxford, 1967; H.A. Clegg, A. Fox and A.H. Thompson, A History of
British Trade Unions since 1889, Vol. 1, Oxford, 196L.

For specific studies of particular trade union experiences see
K. Lovell, Stevedores and Dockers, London, 1967; J. Hinton, The
First Shop Stewards Movemeht, London, 1973.

Further citations are contained in an important review article on
. . British historiographical development. See R.C.J. Stone, 'The
Breat Tradition in British Labour History and its Critics',
Historical News, 22, May 1971, pp.6-10.
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legislation, the fame of which soon spread abroad.11

On the basis of the economic evidence, New Zealand can hardly

be described as a country in the throes of industrialisation when the
IC and A Act was first promulgated. Nor,with the exception of such
occupational groups as miners, freezing workers and watersiders, could
the environment in which men worked be described as one in which the
proximity of home to work created a social continuum which made collective
action and the diffusion of radical ideas about industrial change relative-
ly easy. More importantly,by the end of the nineteenth century, New
Zealand did not reflect the social structure of the modern industrial
‘economy which Oliver has described as:

a fairly stable division between the propertied and

the propertyless arising within an industrial

society, and characterised by an enduring social X X
hostility ....12 ﬁ""

There was conflict, but of a kind channelkd within the confines of
the legislation, which 1really created it by requiring as a basic principle

that a dispute exist before the machinery of the system could come into

11. For an indication of the widely diffused reputation of New Zealand's
labour laws see H.O0. Roth, Labour Legislation in New Zealand: a
Bibliography, Auckland, 1964. The study lists investigations in
French, Russian, German, Japanese and numerous English language
studies. A striking example of enthusiasm for the New Zealand
system is demonstrated in the report of the Manitoba Socialist
Conferenice Of 1912, A delegate described New Zealand as a 'straight'
labour paradise,'straighﬁ meaning non-ideological! Report cited in
M. Robin, Radical Politics and Canadian Labour, 1880-1922, Kingston,
1968, p.85.

12, W.H. Oliver,p. 163,
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operation. Coupled to this was a further hostility that developed

during the period because of the system's failure to be all things to

all men, But the IC and A Act defused a fundamental cause of industrial
conflict, that of wage demands, by imposing through the award.system a
level of wages below which an employer was not permitted to go. The end
result was that conflict,when it emerged, did so in response to sectional
perceptions of limitations on rights imposed by the administration of the

Act, not because of the principles on which the Act was founded.

The IC and A Act had an important influence upon the definition of
the term 'conflict' as it relates to the New Zealand experience. For in
the context of the law, the word not only described overt direct action
in the form of a strike or a lockout, but the principle of default within
the conditions of an existi£g industrial agreement or award.13 A dispute
was thus created when one or other of the parties to a registered agree-
ment or award failed to comply with the rules of conduct laid down in
such instruments. A party wishing to obtain redress or to file for
changes in the existing arrangement was thus required to create a dispute

in order for the matter to go to either conciliation or grbitration.

It must also be observed at this point that the Arbitration

Court lay outside the traditional legal process in two important respects.

13. There was an important distinction in New Zealand industrial law
between an industrial agreement and industrial award under the IC
and A Act. An industrial agreement was a collective bargain duly
arrived at after bi-lateral negotiation, and binding under the
original terms only on the parties represented at the negotiations.
By contrast an industrial award was a unilateral decision handed
down by the Arbitration Court, and binding without right of appeal
not only on the parties but on any other parties the Court might

wish to join in a trade, industry, district or region. The implic-
ations of the principle of joinder will be examined in detail in a

later chapter. See IC and A Act,189)4, Part II and Part III inclusive,
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First the principles which were to guide it were not formally defined in
the original statute which meant the Court had the right to literally
make the industrial law,guided 6n1y by the principles of equity and
good conscience. This freedom was further reinforced by the fact that
the judgements of the Court on any matter it considered to be within the
its Jurisdiction could not be challenged in a higher Court of Appeal.
This placed enormous powers in the hands of the President of the Court,
the only member with legal training on the three-man bench, the others
being employers'and workers' representatives respectively. As the
period progressed, the policy of the Court, as reflected in its decisions
and frequent proclamations of intention 1ih various matters, became
inextricably linked in the minds of the ewployers and trade unionists with
the personality of the President. As we shall see later, two particular
Jjudges, F.R. Chapman and W.A. Sim, became the targets of sectional
hostility directed not toward the prineiples of the IC and A system, but
toward the way'in which they as Presidents interpreted those principles.
)

Alongside the Court of Arbitration, as the administrative agency
of the IC and A system, stood the Department of Labour. It is a matter
of no small importance that the di?ectionAof this agency during the first
twenty years of its existence was in the hands of " Tregear, personal
friend, ideological confrere and comforter in exile of W.P. Reeves. His
role as architect of the administrative system has yet to be fully
chronicled. He remains sans biographer, a complex and frequently contra-
dictory personality who enjoyed the friendship and trust of labour leaders
into his retirement in 1910. The employers by contrast, treated him with

Justifiable hostility and suspicion for his inordinate bias toward the
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worker. He was able to sustain his power in such a situation largely
because until the death of Seddon in 1906, he enjoyed a position of
power and influence that stemmed from a personal relationship with the
Premier. Like his friend Reeves, Tregear was driven by his ideological
belief's to attempt to so order the industrial life of New Zealand A that
the needs and interests of the working men in society would transcend all
else. But 1like all social reformers whose zeal has a touch of the
messianic, his definition of the common good owed little to social

reality and more to his own personal ideals of what the common good

shauld be.

One final component of the developmental pattern that followed
the passing of the IC and A has to be considered, before attention is
turned to the prime purposé of the thesis: t he role of Parliament as the

only body in the country to which the Act was subservient in industrial

matters.

On close examination,Parliament appeared to play an important
role in three major areas of legislative activity between 1894 and 1908:
First)as a forum, through the medium of the Labour Bills Committees of
both the House of Representatives and the Legislative Council, where
interested parties. would give evidence on proposed amendments to the
statute, and put forward practical suggestions of their own for inclusion
in the aménding legislation. As a consequence of this opportunity, the
forum became an arena in which first the employers and then the trade
unions attempted tactically to influence the process of legislative

amendment in their favour by pushing ideas of their own and demonstrating



52

collective unity by either supporting or opposing proposed ohanges.

The third dimension was the floor of the House or Council Chamber,

where members, mindful of the electoral effects of the populerity or
unpopularity of proposed changes sought in turn to influence the final
form of amending legislation. It must also be borne in mind that it

was in this third dimension of Parliamentary activity that the employers
enjoyed a distinct advantage, for at no time was the political represent-
ation of a purely labour interest strong enough to exert real pressure
upon the Liberal: intentions, while in the Upper House, the employer

case could e2lways be assured of a sympathetic hearing.

One thing remained constant in what was a period of fluid
administrative and legal change, politi~3il  confidence in the process of
legislative amendment as a means of resolving the root causes of industrial
conflict in the labour market. It follows that the history of the IC and
A system during this period is one of a search for that precise combin-
ation of legal and administrative devices that would bring the objective
of industrial peace., It was an ironic side effect of that search that
once the state had intruded in the labour market in 1854, the logic of
such a policy demanded that it continue to extend and develop those
administrative functions that intrusion had put in train in order to meet

the needs created by the process of change itself.

Reactiony,when it came in 1907, led to counter reaction based upon
the need for government to resist what was in effect a challenge to its
own authority. For to suggest that the bold experiment of Reeves had
ultimately failed was to question the whole validity of the state's role

in industrial relations. The result was a pattern of labour laws that



began by attempting to resolve the causes of conflict by voluntary

means and ended in 1908 by coercing the very groups whose interests the

system was intended to serve,.

It will thus be the central theme of this study, that in seeking
to serve the general interests of what it believed to be a consensus of
employers and trade unions, the state by the extension of legal and admin-
istrative powers. contributed to an inevitable reaction by the parties
that resulted in a return to direct cornfrontation,between not only trade.
unions and employers, but trade unions and the government. Consequently
after 1908, while other influences had a role in the industrial conflict
that culrinated in a national upheaval in 1913, the sympathy with the
cause of the militants that brought many moderate trade unions and their
leaders into the fray, has already been shaped by frustrations and

anxieties at the way in which the IC and A system had evolved dovn to

1908, It is to the causes of such ultimate effects that attention will

nox be turned,



CHAPTER TWO

The Development and Directions of Legislative Change: 189,-1900.

The point has already been made in the previous chapter, that
the process of legislative amendment that shaped the IC and A system
from 1894 onward. was virtually a continuousactivity. What began éé a
series of technical adjustments to the legal machinery. became in short
order after application in the labour market a process of sometimes
sweeping change, as particular problems refused to yield immediate
answers, and the amended application of particular clauses threw up the

need for yet further modification.

In this chapter it is proposed to examine the period down to
1900, as the forerunner of the first great change in operational
emphasis that the IC and A Act was to experience, for in 1901 the
decision was taken to make access to rbitration more easy for the
parties. The result was to have very important ramifications in the
period 1901 to 1908, and it can be argued that the total period was
thus demarcated in terms of the major issues and problems that stemmed

from the IC and A Amendment Act of 1901.

Some indication of the rate of change is offered by a chrono-
logical description of the process of amendment and consolidation of the
original statute, that began in the year that the IC and A Act came into

operation, 1895. Amendment Acts followed in 18%, 1896, and 1898, and by 1900
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a Consolidating measure incorporated the changes that had taken place
since 1894. At this point the process began again with Amendment Acts
passed in 1901, 1903 and 1904 leading to a further Consolidation Act

and a short Amending Act in 1905. An Amendment Act followed in 1906 and
in the wake of industrial direct action in 1907, government tried to
introduce sweeping penal provisions through the medium of a further
amending Bill, Hostile resistance from the trade unions in that year

led to the abandonment of the proposal as time ran out for the Adminis-
tration. But in 1908, the government returned determined to push through
its Amending Act of that year. The Amendment Act of 1908 marked two
important milestones in the legislation's progress. It was the last time
that the Liberal government would propose major changes in the industrial
law, while its major clauses dealing with penal provisions against
industrial direct action revealed the extent which coercion had reached
by 1908. It remained for the Massey government to place the capstone on
the system of restraint now explicit in the IC and A Act, by passing the
Labour Disputes Investigation Act of 1913. The Liberals were to make
further minor modifications to the IC and A legislation‘in 1910 and 1911,

but to all intents and purposes their attempts at major changes in the

law ended in 1908.

Within the total framework of legislative change, the period from
1894 to 1900 was one in which the process of technical modification to
the operational clauses in the IC and A Act began to give way to a more

perceptible shift in emphasis toward administrative centrality, coupled
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to the growth of the institutionsl powers of the Arbitration Court.

In examining the process of change it is proposed to concentrate on

those factors in amendments that contritbuted to a growing state power

in three arcas: those which enhanced and extended the power of the
Arbitration Court, as the apex of the systemj those which in turn

extended power to impose pecnalties for failure to comply with decisions
and rulings, and those which tended to expand central admimstrative povers,
such as those relating to Inspectors of Awords, at the relative expense

of employer and trade union representatives. Both in this and in later

chapters, these three policy directions will be the subject of closer

scrutiny.

VWle can begin by considering the context within which the IC and A
Act began to operate in 1855. The point has already been made, that
despite the emerging presence of a viable pastorally based
industry, large scale industrialisation had not emerged in New Zealand.
Thus the clause relating to thé size of membership in e trade union as a |
pre-requisite for registration under the new Act reflected the highly |
regional and scattered worling populetion of the country, a demographic
fact compounded by the lack of e national transport system. The Act thus!

encouraged what was later considered to be an excessive multiplicity of

trade unions, each regionelly and locally orientated, by decreeing that

an industrial union should consist of:
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A society consisting of any number of persons not being less

than seven,residing within the colony,lawfully associated for

the purpose of protucting or furthering the interests of emp-

loyers or. workmen in or in connection with any industry in

the colony.e.. 1

This meant that labour organisers who tried to develop a coherent and
unified trade union movement from scattered members, not only had to
struggle ageinst the hostility of employers,but against the problems
2

created by such a wide dispersion. To add to the confusion, the
Arbitration Court tended to make a distinction in its awards, between
a national union, such as the Australasian Federated Seamen's Union,
which registered under the Act as a composite body,and its member branches
in the various ports. The result was a dual system of registration which
created bad feeling within the branches whenever the union head office

3

attempted to impose a coherent national policy.

1. Industrial Concilistion and Arbitration Act, 1894, c. 3.

2. The tribulations imposed by geography,upon the trade union organiser
are reflected in the comments of P.H. Hickey in a letter to his mother.
He said..." I.am having quite an experience biking from place to place.
Al.cady I have mended 40,000 punctures, blown up the bike 73,085 times,
fell off once...." Letter n.d. cited by J,C,¥eir, in 'Pat Hicley and
the Red. Federation" , unpublished Ms in the possession of author.

3. For a description of the conflict caused by dual registration in
the Seamen's Union, see, C. V. Bo:linger, Against the %ind,
Wellington, 1968, pp. 62-69.
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In planning the legislation, Reeves paid careful attention to the
question of enforceability of decisions. Thus the initial statute
contained a number of clauses in which the matter of penalty for default
was given definition., In the first instance, under clause thirteen, a
trade union secretary who failed to supply the Department of Labour with .
a six monthly list of his members, could find himself liable. for a fine
of two pounds, and if he persisted in his failure, the sum could become
two pounds for every week the return was dela,yed.4 Under clause twenty-
two, the penalty for breach of agreement could be as high as five hundred
pounds, while the definition of such a breach was to be laid down within
the terms of the agreement under which the breach occurred.5 The same
clause also made it an offence for an employer to hinder any member of
a Conciliation Board, or an accredited officer of the Board, who entered
his premises to investigate matters arising out of a current dispute, the

penalty in such a case ranging up to a maximum of fifty pounds.

Clause seventy-eight was also important but for a different
reason., It introduced the principle that as a condition of enforcement
of penalty when a party failed to pay a fine for breach, the appellant
could sue for pa.yment.7 The process was extended under clause seventy-
nine, to include the right, where the defendant party failed to pay to
transfer the responsibility to the individual members of the union

involved, with the further right to proceed against the real and personal

4. IC and A Act, 1894, c.13.

5.ibid., c.22(1) , and 22(2).
6. ibid., c.22(3).

7. ibid., c.78.
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property of the union if this in turn' failed to produce compliance.

As will be seen later,this power was stressed as a penal provision under
the ICand A Amendment Act of 1%08. But for the moment the importance of
the clauses lies in the fact, that from its inception,the ICand A Act
did not recognise a distinction in law regsrding penalties, between

a trade union as a copporate body,snd the individual persons who :made
up its membership.

The clauses also indicated that while Reeves confidently assumed
that the substantial body of issues coming before the tribunals would be
dealt with in conciliation,he was prudent enough to give to the Arbitra-
tion Court considerable'reserve' powers in the matter of 2.lzult by
any partye.

The process of extension of function,that was so marked a feature
of the ICand A system in the period between 1894 and 1908,began with
the ICand A Amendment Act of 1896. Under clause four,the principle

of joinder was introduced. This meant that:

WVhen any indusirial dispute has been referred for settlement

to & Board or the Court,any employer, association, trade union,
or industriel union mgy, on avplication, if the Board or the
Court deem it equiteble, be joined as garty thereto at any -
stage of the proceedings, end on such terms as the Board or the
Court dcems equitable....9

8. iYyid., c.79.
9. I1Cand A Amendment Act,1896, c.hL.
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In other words the Arbitration Court and the Conciliation Boards were

to be permitted to join a party under the terms of an industrial
agreement or an award, who,while not being privy to the original decision,
wished to have its provisions extended to idi. This principle,as later
discussion will reveal, became the source of much controversy, as trade
unions sought to Jjoin as many employers as they could under the terms

and conditions of awards in particular, thus forcing them to pay award

rates,

The IC and A Amendment Act of 1898, was also to provide, through
the introduction of a new principle in wage fixing, a source of later
controversy in. theIC and A system. The relevant clause was intended
as a means of offsetting problems in the supply of skilled labour
created by fluctuations in the levels of net in-migration, the remoteness
of some communities, and the types of work demanded by local market
conditions., As a result, the new Act introduced the following clause:

The Court in its award sor by order made on the
application of any of the parties at any time
during the currency of the award, may prescribe a
minimum rate of wages or other remunerationgwith

special provision for & lower rate being fixed

in the case of apgworker who is unable to earn the
prescribed minimum ,...1C

10. IC and A Amendment Act, 1898, c.6.




The Act was thus providing, under the conditions of the colonial
labour market, for the employment of men whose lack of skill, or

advanced age, prevented them being employed at the award rate, at

a level of wages below the prescribed award.

The overall effect of this clause in the long term was to make
the 'permit system' as it was called, the object of craft union hostil-
ity. For in the hands of employers constantly short of operating
capital, the permit system became an excuse to lower labour costs,
with consequential abuse of the system. As a consequence, the question
as to who could authorise and control the issue of such permits became
a mattér of some contention to both sides after 1900, until as subsequent

changesill reveal, the power was transferred to Inspectors of Awards,

much to the chagrin of the trade union secretaries.

The sezme amending legislation was responsible for another
important series of changes in the principal statute. Under clauses
three and nine respectively, the power to define what constituted a
breach of an award or an industrial agreement was removed from the
individual instruments and vested in the Arbitration Court.11 By the
same token, the Court's authority was also extended under clauses eight
and ten, to permit it to specify the parties to whom penalties were

payable after actions for breach, with a further extension of power to

. ibid.,c.3, and c.9.



exact penalty for all offences defined as such under the original

statute.

These clauses, indeed the whole amending legislation of 1898,
marked a strong movement toward the centralisation of the legal functions
of the IC and A Act under the Arbitration Court. The trend also indicated
the beginning of a move toward Arbitration as the primary process of the
system, that was to reach its apogee in 1901, for as Woods described

it, after 1896:

the development of the Conciliation machinery by
statutory action came to a standstill ... the policy

of constructively amending the Conciliation machinery
was not abandoned for lack of suggested improvements.
No legislative notice was taken of the many suggestions

put forward for meeting difficulties which the Boards
were encountering .... 13

The Amendment Act of 1898 also moved under clause one, to change
the original intention of the statute as passed in 1894, by the deletion

of the original preamble that made the IC and A Act a law:

to encourage the Formation of Industrial Unions and
Associations and to facilitate the settlement of
Industrial Disputes by Conciliation and Arbitration

-t

The change was made by deleting the phrase relating to the formation of
industrial unions.15 The reason for this according to Reeves was the

fact that the first President of Arbitration Court, Mr Justice Williams,

12. ibid., 018- ) S
13. N.S. Woods, Industrial Conciliation and Arbitration p.53.

14, IC and A Act, 1894, c.1.

15. IC and A Amendment Act, 1898, c.1.
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had in the course of decision making, introduced the principle of
preference to trade unionists as an obligation incumbent upon an
employer under the terms of an industrial award.16 As a consequence
Reeves concluded by so changing the preamble, the legislators attempted
to warn the Court that the practice of granting preference should be
discontinued.17 Since the subsequent history of the preference issue is
the subject of furthér argument:below, it will not be discussed further
at this Jjuncture, save to say, that the Court refused to be so guided.
The reason for such obstinacy forms part of a larger issue, the
relative independence of the Arbitration Court within the framework of
the legal system to virtually make its own law hindered only by the
express intention of Parliament, through amendment to the IC and A Act,

a matter,as will be seen later, that became the centre of much contention.

From the trade union point of view, the decision to remove the
phrase was largely irrelevant, since in marked contrast to the employers,
workers were eager and willing to register under the IC and A Act. This
eagerness was reinforced by a decision of the President of the Court

given in 1898. After hearing submissions for an industrial award, from

16. The principle of preference stated briefly, involved an obligation
upon an employer covered by an industrial award, to grant preference
of employment to a worker who was member of the trade union also

covered by the award, over a worker who was not a member of the said
union,

17. W.P. Reeves, State Experiments » II, poi2i,



first the Grocer's Assistants and then the Tramway Employeers of
Wellington, Mr Justice Edwards refused Jjurisdiction on the grounds that
the occupations specified in the submission did not come under the

18

definition of the term worker, as laid down in the Act.

The incident does serve as an exampie of the powers enjoyed by
the President of the Arbitration Court, who as the only law officer on
the industrial bench, could,if he so wished, make personal rulings with
scant regard for precedent of custom and usage, the normal tradition of
the civil courts. It also serves to highlight the essential eand special

form of the T7C and A Act from its inception. For by definition, the
Arbitration Court's powers rested upon the way in which each President
defined the boundaries of such jurisdiction., Thus to all intents and
purposes, the Arbitration Coﬁrt lay outside the mainstream of Jjudicial
procedure in New Zealand, and as a later example will reveal, could not
be restrained by either an appeals system to a higher Court, or by any

authority save that of Parliament.

The overwhelming impression is created, that neither the founder
of the IC and A Act, William Pember Reeves, nor his political colleagues
had any real idea of what the translation of the principle of control

over industrial conflict meant in legal terms. As the powers of the Act

18. Since the President did not make an award, no decision was recorded in
Journal of the Department of Labour for that sitting of the Court. The
matter is referred to in detail however in Department of Labour Annual
Report, AJHR, H-11, 1898, p.4. The substance of the President's
decision was that since the workers involved were engaged in seryice
occupations, such activities did not come under the meaning of the term
work in the sense of productive effort. Thus until the IC and A
Consolidation Act, 1900, c.2. workers in service occupations were not
permitted to register under the IC and A Act.
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were extended, the administrative process required by the application
of decisions beceme more complex. The result was that second:order
problems began to appear as a result of the practical application of the

Court's decisions, which required in turn, further amendments to the

legislation,

The IC and A Consolidation Act of 1900, did little more than
codify the legislative changes that had taken place since the law came
into force in 1894, though its passing marked the emergence of a new
principal Act, superseding the original statute.19 But the process of
consolidation was overshadowed by a debate that had been going on since
1898, with regard to the future of the conciliation process. What was
at issue, and the arguments will form the substance of later discussion
was the whole question of the work of the conciliationbloards. The basic
discussion revolved around one question, should the IC and A system be

modified to make for easier access to g -bitration by the parties?

This shift in procedural emphasis was not so much the result of
deliberate governmental pressure, as manifest discontent at the limitations
of the conciliation process. Since the Arbitration Court was not restrict-
ed in terms of its interpretative functions, and in its ability to instig-

ate, promulgate, restrain and punish, it seemed logical to the supporters

19. One of the key. modifications proposed by the Consolidation Act,
the re-definition of the term worker, proved on practical

application to be unsatisfactory. IC and A Consolidation Act,
1900, c.2(f).




of arbitration, that the right to bind parties unilaterally, should be

the lynch pin of the entire system.

In summation, it can be argued that the period between 1894 and
1900 was one in which the role of the Arbitration Court was re-defined,
to the extent that its central importance in the IC and A system ﬁas
finally established. 1In one sense, such a trend was inevitable, since
the decision of the state to enter the labour market with the ostensible
purpose of regulating behaviour in the interests of industrial peace made
for a natural extension of powers. The reason for this is simply that
industrial harmony subsumed so many of the key issues such as:wages,
conditions, skill premiums, minimum wage questions, job definitions,
preference and a host of related matters. The fact that the powers of
the Arbitratioh Court were; in Jjurisdictional terms, limited only by
the will of Parliament made it the natural agency to carry out the

numerous subsidiary functions that surrounded the process of the granting

of industrial awards.

The shift from voluntary compliance,implicit in the process of
#nciliation, to mandatory compliance through the medium of unilateral
a.rbitration. was to have a seoondary effect of great importance. The
general climate of industrial relations in the period after 1901, was
profoundly influenced, as . analysis will reveal, by the growth of an
administrative bureaucracy centred upon the Department of Labour. For the
principle of mandatory compliance required in tum the growth of authority
to conduct surveillance as a pre-requisite for punitive action against any

party who defaulted.



In this total context, the year 1901 has an important significance,
because many of the later problems identified by the parties as stemming
from the administration of the IC and A Act related back very directly
to the decision to make access to awrbitration much easier for the parties.
This shift in the centre of administrative gravity was ,as will be seen
later, also symbolic of the growing tendency toward:.centralisation of
function, that emerged naturally .wl..iithe extension of the Arbitration
Court's authority, from the highly individualistic interpretation of the
IC and A Act's purpose exhibited by Presidents such as FTR‘ Chapman and
W.A, Sim, and from the administrative drive of = .. . Tregear, who
operated at the point where legislative power came into contact with
administrative application in the labour market. It is thus necessary
to turn to and examine in some detail, the events that led up to the IC
and A Amendment Act of 1901, in order to place in perspective many of the

important later events of the period.



CHAPTER THREE

Conciliation or Arbitration: The Controversy of 1901,

The passing of the IC and A Amendment Act of 1901. signified the
formal ending of a fierce debate that had ranged across both the industrial
and the political arenas., It will therefore be the main purpose of this
chapter to examine the various factors that made for change of this magni-
tude. In this context, attention will be paid not only to the formal
machinery of legislative amendment but to the political debate that
surrounded the passing of the Amendment Act, a debate that succeeded in

embarrassing the government and raising large questions about the manage-

ment of the Labour portfolio.

The amending legislation was comparatively short in length, and
dealt first with what was becoming the vexed question of the definition
of the term'worker, The IC and A ~ Amendment ™ Act of 1900 had attempted
to deal with the problem of limitation imposed by Justice Edward's caveat
of 1898, by defining a worker as:
any person of any age or either sex employed by any

employer to do any skilled or unskilled, manual or
clerical work for hire or reward in any industry ....1

Doubts were immediately expressed as to the meaning of the term'industny;

and so the IC and A Amendment Act of 1901 duly proceeded to define the

1. IC and A Amendment .. Act, 1900, c.2.
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term further by introducing the following clause:
' Worker means any person of any age,of either sex,

employed by any employer to do any skilled or

unskilled manual or clerical work for hire or

reward .... 2
These clauses are important in the sense that they speeded up the
industrial enfranchisement of the working population under the IC and A
system, since the widening definition brought more occupational groups
under the comparative advantages of registration. But the major issue
that emerged during the debate on the amendments involved the question
of clause twenty-one, which proposed direct access to Arbitration under

specific conditions.

To place this change in context, it is first necessary to outline
the basic operative principles which Reeves had intended the IC and A
Act to follow, His original strategy was to make the right to go to
Zbitration conditional upon the exhaustion of procedures at conciliation.
Only after an impasse had been reached by, for example, the refusal of one
of the parties to accept the c onciliation toard's final recommendations
on the matters under.dispute, could the outstanding issue then proceed
to sobitration at the request of one of the parties involved. What clause
twenty-one introduced, was the right of the parties to go to arbitration
without first utilising the process of onciliation, and it is to the

events leading up to the promulgation of this clause that attention can

now be tumed.,

2. IC and A Amendment Act, 1901, c.3.

3. ibid.,c21. This clause was later to earn
the dubious nickname of the 'Willis Blot', after the member for
Wanganui, . A.B. Willis, who first proposed it in the House of

Representatives,
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In his annual report to Parliament for the year 1900,

Tregear, attuned as always to the prevailing climate of industrial
opinionr, had this to say:

Suggestions for still another vital amendment have been
received from different localities and from represent-
atives of both =~ "~ employers and the employed. It is
that, in case both parties-to a dispute: agred, the Soncil-
iation Board should be passed by altogether, eand the
case commenced in the Arbitration Court. There is no
doubt that valuable time is lost by suitors before the
Conciliation Board when there is an expressed deter-
mination by one or the other not to take notice of

the Board's recommendation whatever it . may” be, but

to proceed to the Arbitration Court for the power to
bind possessed by the Court and not by the Board .&

Tregear was not only reflecting current concerns with the apparent inability
of the Boards to bring about mutual agreement between the parties, but a
degree of official disenchantment at the way the Conciliation system was
working in practice. The problem of dispute resolution under Conciliation
was also the subject of candid comment by Reeveslwho said in his assess-
ment of the IC and A system:

The proportion of'disputes' settled by the Board only
slowly increased . Uf the first thirty-one cases under
the Act they managed to compose eight, and but twenty-
nine out of eighty-six, when the number had increased
to one hundred and fifty, they had accounted for forty-
five. This was much less than had been expected from
them when the Act was framed ....5

Clearly, the assumption that the parties would submit themselves to the

resolution of their outstanding differences through a process of Concil-

iation had not taken into account, the inevitable growth of sectional

L. Department of Labour Annual Report, AJHR, H-11, 1900, p.iv.

5. W.P. Reeves, State ExperimentS‘TI,p,qu,




expectations with regard to what the IC and A Act was supposed to do.
From the trade union point of view, the advantage of awards lay as
Tregear had perceptively observed in the power to bind. In this context,
the trade union strategy appeared to have a twofold purpose: to limit the
powers of the employers by binding them under the terms of an award, which
imposed compliance under threat of penalty for breach of conditions. The
second purpose aimed at extending the terms of awards to as many employers
as possible, an aim that had been clearly stated at the Annual Conference
of the Trades and Labour Councils of 1900, where the delegates had
approved a motion that called for a situation:

where the majority of the trade unions in New Zealand

are working under awards of the Arbitration Court, or

industrial agreements when the commodities are inter-

changeable ... the majority of the trade shall have

the power to cite the other manufacturers to show

cause why they should not be bound by the awards or
industrial ‘agreements ....6

The purpose of the motion is interesting because it demonstrated
the underlying tensions that were emerging .withim industrial occupatiofs
where employers and unions were bound by an award, and . where some local
firms were still in what could be called a 'free labour market'. An
indication of the prevailing trade union attitude toward this question
emerged in August of 1900, when a delegation representing the New Zealand
Tajiloresses Federation waited upon the Labour Bills Committee of the
House of Representatives, led by Misses A, Whitehorn and K. Daly, who
were empowered to speak on behalf of union branches in Wellington,

Christchurch and Dunedin.

6. Trades and Labour Councils Annual Report, 1900, p.7.




Their main purpose was to protest at the fact that,to date, the
Auckland city and district had remained outside the terms of the
industrial awards which covered members in the other three main centres.
It was further argued that Auckland employers were enjoying an unfair
advantage to the detriment of the trade elswhere in the country, by

maintaining a system of piece work rates :mo Jonger iMN' current practice

in the other cities.

The indignant trade unionists were supported in their petition by
R. Hercus of the Canterbury branch of the Clothing Manufacturers'
Association, who made a plea for an extension of the existing award to
cover the Auckland district, on the grounds that such a national award
would make for fair competition. He was supported in the presentation
of the case by J. Blackwell of the Canterbury Employers' Federation,
who explained his presence in the light of his Association's declared
hostility to the IC and A Act, on the grounds that in application, the

Act was bearing more heavily on some industrial sectors than others.7

The argument demonstrated on the surface . legltiuate . employer
concern for fair competition, but their willingness to achieve this aim
by an award covering the trade did not indicate enthusiasm for IC and A
as much as a hard-headed realisation of its tactical value. For while
the Auckland clothing industry remained free of the demands of an award,

employers in the district could enjoy a very corsiderable advantage in

7. For a full transcript of the delegation's evidence see,Evidence before

the Labour Bills Committee of the House of Representatives, AJHR, I-10,
1900, pp. 2-38.
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in terms of labour costs over their southern rivals who, after all,
were competitors within the domestic market. Since they did not have
to pay a minimum wage under the terms of the award, which was liable
to periodic adjustment by the Court, they were able to relate directly
labour costs through piece rates to productivity in the factory. This,
despite the fact that,since the Sweating Commission of 1890, piece

rates in the clothing trade had carried a heavily anti-social connota-

tion.

That the Auckland employers were very much aware of their
advantage in the matter of labour costs became evident when their
representative, J. King, gave evidence. He expressed complete
satisfaction with the status quo in Auckland, and advised the Committee

that workers in the trade were simply not interested in unionisation.9

8. The Auckland employers'disregard for the anti-social aspects of piece
rate practices, appeared to be directly linked to the flact that
'sweating' was not commonly practised in Auckland at the time the
Commission visited. Official evidence reveals that the Commission
completed its work in Auckland very early, because of lack of
witnesses. See AJHR, H-12, 1890. I am grateful to my supervisor,

Professor W.H. Oliver, for drawing my attention to this important
fact.

9. King's argument that workers were not interested in the union seems

to be borne out by two separate pieces of evidence. First, the evidence
of the delegation which admitted that out of an indeterminate number of
tailoresses employed in Auckland, ohly sixty-six had joined the union.
The second revealed that in the case of a single award covering the
trade in the Auckland district, the maximum rate permitted was 17s.6d
per week, a flact sufficient to explain the reluctance of workers to
come under the award. See AJHR,I-10, 1900, p.4 and Summary of Awards
under the Industrial Conciliation and Arbitration Act, AJHR, H-11D,
1912, p.15.
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His most telling argument however was reserved for the comparison of
rates paid under awards in the three southein centres, and prevailing
rates paid in the Auckland area under the piece work system. For, as he
revealed, award rates ranged from a minimum of 6s.6d. to 21s. 104.

respectively, while the piece work rates for Auckland ranged from 8s.1d.

to 30s. 0d.10

In conclusion, King suggested that under the circumstances the
Auckland employers were prepared to be magnanimous, and concede the
principle of a uniform hourly rate throughout the country, provided
they were left free to continue operating piece rates as before. At
this point the argument reached an impasse and was adjourned to reoccur
at frequent intervals throughout the next two to three years, as the

Tailoresses continued their struggle for a national award.

The significance of the delegation lies not in what it achieved
but in what it symbolised,an increasing tension between trade unions
and some employers already under the IC and A Act, and those who still
operated outside it and who were therefore the target of the trade
unions' drive to bring as many employersunder the legislation as possible
in an effort to raise, not only the level of wages, but to restrict their

control over the employment situation.

10. AJHR, I-10, 1900, p.17.
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The year 1901 was also important for a significant change in the
IC and A Act that affected the relationship between it and the Trade
Union Act of 1878, Most trade unions in existence before and
after the passing of the IC and A Act in 189L had availed themselves
of the opportunity to register under the new legislation. The oppor-
tunity still existed in law for a group of workers to duly register
under the Trade Union Act of 1878 and thus enjoy the rights of direct
negotiation with the employer and the further right to withdraw services,

if necessary, should negotiations break down .

The IC and A Amendment Act changed this very deliberately, by
the inclusion of the term 'trade union' after the term, 'industrial
unioh',in key clauses of the new 1aw.11 But while trade unions regis-
tered under the Act of 1878 were thus brought under the terms of IC and A,

rights and privileges as duly registered unions were to be denied them,

The intention of these amendments was toeffectively  curteail
the freedom to take direct action under the Trade Union Act, for as
. Tregear, the architect of the clauses. pointed out to the Labour
Bills Committee of the Legislative Council, the purpose of the changes

was to:

11. IC and A Amendment Act, 1901, c.2, c.5, c.10, c.1k.
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prevent the trade unions v ithdrawing from under the
Act, and striking or in any way setting up industrial
disturbances,which the industrial unions could not do.
It makes the trade unions liable to the disabilities
of the Act but not to the privileges...:12

Tregear's anxiety at the possibility of industrial disturbances reflects

a deeper determination that the IC and A Act be proven a success in its
primary mission, the control of industrial conflict. Psychologically,

ss their correspondence reveals, Tregear, - saw himself as a surrogate
and administrative executor for the absent Reeves. He was, as

later events were to demonstrate clearty , to succumb very quickly to

the idea that trade union freedom in respect of direct action should be
curtailed in what he believed was the trade union interest. Unfortunately
this course of action was to strike at a central principle of trade
unionism! the basic right to withdraw labour, a subject of angry

debate in 1907 and 1908.

The growing legislative and administrative trend toward central-
isation of control,through appropriate changes in both the law and its
interpretation, was thus demonstrated in the examples offered by the
Tailoresses' delegétion and in the amendments to the law affecting the
relationship between the IC and A Act and the Trade Union Act of 1878.
These matters were however overshadowed by the intense debate over the

future role of Conciliation to which attention can now be turned.

12. Evidence before the Labour Bills Committee of the Legislative
Council, AJLC, 1901, 4,p.23
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Perliament began its final deliberation upon the ICand A
Amerdment Bill of 1901 against the background of debate on the utility
of the conciliation boards,es well as their relative efficiency. In
this the Wellington Board was singled out for particular obliquy on
the grounds that members had prolonged hearings in order to collect the
fees for attendance. 13 But no one was prepared ,as the House moved into
comnittee on 3 October,for what was to follow. The Premier in his dual
capacity as Minister of Labour,and indeed, the Liberal front bench were
disconcerted ,when at nine o'clock pm, a group of independent Liberals:
A. D.Willis of Wangamui, F. Pirani of Palmerston North, F.M.B. Fisher
of Wellington, A. Guiness of Grey, and G.S. Smith of Christchurch,brought
down a late ame.dment in Willis's nsme,requesting that it stand part of
the Bill.

The amendment reed:

Either party to an industrial dispute which has been
referred to a Board of Conciliation mgy file with
the Clerk an apnlication in writing requiring the
dispute to be referred to the Court of Arbitration,
and that Court shall have jurisdiction to settle

and determine such dispute in the same manner as

if such dispute had been referred to the Court

under the provisions of section fifty-eight of

the principal Act. 14

13. NZPD, 119, p.167, 3 October 1901.

Woods implies that Board members in Vellington may not have been
ebove extending the hearings for profit,by commenting that the

decision to pay members 21s. a day was a retrograde step. N.S.
Woods, Industrial Conciliation and Arbitration, p.51.

14. NZPD, 119, p.169, 3 October 1901.
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The new clause showed all the signs of hasty drafting and preparation,
but to Seddon's * parti2alar surprise, it was not discarded by the House
but passed by thirty votes to eighteen, a majority of twelve ,
The feeling that the Liberals had been caught unawares and were now at a
tactical disadvantage wasbheightened by the fact that the normally
locquacious Sir Joseph Ward who opened for the government, could do little
more than thrash around in rhetorical praise of the IC and A system,
concluding rather limply that "... the House,in a state of frenzy,hag
gone too far in some directions in » its amendment ...."15
Awareness of the Premier's discomfort at the situation created by

the Willis amendment became obvious when his obJjection to a proposal by
. W,H., Herries, that public servants be brought under the IC and A Act,
provoked the following cutting rejoinder:

The right honourable gentleman's attitude . in

Committee has been so peculiar, first opposing

then agreeing to amendments, that I doubted whether he

knew what he was doing; and gvith regard to the last

amendment put on, the Premier strongly opp-ced but

was beaten ... I should not be surprised to see
the Upper House invoked to alter that . 16

The perspicacious Herries, without iatention, : had correcily predicted

the course of tactical events in terms of Seddon's later actions over the

Willis clause. But for the moment the battle was only in its opening

phase, and much was to follow,

15. Abdd.; p. 174~

16. ibid., p.171.
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The independents who had introduced the clause, obviously
elated by their early success, and led by Pirani, now began to

threaten govermment in no uncertain terms. The message as stated by

Pirani was clear:

if any attempt is made by another branch of the

Legislature to alter the Bill in the direction of

reverting back 1o the old system of Conciliation

Boards, there will be very little hope of it passing

this House. The last vote given in Committee in

regard to the Conciliation Boatds is an exact reflex

of the opinion of the country from one end to the other;
and that is that, with the exception of one or

two instances ... . employers and employes should

have the right to go direct to the Arbitration Court ....17

It was four o'clock on the morning of 4 Ooctober, before the
rules of debste permitted the Premicr the right of reply to his
detractors. After opening comments onfg:number of issuses raised
early in the debate, he turned his atteﬁtiénlto the Willis amendment.

Utilising all his iﬁtorical powers he thundered at the House:

I am afraid, Sir, that on reflection there will be a change
of opinion in the minds of honourable gentlemen. I

do not think that, because it has been alleged

the working [sic¢Tof one Conciliation Board has been
unsatisflactory, we should have endeavoured to wipe out
practically the Concilation Boards of the colony.... it

will crecte a feeling of resentment and that moral

force which must be behind, and which is essential to _. .
and of paramount importance to the working of the Act

will be interfered with by what has been done... 18

17. NZPD, 119, p.175,-3-October 1901.

18, ibid., p. 178
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Seddon was too experienced a politician not to know that he was
over-dramatising the effects of the Willis clause, and that permission
to by-pass the Boards did not mean the destruction of the principle of
Conciliation. But he was right in implying,however rhetorically, that
the proposed change altered the whole centre of gravity of the system.
The question also remains that'given,his tactical experience, was he
really taking this phase of the debate seriously? For within minutes
of his attack on the Willis amendment, he was calmly congratulating the
House in the following fashion:

I am very pleased with our night's work, and if all our
Bills and legislation were dealt with as we have dezlt
with the conciliation and arbitration question ' -
tonight it would be to the credit of the House, the
representatives of the people, and,, I believe, in the

best interests of the great majority of the people of
the colony . 19

Clearly the Premier was willing to fight another day, confident in his
own mind at least that the traditional hostility felt by the Upper

House toward IC and A, would soon make short shrift of the Willis amend-
ment, which after all stressed compulsion through its bias toward the
Arbitration process. In fact he was committing another blunder by this
assumption, as the progress of the debate in the Legislative Council was

to reveal,

On 31 October 1901, . W,C. Walker opened the debate in the
Legislative Council for the government. In rather lugubrious tones

he said:

19. gbia., p.179.
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In moving the third reading of thisBill, I do so
with some feeling of regret. I cannot say that I
like the form in which the Bill has come down to
us, because I think the clauses put in in the
other House in the early hours of the morning
have, to my mind, destroyed the Bill, and tend to

~make it operate against the principles of the
original Act .20

With _mounting indignatios, . ° Walker warmed to his theme ,finally asking

the members of the Upper House:

Why has there been this attack upon the principle of
the Act? Simply because it has been alleged that in
Wellington, theConciliatiorBoard has not been doing
its duty -and that it has spun out cases unduly, and
has not succeeded in conciliating. And all the blame
is placed on the representatives of labour on that
tribunal . 21

The question of the role of the Wellington Conciliation Board will be

discussed in more depth below: - ., but for the moment attention must be

turned to the response of supporters of the Willis amendment to Walker's

opening statement.

Their case was opened by J. M Jwomey who began by arguing that the
Willis amendment, by introducing the principle of free choice, would at
last reveal that the Conciliation process had true value. In his view,
opposition to the way in which the Boards operated had polarised
around three issues : the inordinate time spent by the parties before the
Board, when compared with the actual number of cases finally settled in
Conciliation, the problem of refusal to accept rulings as the result of

the limited power of the Boards to influence a final decision if a party

20. ibid’,’ P0916¢ * ot

21, ibid.
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was determined to go to Arbitration; and, finally, the inordinate cost

of the Conciliation process, particularly in the Wellington area, when
compared with actual results. As far-as Twomey was persanally concerned,
the real fault could be traced to the labour members of the Board, who
he believed were extending hearings simply to obtain fees;22 He then
went on to demonstrate through the submission of statistics that
Conciliation was costing an inordinate amount, and that the-Wellington

Board was responsible for most of the total cost.

TABLE I

Summary of Cases Heard and Completed in Conciliation with
Overall Operational Costs: 1900-1901.23

Board Cases Completed Cases sent to Days in Total
in Conciliation Arbitration Session Cost
£, s d.
Auckland 6 I 71 336, 6 O«
Canterbury 2 11 16 109. 4 ©O.
Otago 2 13 140 220.14 2.
Taranaki - = = 8riBr 0.
Westland - . — = 17. 6. L.
Wellington 2 plus
1 (partially)
1 (withdrawn)
1 (modified) 15 169 1,089.16 5.
Totals completed 10 L3 296 1,811.11. 11

Note: The sums incurred in the Taranaki and Westland districts were setting

up costs for new Boards,

22. Twomey's charge that labour representatives on the Wellington Board were
deliberately using their positions to make money,seemed to be confirmedl
the fact that the members concerned ranked first and third respectively -

in ordarof fee payments for 1899. AJHR,H-10B, 1899,p.1.

23, The table is based on a return requested by Council for the debate.
NZPD, 119, p.91;7, 3 Octoberi4901,
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The statistical evidence presented by Twomey made the anomolous position

of the Wellington Board even more clear, when the time spent on individual

2L
cases was assessed.

- Auckland spent a total of seventy-one days on cases,but a
single case out of the ten considered for Conciliation took no less than
forty-nine days before it was sent to @rbitration. Thus for the remainder,
nine cases in all, the Board spent an average of two and a half dgys per
case, before six were submitted to the Court. In Canterbury, thirteen
cases took an average of two and a half days to complete before eleven
were submitted to Arbitration., Otago, where ’sixbteen cases were heard,
took eight days on one matter before submitting to the Court while

. fourteen cases were dealt with in anything from four days to
one day. Wellington, by contrast, took thirty-eight days on one case,
a further twenty-five days each on two more, seventeen days on yet

another case,with a further two cases taking fourteen days each.

24. The Wellington Board had had a rather chequered history since it was
first gazetted on 26 November 1896. When first constituted its
members were J. Charles ( Insurance Agent), C. Haslam (Bootmaker),

D. Fisher (Compositor), A. Collins (Baker), W. Quick (Solicitor),
Chairman.

Haslam resigned shortly after appointment and was replaced by J.
Wilkie (Mining Engineer), on 26 August 1897. Wilkie in turn died
in 1899 and was replaced by H. Flockton (Cabinet Maker).

The whole Board was reconstituted on 25 January 1900, with only
Fisher and Collins representing the original appointees. Charles

was replaced by J. Murrell (Shipping Agent) while the Reverend J.
Crewes became the new Chairman,

See New Zealand Gazette, 91, 26 November 1896, p.1679.
7%, 26 August 1897, p.1542.
19, 10 February 1898, p.246.
7, 25 January 1900, p.161.
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To make matters worse, the Wellington Board had accounted for
over half the total cost of the entire conciliation system and had spent
over three times as much as Auckland,its nearest rival in terms of
operating costs. The figures also provided critics of the system with
a further weapon because the facts now stood revealed that out of a
total number of fifty-three cases heard by all b oards in the period
1900-1901, forty-three had subsequently been referred to arbitration.

In other words, despite the careful balance of the “twa. processes, the

great majority of cases were finding their way to a.rbitration as a

matter of course.

The Chairman of the Conciliation Board in Wellington, the-Reverend
J. Crewes, appeared before the Labour Bills Committee of the Legislative
Council on 18 October 1901, in an attempt to Jjustify his Board's apparent
dilatonrness.25 He proceeded to point out to the members that in the
case that involved thirty-eight days, the Wellington Wharf labourers'
dispute, the employers after twenty-one days of hearings, had proceeded
to move a motion on a technicality that had required the Board to
recommence taking evidence from the very beginning of the action. The

issue had involved preference to unionists, and it was his considered

view:

25. Evidence before the Labour Bills Committee of the Legislative
Council, AJLC, 4, 1901, p.3%*. From both his biographical
introduction and the later mode of his evidence, Crewes stood
revealed as a man of precise habit, and meticulous attention
to detail when approaching a case,
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As far as I could see, that dispute was peculiar in
this respect= probably we have never had a dispute
in which the feeling against granting preference to
unionists has been so strong as it was in that-
particular dispute and throughout.considerable
difficulty was experienced in steering the dispute

through .26
The running battle between employers and workers over the preference
question which runs like a thread through the period, will be the
subject of .argument below but it is interesting to notice that employer

resistance to the principle was beginning to harden by 1901,

In defending the conduct of his Board, Crewes made the further
contention that there was a deliberate tendency for specific cases to
be brought before the Wellington Board so that any ruling in the
disputés involved could be cited as precedents, particularly where a
decision was required involving the principle of demarcation over the
introduction of new machinery., He offered, as an example, the case of
the Wellington Linotype Operators which had involved the Board in some
twenty-five days of hearings, and had been awaited by other Boards
because it was generally viewed as a test case for the entire colony,
In discussing this particular case, Crewes also took the opportunity

to air a few grievances of his own for asshe said:

26, ibid., Pe3le
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Before the matter was referred to us the parties had
been unable to agree on a very large number of
questions, but when before us, they had ventilated
their grievances they, under strong persuasion,
consented to confer, and the result was that when

they went awagy three fourths of the very difficult
questions were settled, and they were not re-opened
before the Arbitration Court at all. But we get no
credit for it because there were a few left open ....27

" Innocently, * in venting his grievance, Crewes had underlined an

important ancillary relationship between Conciliation and Arbitrationj

the ability to clear away the large mass of subsidiary issues in a

dispute, leaving the Court to handle the outstanding matter in conflict.

He was supported in his plea by W.T. Young, the national secretary of

the Seamen's Federation, who argued in his turn before the Labour Bills

Committee:

I know and believe that I voice the opinion of the
majority of the unionists in Wellington when I say
that they are most anxious that every method should
be exhausted through the medium of Conciliation
before they go to Arbitration ....28

But the pressure for change now given direction and purpose through the

Willis amendment was already too intense to be controlled by 31 October

1901, and the clause was still standing part of the Bill as we have seen,

when Walker opened the debate on the final reading.

27.

280

ibid., p. 33, Crewes in fact had the private support of his
Dunedin colleague, F.R. Chapman, who in 1903, was to be appointed

to the Arbitration Court.

n

~. _In his papers, Chapman commented

eeo. this to my mind is a retrograde step as it greatly increases

the work of the Court and does away with the preliminary hearing,
which was a great help in clearing away details, and opening the way
to ascertaining the really substantial points at issue ...." cited

in W, Rosenberg,

'An Early View of the New Zealand System of Industrial

Conciliation and Arbitration: F,R., Chapman, Judge of the Arbitration

Court (1849-1936)', Labour History, 20 May 1971, p.9.

AJLC, 4, 1901, p.17.
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What followed was & gallant attempt to delsy the inevitable on
the part of a small group of members in the Upper Chamber. They
began with J.E. Jenkinson, who argued that the problem of delay that
members complained of in pgetting decisions through the Boards, could be -
offset if a record of proceedings was kept. He suggested:
if an amending Bill comes here in the future vie should
take steps to compel the Boards to have their
evidence reported, so that it can be used by the
Arbitration Court .... We would then find that,
instead of witnesses giving evidence which extends some-
times over the hours, and even days, they would condense
their evidence ....29
His comments, which were indicative of the desperate state of the
defenders of the status quo, were followed by a speech from J.Rigg,
who ingeniously tried to take the statistics delivered so tellingly
by Twomey, and prove that in fact the glaring gep in costs between the
Vellington Board and the others wes not as large as it looked. He
then made onelast plea, that the Bill be read again this day six months,

but all was to no avail. The motion that the Bill be read e third time

vias put end passed by twenty votes to six.

The vote reflected the fact that a change had occured in the
politicel attitude toword IC end A in the Legisletive Council since
the original statute wes passed. Further,it was a change that the
Premier had probebly not anticipated when the Bill went forviard to the

Upper House.

29. NZPD, 119,-p925, 31 October 1901.

20. ibid., p.946
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In the event, the Premier was now faccd with the unenviable
task of piloting the Amendment Bill through the House in the knowledge
that his enemies on both sides of the chamber were going to enjoy his

discomfort.

The Bill was recommitted to the House of Representatives on
1 November 1901, and the Premier rose to make his opening speech,
signalling the beginning of formal discussion. His introductory
remarks were both placatory anl at the same time magnanimous as he said:
as Leader of the Illouse, although it is contrary
to my own convictions, and what I believe to be the
best interests of labour and of employers,
I must observe what is due to a majority of
members of the House .... I have no right |
under these circumstances to challenge the
situation.... 31
Such humility was totally out of character and did not last for long,
for at this point Seddon tried to salvage some control over the situation
by suggesting with enormous condescension, that his government.".... have
concluded that they will see between this aid next session what

the results of giving either party the risht to pass over the

Conciliation Board may mean ....32

The rather lordly assumption that the government would permit
the key amendment to go forward as some form of short term experiment,
was too much for Willis and his supporters who enterel the fray in some
spirit. The result was an acrimonious exchange of comments between
Seddon, Willis and Pirani, in which the Premier claimed that he had not

seen a

31, ibid., p.1036.

32. ibid., p. 1047
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final draft of the proposed clause twenty-one, prior to its committal
on the floor of the House and that in any case, the true architect of
the clause wasGuinness and not Willis. This reversion to personalities
was an unfortunate blunder on Seddon's part for it permitted his enemies

in the House to attack on the same grounds.

G.W. Russell,for example, quoted the Premier's own words
against him with telling effect when he read from Hansard of 31 July

1901 a passage in which Seddon had:

thought that in respect to the Conciliation Boards
and their proceedings, there was room for improve-
ment. In his opinion so many cases and so many
persons being cited meant riding the thing to death.
He thought that there ought to be more Court, less
Board, and more Conciliation ....33

Russell made much of the confusion implicit in the last statement,

pointing out that the New Zealand Herald and other newspapers had inter-

preted this to mean that the Premier had lost confidence in the IC and A

Act!34 He further implied that since the Premier had no real idea as to

what the IC and A system should be doing, he was therefore subject to

influences outside the House. As he described it:

It is merely another instance of what we all know.

After the Premier has taken a stand there are various
deputations up the back stairs, The omnipotent labour
party of Wellington approach him and tell him what
dreadful things will happen unless he moderates his

tone and the result is he comes to the House and

delivers a speech on the lines he has used tonight ....35

33. ibid. ’ po'ioipl-l-o
34. NZH, 1 August 1901, and EP, 1 August 1901.

35. NZPD, 149, p.1047, 1 November 1901.
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Russell's comuents cennot be dismiased as the spiteful outburst
of a political outsider in the Liberel party, for the central question

of Seddon's role at the Department of Labour was taken up by another

member, W. Hutchison who said bluntly:

The real fact of the matter is that for the last

five or six years we have had no Minister of Labour.

We have had .the Right Honourable the Premier,

running the Departuent as a kind of sideshow, discharging
the duties in a most perfunctory manner, and being

quided at times by the advice of his officers, at times

by deputations from the Employers' Federation, and at times
by deputations of workerse...35.

“‘hat Hutchison was really saying was that with the departure of
Williem Pember Reeves, the whole momentum of industrial reletions
reform contained in the IC and A Act had slowed and lost direction.
Hé went further and called for the House to recognise the fact that

Seddon simply did not understand the complexities aof the labour

portfolio with the words:

Now, if the House will admit that the Minister of

Labour has devoted to tiiese measures the solicitous

care and attention necessary for him to unierstand

the exact trend of the wiorking of the existing law, who,
then, is it to be guided by but by the responsible officer
of his department, and if he has not accepted that guidance,
surely the House is Jjustified, failing the honourable
gentleman himself, in emboding these recommendations

in the amending Act .... 37

It was a rhetorical question that no one on the government front

bench was prepared to answere.

36.ibid., p.1048.

37. ibid., p.1049.
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The reference to. " Tregear, the Secretary of the Department
of Labour, was important since it illustrated the fact that members of
the House of Representatives recognised him as a motivating influence on
policy. The extent and nature of that power will be analysed in detail
below. But the point must be made at this Jjuncture, that Tregear had
been steadily lobbying for change along the lines of the Willis amendment
since 1898. His vehicle had been his departmental reports made annually
to Parliament, Thus;in 1898 he wrote " ... whether it is desirable to
destroy the principle of Conciliation by giving the Boards the power of
a tribunal is questionable, but it would certainly be an immense gain
from the point of view of the economy ...."38 Again in 1900 he wrote
",.. It has been suggested that an entire alteration in the system of
Conciliation Boards is necessary, and I am convinced that the arguments
adduced for such change arelso strong as to be worthy of serious consider-

n>9

ation by the government ..., The style is discreet and couched in the
official passive voice but the words reflects Tregear's major adminis-
trative aim, the centralisation of all administrative functions with the

added power to control Zndusteial hehavisur. in the interests of industrial

efficiency.

38. Department of Labour Annual Report, AJHR, H-11, 1898, p.L.

39. Department of Labour Annual Report, AJHR, H-11, 1900, p.7.



The IC and A Amendment Act, 1901, became law on 7 November and on

the following day, the New Zealand Herald stated that:

Parliament which enacted the law, the very men who were
enthusiastic about it have declared it a failure. They
have done this by repealing the leading and most promin-
ent feature of the Act, and they have done so despite
the arguments and entreaties of the Premier ....4O0
In fact, in its anxiety to make capital of the Premier's embarrassment,
the Herald missed the real point of the change. That far .from killing
the Act ', the proposed change had reinforced the principle of
compliance, and made the terms of arbitration more accessible both as a
tool of the Court and as a tactical weapon whereby the trade unions
in future .5, would attempt to bring recalcitrant employers under the terms
of industrial awards, It also failed to recognise the fact that with the

departure of William Pember Reeves, the Liberals had really lost their

way in the field of industrial relations legislation.

Under the new weight of the official emphasis upon arbitration,
the Court itself was to suffer heavy strain as the demand foravards
increased in tandem with the related pressure for enforcement actions
brought by trade unions under tie law'. The result was an inevitable
backlog of cases and frequent delays which ircrcezed . frustration and
created further pressure for administrative amendment to the IC and A

Act.

4LO0. NZH, 8 November 1901.
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Had Seddon lived until 1907, he would have taken personal pleasure
in the sight of clause twenty-one of the IC and A Amendment Act of 1901
being publicly reviled as the 'Willis Blot' coupled to mounting demands
that the clause be reptaled as delays in hearings multiplied and the

Court struggled :to meet its heavy commitment.

The period following Fhe changes of 1901 w55 also to see a drive
to extend those administrative and para legal functions that supported
the Arbitration Court in its main role, stemming from the creative
energy of : © _1 Tregear and taking the form of further amendments to thé
IC and A Act and other specific labour legislation. For after 1901,
Seddon appeared to take little or no interest in labour matters, and
policy making thus tended to devolve in practice upon the Secretary of
Labour. The result of this was to have important consequences because,as
has already been mentioned, Tregear brought to his duties a highly

personal view of the purposes and functions of the IC and A system.

For him, organisational deralssusas n3aab that  the well-being of

IC and A was best served by bring as many practices and procedures as

possible under the firm hand of the Labour Department.

As this process developed the consequential erosion of freedom
of action by the parties was not lost on the employers who saw Tregear
as a threat to their well.being. On the trade union side, the process
of bureaucratic centralisation that was thz nmub - of Tregear's

approach to policy, was overshadowed by his open bias toward the cause
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of the working men, a fact that was to delay trede union awareness of
the real effects of centralised power under IC end A until 1907. It

is time then to consider the role of this complex man, whose influence
upon IC and A,until the death of Seddon and the accession of J.A. Millar
to the Labour portfolio, was of fundamental importance in shaping the

administrative direction of the IC and A systemn,
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CHAPTER FOUR

Administrative Expansion: the Role of Edward Tregear.

It was argued in the last chapter that the political progress of
the IC and A Amendment Act of 1901 through the House of Representatives,
revealed serious shortcomings in the Premier's handling of the Labour
portfolio. Such inadequacies were in turn the result of his particular
style of administration which revealed throughout his career an almost

obsessive unwillingness to delegate responsibilities to other senior

members of his party.1

Given Seddon's manifest inability to give full attention to the
complex problems of the Labour portfolio, the obvious question arises,
who then was the prime mover and guide of changes in the IC and A Act
which continued on a regula? pattern of judicial and administrative
modification down to 1908? The answer is not difficult to find, for it
is evident that the departure of Reeves from the political scene left

real power to direct the affairs of the IC and A system in the hands of

~ Tregear.

1. Friends of Reeves writing to him in London were of the opinion that
apart from Ward, no men of real talent were available to man the
front bench., F. Waldegrave to Reeves, 15 February 1897, and J.
McKenzie to Reeves, 16 February 1898 in Letters of Men of Mark. ATL.

By contrast, it was Seddon's expressed opinion that men of the calibre
of J.A. Millar, JAHanan, G.W, Russell and T. Mackenzie were far too
independent in their political opinions to be trusted. Seddon to Ward
15 May 1902, Prime Minister's File. misc. corr. NA,

That Seddon's political style was offending progressive visitors is
further reflected in the fact that by 1900, Henry Demarest Lloyd was
strongly urging Reeves to return to New Zealand and 'restrain' .Seddon.
Advice which Lloyd's biographer asserts Reeves seriously considered.

See C.MeA.Destler, Henry Demarest Lloyd and the Empire of Reform,
Pennsylvania, 1963, ;

~ 637
05..04 .
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By 1896, Tregear was reporting to his friend in exile "... I
never get a word with himr_Seddo-ﬂ except on Sunday's when if there
is anything really important I get him for half an hour."2 By 1901,
even these brief meetings had terminaled ana Tregear could write, not
without a trace of satisfaction, "... I haven't seen him[:éedEEEI in the
last six months - practicaliy I am the Minister of Labour."3 Later
after the death of Seddon, Tregear saw his relationship to the Premier
as that of a creator of ideas upon which the pragmatic Seddon could
base policy suggestions. In a reflective letter to Reeves he wrote
"... The Premier would sit for hours listening to what he called 'my

4

dreams', but they were dreams he did not forget to make use of."

It is ironic that Tregear, who wazs later to feel such self doubt
es his vision of social Jjustice in industrial relations withered under
the onslaught of the hard reality of 1912 and 1913, enjoyed a much larger
reputation among progressives, notably in the United States, than he did
in New Zealand. Indeed, among the group associated with progressive
‘movements in Chicago and Boston, he was probably the best knovm New

Zealander after Seddon and Reeves.

2. Tregear to Reeves, 31 August 1896, Letters of Men of Mark, ATL.
3. Tregear to Reeves, 7 Mgy 1901, Letters of Men of Mark, ATL,

4, Tregear to Reeves, 18 July 1906, Letters of Men of Mark, ATL.



His fame owned no small part to the fiact that he was a frequent
contributor on labour matters to such jourmals as The Arena, and The
Independent, Professor Frank Parsons, the editor of The Arena’in his
eulogy on the death of Seddon, went on to pay handsome tribute to
Tregear with the assertion "... he has been one of the chief framers of
many measures successfully put forward and enacted under the vigorous

B

administration of the late Prime Minister".

By contrast, the radical elements in the Ameriean industrial
labour movement took a far more jaundiced view of both Tregear and the
IC and A system. One prominent theoretician,who visited the Department
of Labour in 1903, later concluded a critical essay on the IC and A
system with a description of Tregear as ".,.. a genial and romantic

philosopher who longed for industrial peace and knew nothing about the

class struggle".

The antipathy of the radical left, was echoed on the institutional
right of the American labour movement, from the IC and A Act's inception.
Samuel Gompers was to prove a hostile critic of the system, especially
af'ter Lloyd's return from New Zealand in 1901, and the publication of

his somewhat rhapsodic description of her labour legislation.?

5. F. Parsons, 'Death of New Zealand's Leader', The Arena, 35, 9, October
1906, p.197.

6. R.R. La Monte 'The New Zealand Myth', International Socialist Review,
9,6, December 1908, p.,48Bb-Monte was in fact Tom Mann's successor as
Secretary of the New Zealand Socialist party for a short time during

1903,

7. For an early expression of Gomperss hostility see Report of the Congress
on Industrial Conciliation and Arbitration, Chicago, 13-14 November
1894, p.90. EL. And for adverse comments on Lloyd's experiences see
Report on the Industrial Committee of the Civic Federation, New York
1902, p.237. Gompers. attitude was, if anything, reinforced by a visit he
made to Australia in 1906. See H, Robbins (ed.), Labour and the
Employer by Samuel Gompers, New York, 1920. EL
H.D. Lloyd, A Country Without Strikes, New York, 1901.
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The relatively cool response exhibited by the American labour
movement toward IC and A, echoed in a sense, the response of New
Zealend employers to Tregear. For, during his term of appointment, he
built an impressive bureaucracy to support his administrative purpose
which alearmed meny businessmen. Measured by New Zealend standards, the
Labour Department between 1894 and 1908 stood as an impressive monument
e Tregear's-personal relations with a Prime Ministér, whose control of
the public service was something of a legend. The following table gives
some important indicators of departmental growth in the period from the

inception of the Bureau of Labour in 1892 to the end of the period in 1908.8

TABLE TWO
Statistics Indicating Growth of the Department of Labour.

Year Aggregate Vote from Amount of Vote Total No. of
Consolidated Fund Apportioned to Officers
Admin. salaries Employed.
£ £
1892 2,615 1,115 6
1893 2,835 1,335 10
1894, 3,670 1,630 14
1895 6,460 1,810 18
1896 6,08L 1,83 21
1897 7,225 ' 1,915 27
1898 6,859 2,205 29
1899 7,479 2,380 30
1900 8,511 ’ 2,530 30
1901 10,040 2,890 3
1902 9,585 3,135 37
1903 10,010 3,810 LO
1904 11,011 L, 786 11
1905 11,669 5,536 3l
1906 15,864 7,225 L6
1907 25,74k 10,454 67
1908 30,888 12,618 83

8. Financial Reports AJHR, B-7, 1892 to 1908,
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The statistical pattern revealed by the table is interesting for
a number of reasons. In terms of the aggregate growth in the annual
vote, with the exception of slight downturns in 1898 and 1902, a steady
increase is reported E;r the period 1892 to 1908, with the annual grant
to the Department increasing by approximately twelvefold. At the same

time, permanent staff on the establishment of the Head and district

offices increased from six in 1892 to eighty-three in 1908.9

While the proportion of the vote taken up by salaries also showed
a steady increase in the period, Tregear himself did not enjoy a constant
increase in the level of his personal remuneration., His commencing
income on appointment in 1892 was £325 and by 1908 this had only reached
£600 per annum, Between 1894 and 1896 and again between 1900 and 1903
he did not receive an increment. Since these periods coincided with
slight dovnturns in the departmental estimates, it is safe to assume,
that the zealous Tregear was prepared to forego his annual increments of
£25 during these years, though he did complain after retirement that long

service and loyalty had left him in a state of comparative poverty.1

9. Financial Reports, AJHR, B-7, 1892-1908.
Unfortunately,departmental returms do not reveal the number of local
officers employed on a part time basis by the Department of Labour
during this period. It is saf'e to assume however, that the figure was
normally over one hundred. An American return for 190u'for example,
estimated that during that fiscal year, the Department employed some
one hundred and sixty local police officers on various duties connected
with the IC and A system. United States Department of Commerce and

Industry: Bulletin of the Bureau of Labour, 9, 54, September 1904,
p.107L4. :

10, This statement was made at the presentation of a purse of 100 guineas
and an illuminated address by the Annual Conference of the Trades and
Labour Councils for 1911. Trades and Labour Councils' Annual Confer-
ence Report, 1911, p.52.
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It has been established that during the period from 1896 until
the death of Seddon in 1906, Tregear enjoyed a special relationship
with the Premier, that placed him in a unique position to influence
and shape changes in industrial legislation by his own perceived sense
of the direction that the law should follow. The body of this chapter
will be devoted to a close examination of specific items of legislation
where his personal influence was not only at work but was generally
perceived by the employers in particular, to be the motivating force.
Attention will therefore be paid to the Factories Amendment Act of 1901,
the Laboutr Department Act of 1903, the IC and A Amendment Act of 1903
and the IC and A Amendment Act of 1904. The value of these statutes lie
not only in their use as indicators of Tregear's particular administrative
philosophy, but as focal points for ccncerted response by the employers
to Labour Department initiatives, for in the employers' view, the

Department and Tregear were one and the same in the matter of legislative

changes.

But first;what of the complex personality of the man himself, why
did Tregear invest such enormous energy and drive into his role as Head
of Department? 1In order to attempt an answer to this question it is
first necessary to consider the man's fundamental belief's. For there can
be no doubt that Tregear's conception of the role of the IC and A system

fitted within a larger conception of what constituted the good society.

For him, the function of industrial legislation was materially to assist
the working man of New Zealand toward a better economic existence where

he would be free of the moral degradation that had accompanied industrial-
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"isation in older countries‘such as Great Britain., Yet at the centre of

this purpose there were the elements of contradiction, for as Gibbons
has perceptively put it:

much of 'themotivation for half-a-lifetime of Jabour
for the 'toilers' of society must have come either
from his desire for orderliness or from his idealistic
socialism, for the generality of labourers were often
distasteful to him., He described the British workman
(as he recalled him) as an'unmitigated ruffian' though
he admitted that if Reeves's accounts were true_ the
workman of the 1890s had 'doubtless improved mucﬁ'....11

Tkis quality of distaste can be found even when he was waxing most
indignant at the condition of industrial society in New Zealand, the
sibject of sémz” of his ‘strongest wiose. But for the moment, it is timely

to consider the man as he appeared to observers who came to talk with him

from overseas.

One impressionable representative of the American progressives
who came to interview Tregear was moved to remark:
the peace of the man is in action. In the thousand
details of his work as Head of the Labour Department
he can strive ceaselessly. I think he would have

made the ideal leader of a forlorn hope or of a

cavalry charge, but the seige would have destroyed
FEm yaeppir2

It would seem that Tregear's personality was an amalgam of two contra-

dictory elements which fusedto give direction to his great administrative

energy. The first was the quality of spiritual romanticism in his

11. P.J. Gibbons, 'Turning Tramps into Taxpayers', p,28

12, S. Kingsbury, 'Edward Tregear of New Zealand: A Character Sketch',
Twentieth Century Magazine, 3, 16, January 1911, p.325.
Beatrice Webb had noted the same quality of energy and found it
distasteful. See K. Sinclair, gp,y,




intellectual makeup that made him a poet of no outstanding talent,

but good enough to get his verse published. The second, a hard core of
Victorian probity that saw moral value in hard work and employment for
gainful ends as the salvation of the wanderer and the derelict, with the
family home as the respository of values that were important to society.
Thus in the second dimension, which directly influenced his professional
work, Tregear stood four square in the larger tradition of dispassionate
reform. But there were other aspects to the man; he was for example,

a noted Maori scholar and deeply interested in the Polynesian languages,
a founding influence on the Journal of the Polynesian Society and,in the
tradition of the day, a fervent believer with his friend Reeves in the

danger of the yellow peril.

In addition to his sgholarly interests, he was active in profeess-
ional union affairs, holding the Presidency of the New Zealand Civil
Service Association between 1907 and his retirement in 1910. It appears
that this position enabled him to exercise his natural tendency toward
authoritarianism, for as the official historian of public service

unionism in New Zealand has put it:

A certain 'personality cult' appears to have been
built up around the old man, and the Association
appears to have worried about nothing in which he was
not personally interested ....13 :

In the matter of his overall approach to what be believed to be
the good life for the workers, Tregear apparently was never able to
develop a consistent ideological position with regard to the relationship

between administrative means and social ends.

13. Fifty Years of Service: the Story of the Public Service Association,
Wellington, 1963. The author was the late Dr. C.V., Bollinger.
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For example, in 1900 he described New Zealand's approach to

social legislation in the following terms:

Many of the political efforts in New Zealend are more
in the direction of humanitarianism than of collect-
ivism, in as much as they are devoted toward the pro-
tection of the poorer and weaker members of the
community. Luckily however, there is combined with
the atiempt to remedy the ills that afflict the
working class a sincere determination to do so if
possible without inflicting injury on the wealthy

or the investors of capital ....14

In other words, Tregear appeared to be thankful at this juncture that

socio-economic change was being put in train, without real pressure for

upsetting the industrial status quo. Yet'by 1904, Tregear's ostensible

distaste for collectives. had become an 3ggressive enthusiasm for the national-

isation of transport, land, mining and other facilities,for‘as he confiZed

to his friend, Frank Parsons of Boston:

We have to make the State coal-mines a success. We

have to get the shipping traffic nationalised as we
have the railways. We have to improve the Industrial
Arbitration Act, watching carefully to keep it flexible
and in touch with every movement of the ever changing
industrial position. We have to get the land back for
the people, to house the poor, to train the young
technically, to get the country out of debt ....15

Such ideological ambivalence was to be a feature of Tregear's social

A 1
philosophy through his entire career and into retirement.

14, E. Tregear, 'Progress in New Zealand', The Independent', 62, 296,
19 July 1900, p.701. .

15. F. Parsons, 'Progressive IdealsCherished by New Zealand's Secretary
Labor'., The Arena, 31, 7, July 190k, p.85. Parson's intention in
publishing what after all was a personal letter, is indicative of the
importance of New Zealand experiments in social legislation to
American progressives at this time. For he was eager to demonstrate
that progressive thinking with regard to social legislation had a
practical working model in the Antipodes.

16. The beneficiaries of Tregear's endeavours had no doubts as to his
ideological position., For as M.J. Reardon, President of the Trades and
Labour Councils Conference of 1911 said in his eulogy at Tregear's
presentation "..., He was now, if not a socialist, one who was working
for social reform én lines acceptable to most of those present."
Trades and Labour Councils Annual Conference Report, 1911, p.51.




The focal point of Tregear's administrative policy was thus the
protection of the working man from the evils attendant upon the basic
inequalities of society. For despite his enthusiasm for collectivism
his determination to change the economic system stopped short of changing
the nature of the capitalist order. Indeed, it can be argued that what
enthusiasm he possessed for collectivisation was really an off'shoot of
his more fundamental belief's in the efficacy of centralised administrativé
processes which marked his aﬁproach to departmental administrative duties.
It appeared that he was willing to accept inequality in the economic
sense as part of a natural order,and it followed that the major purpose
of his administrative, and therefore legislative efforts, was to counter
balance employer advantages in the labour market by imposing upon them

what limitations on their freedom the IC and A system allowed,

Tregear was constantly striving to inculcate into the mainstream
of New Zealand life, the traditional virtues of thrift, hard work, honesty
and integrity, each a tangible reflection of a moral value., The fervour
of his moral commitment as arbiter of the good life for working man,
would,on occasions, fuse with his poetic imagination to produce an
official prose of an almost Hebraic imagery and ferocity, as for example in
this segment from his Annual Report of 1897:
The male larrikins and the corrupted girl-children who are at
present the sore of our social body are many of theu,the
product of ill-kept and miserable homes, wherein - poverty
is not so noticeable as mis-management and waste., +f
this evil supply could be intercepted,its outcome,of
grown up loafer; and shameless harridans, the despair

of the reformer and the charitable, would disappear
from our midst ....17

17. Department -of Labour Annual Report, AJHR, H-6, 1897, p. ix.,
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Underlying this indignation was not so much real pity,as anger at
inefficiency and waste. The real sin was that women were required to
work instead of being at home with their families,a situation that
of:'ended Tregear's dream of a contened and prosperous working class,pro-
tected from the employer,by the approriste system of legal and social

controls,end rejoicing in the virtues of honest: toil,

This then was the man, confused, often angry,but alweys guided
by a dogged belief in the virtue of his struggles for the betterment
of the working man, He brought to his role as Secretary of Labour
a strong if somevihat confused belief in the nerits of social engin-
eering which linked him to; the American progressivies,the British
tradition of middle class social reform,and such eminent late Victorian
- reformers es Charles Booth and the Webbs. liis particular contribution
to the ICard A system was an abiding faith that, in New Zealand, his
social cbjectives could best be achieved by extending administrative
and institutional controls ofer the parties in the labour market and it
is to these efforts that attention can now be turned.

The legislative drive that led to the passing of the Factories
Act of 1901, was et base, motivated by Tregear's concern at what he
perceived to bé the social effects of the economic upturn that occured
after 1905 in New Zealand. By 1897 the effects of the economic révimal
wggereflected in the demand for lebour to work overtime, and Tregear

noted in his Annual Report:



There has been a great increase this yearin gpplications by
employers for permits to work their hands overtime...
While congratulating the industrial classes on the

busy state of affairs that such applications evi-

dence, it is very doubtful whether the Act should

permit so great an extension of labour of those

at present employed ....18

This note of anxiety was repeated in 1898 and 1899, and his
concern at the rising demands made upon the labour force by increasing
overtime became urgent when the statistical returns for the period 1900
to 1901 revealed the following dramatic increases in overtime worked by
women and young people in the four main centres.,

TABLE THREE19

g Increases in Overtime Worked by Women and Young

People in the Four Main Centres: 1900-1901.

Centre No. of Persons Aggregate
Employed Increase in Hours Increase
Permits Worked in Hours
1900 1901 Issued 1900 1901 Worked
Auckland 811 1,407 . 596 14,302 25,354 | 11,052
Wellington 1,562 14995 633 39,689 52,354 | 12,775
Christchurch| 1,745 2,066 321 42,154 70,558 | 28,404
Dunedin 1,174 1,819 6L3 42,024 63,348 | 21, 324
TOTALS 5,092 6,287 2,193 138,169 211,725 | 73,555

The returns on the increase of overtime were sufficient cause for

Tregear to push for ameliorative legislation but by the time a Bill was

18. Department of Labour Annual Report, AJHR, H-6, 1897, p. jii

19, The source of the data used in the table is P.J. Gibbons,'Emnlqymenﬁ
and Labour Control,'Unpublished MS in the possession of the author,p.k.



introduced in 1901, the idea of curtailing overtime had been extended
under his undoubted influence to include males as well as women and
young persons. Thus when the Labour Bills Ccmmittee of the House of
Representatives convened on 14 August 1901, they found a Factories Bill
for their consideration which included the following important clause:

Subject to the provisions of this Act, a male worker
shall not be employed in or about a factory:

(a) for more than forty-eight hours, excluding meal
times in any given week, nor;

(b) for more then eight hours and three quarters in
any given day, nor;

(c) for more than five hours continuouslywithout an
interval of at least three quarters of an hour
for a meal ....20

Tregear g§id not realise that that he was virtually giving the
employers a rallyin oint around which they could marshall stron
ploy ying p y g

resist @ice to the offending clause, for any restriction on overtime

would be automatically interpreted as a limitation on productione.

The employer reaction was led by representatives of the meat
exporting industry who appeared before the Committee in force. They
requested total exclusion from the overtime clause on the grounds that
the nature of their work, seasonal and highly concentrated in certain
months of the year, was totally dependent upon a high level of overtime
when in full production. Any reduction they suggested could seriously
undermine not only profitability but the level of wages paid to workers,
who were dependent upon a short but highly paid season for their annual

incomes, They were followed by representatives of the ancillary

20. The clause was later to be included in theFgctories Act. See
*The‘Factoriéq.Aét 1901, c.18,
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2

industries such as tanning, who vere in turn dependent upon the
primary processors for their rew materials. Their leadeg D. Sladden,
was careful to point out to the Committee that &ny restriction on
overtime would restrict employment opportunities since it would
prevent "...what we have generally been urged to do by the trades and
labour representatives and that is to put on two shifts, where it

can be done, in preference to working overtime ..." 21

The logic of the case presented by the meat znd by-products
processing industry appears to have impressed the Labours Bill: Committee
because the final statute expressly excluded then from the provisions of
clause eighteen. But the presentation of their case for exception wes

but a prelude to a general employer attacl on what wes seen as a mandatory

ban on overtime.

In short order, successive witnesses from the Viellington and Christ-
churh Industrial Associations rapidly placed the argument over the
clause in a national perspective. They began by pointing out that local
industry in most places was already carrying a heavy burden of production
costs and if the proposed amendment on overtime became law, labour costs
would be increased enormously at a time when existing cepital wes already

in short supply for re-investment and expansion.

One of their number}soon to become a prominent national spokesman
for the employer interest, G. Booth of Christchurch, was confident that

in introducing the proposed legislation, government had not fully considered

21. Employer Evidence beflore the Labour Bills Comnittee of the House of
Representatives, AJHR, I-83, 1901, p...
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its implications. Carefully turning the argument around he& said:

If this Bill comes into effect in the shape in which it

at present exists, no less thgn fifty per cent of the men
now employed in many of the manufacturing industries of the
colory will be out of work... There is plenty of legislation
in existence at present, and for such cases as are not alr-
eady provided for,the . - Court of Arbitration provides

all that is necessarye...22
Booth's comments were also an oblique criticism of the ICand A
qystem's functions as a wage fixing agency,for his remarks con-
tained an underlying hostility toward the principle of a minimum
wége implicit in an industriasl award. He did not develop this line
of criticism,for an importent reason. The proposed Factories fct
vas not only concerned with restricting the use of overtime but
with the extension of the powers of Inspectors of Factories in
an erea of employer activity considered sacrosant.

For,under what became clause six, the Bill proposed to extend
Inspectoriel powers to include the right to demand if required:

...the production of the certificate of registration

held by the occupier of a factory or any book, notice,

record, listsor other ‘document which the occupier of

a factory is by this Act required to keep or exhibit

therein,and inspect,examine,and copy the same....23

Thus.tactically,there was more to be gained from attacking the

legislation directly than iﬁ criticising the ICand A system. For
the Factories Bill had importgnt .symbolic as well as administrative

dangersy

22. 1ibid., pp. 12-13.

25. The Factories Act,1901,c.6.
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for employers at this time. For to so extend the powers of Inspectors
was tantamount in the employers'view'to allowing access by hostile
persons into matters of the utmost confidentiality. Even the IC and A
Act of 1894 had_not gone as far as the new legislation proposed,for
while the principle of search had been admitted, the rights of ~ concili-
ation v'oerds to do so had been restricted to company documents relating

28 '

to the dispute at issue,

Employer unease at this very significant extension of adminis-
trative powers for the Labour Department was intensif'ied by the fact that
the legislation would also extend the personal powers of Tregear in his
dual capacity as Chief Inspector of Factories,and the thoughtof their
now avowed adversary being vested with such powers was too much to be
countenanced. In the event, they were unable to move the Committee and
the considerable extension of the right to search stood as part of the
final Act. The experience did much to reinforce the drive for collective
employer unity in the face of a biased and hostile Labour Department,and
Tregear was to find himself faced from now onward. by a determined

employer opposition every time proposals for administrative changes came

before the Labour Bills Committee.

In marked: contrast, the Trades and Labour Councils took up a
position on the new legislation that was gompletely '/ opposed to that
of the employers, It was clear that they saw the new Act as a watershed

in their struggle for a universal eight hour day. As one of their spokes-

men put it to the Labour Bills Committee:

24, IC and A Act, 1894, c.27.
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The viorkers' at the present time if this Bill is passed-
saving with regard to the holidays, are prepsred to lose the
wages. They are so much in carncst on this question of

eight hours a day,and W?ﬂch{:éiglhas been before the country
for so long,that they think it was time it was put on

the statite book,and they are prepared to lose this

time....25

The trade unions could afford to be magnanimous hecause..Tregear

was after all their personal championland the restrictions placed

upon the employers' in the matter of overtime would do much to

stabilize: veekly wage rates. Further, the belief was steadily growing

that anything that re stricted the cmployers ' freedom was by simple
definition: a good thing from tha workers' point of view.

But Tregear in his active pursuit of his legislative and
administrative ideals had gspecific problems of his own to contend withe
For by 1900, an ambiguous division of executive authority hed emerged with
"regard to his office, end the Registrar of Friendly Societies. The ICand
A Act of 1894, ik.leying down operative  functions, had left the
power to examine the rules of trade unions spplying for registration
in the hamls of the Regtstrar,who had been given such responsibilities
under the Trade Union Act of 1878. This now rankled with Tregear and
he began his campaign for change with traditionally careful comment in
his Anrual Report to Parliament.Using' his usual approach that surgestion

W

for chainge had emanated from many quarters,he wrote in 1900:

25. AJIR, I-8,1901,p.41.
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Other points of amendment that have been recommended by

the trades conference and other representative bodies

are... That the administration of the Conciliation and
Arbitration Act &nd other labour laws be under the control
of the Labour Department. I may add in explanation of the
last recommendation that the expenses of the Act are borne
by the - voteof the Department of Lsbpur,and that at present
there is divided authority between the legistrar of Friendly
Societies and the Secretary of the Labour Department. If by

any means the executive and pecuniary controls could be united

in one officer the arrangement would in all probability simpli-

fy the working of the statute.... 26

By 1903, the government was ready to procedd with the matter,
and brought down a Labour Department Bill.It was to meet stigf
opposition from the employers' through their national Federation.
For when the Bill was circulated,it was discovered that that a
new proposal was included , intended to give the Labour Department
responsibility for the colléction and analysis of industrial stat-
tistics, these to be supplied by firms throughout the country.

Their offensive began with a dramatic flourish when H. Field
placed in evidence telegrams received from affiliates. Most were
short, some were erpletive, one accused Tregear of introducing a

Russian tyranny,and all were totally Opposed.27The root cause.cee

26. Department of Labour Annual Report,AJHR, H-11, 1900,p.iv.

27. Associations protesting were: Auckland, Napier, Blenheim,

Christchurch, Dunedin, and Invercargill. Employer Evidence

before the Labour Bills Committee of the House of Representatives,

AJHR, I-9A, 1903, p.13.
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employer resistance was expressed in the submission of the Canterbury

Employers' Association which stated:

If the only obJject sought to be obtained through the
Derartment of Labour were the compilation of legiti-
mate industrial returns no serious obJjection could be
raised, but the Bill provides for such extensive and
undefined powers beyond those already held by the
Department of Labour... under other Acts that the
committee considers the Bill dangerous in the extreme,

and should be.strongﬁy resisted....28 > -

Employer concern had also been aroused by clause nine of the Bill
which in the event was to stand part of the final Act. This permitted the

Minister of Labour the right to delegate the power of search, which

was planned also at the same time ., to be extended under the Commiss-

ioner's Act of 1903, to designated officers within the Department of
Labour. As far as the employers were concerned, the proposed legislation
was but a thinly disguised attempt to create a new and more powerful

Labour Department, for as the Canterbury submission went on to argue:

It appears, howewver, thst the compilhdtion of statistics is not
the main purpose. The idea is to set up a Department
of Labour which will have very wide powers, and to some

of these we object as being very dictatorial and
likely to cause conflict ....29

That the real targét of hostility was Edward Tregear was proven in the

next section of the submission.in which the Canterbury Association

President went on to say:

I think T am not saying too much when I say that if
the authority is placed in the hands of the Labour
Department there will be very considerable resentment
throughout the employers of the colony, because it
must be borne in mind there is already a feeling of
distrust in the Department. I do not for one moment
desire to reflect on the gentleman who is the Head of
the Department -~ I believe he is doing his duty

28. ibid.; p. 10.

29, ibid., p.. 12,
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according to his lights - but there is no
disguising the fact that the Labour Department is
the special guardian of the labourer, and has no
regard in its work for the general public or the
employer., You can readily see that if such powers
are granted to the Labour Department occupying
this position in the eyes of the public and of the
employers,there is sure to be,..,friction which we as
employers are as anxious to avoid as thisCommittee is...30
Booth was closely followed by other employer delegates who confirmed
his statement that Tregear had created considerable hostilyy among the

employers in the country and the proposed legislation would simply

exacerbate the situation,

By contrast, the trade unionists giving evidence were strongly
in favour of the new Bill, asserting that they had been calling for
more reliable labour statistics for at least ten years. But on closer
examination it was not objective accuracy they were after, but more
reliable statistics to use as the basis of award wage claims., This
purpose was confirmed by a Wellington delegate, W. Naughton, who
complained to the Labour Bills Committee:

In my opinion the last bookbinding statistics are
very unreliable; and in the case of the boot-
makers ... with regard to piecework...[the figures]
are taken from the rates prevailing two years ago,
whereas there has been a fresh award since ....31
The question of statistical accuracy in wage rates in particular, was
taken a stage further by . ' Andrew Collins, a former member of the

Wellington Conciliation Board, who pointed to the diff'iculties that

trade unions were now facing before the Arbitration Court since the

30. ibid., p. 2.

31, ibid., pelke.
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appointment of Mr Justice Chapman to the bench.

The new President brought considerable experience to his
position ° having previously served as Chairman of the Dunedin Concil-
iation Board. But he also brought a determination to pursue a vigourous
policy particularly with regard to the central function of wage fixing.
The effects of such a policy on tréde union and employer atttitudes will
be examined in . some detail,. but for the moment it is necessary to put
Chapman's approach to the Court's wage fixing functions in the context

of trade union support for the Labour Department Bill of 1903.

The Arbitration Court's attitude toward its wage fixing function
while under the Presidency of Judge Chapman. involved as a basic
principle the éssumption that when increases in award rates were being
considered, the bench should also take into consideration such factors
as the general economic stability of the industry, the ability of the
employer to pay, and the prevailing national economic climate at the
time the award application was being considered. It followed that
the Court23W ; began to demand firm evidence in the form - of a trade
union claim thgt living standards of thé workers covered by the award
had been adversely affected by a rise in the cost of living. In addition,
it required categorical proof that the industry and firms involved could
bear ant. award increase in terms of net additional labour costs. In

both cases the onusfor statistical proof lay with the trade unions.

But,in addition to these demands for concrete economic evidence,
Chapman had added a policy change with regard to procedures before the

bench. He abandoned the tradition that applications should not be found
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wanting for lack of form and demanded rigourous compliance with the
technical aspects of applications. In addition he made it very clear
that he was antagonistic to the common.practice that trade union

secretaries should take actions for breach before the Arbitration Court.

Small wonder then that Collins should express trade union

enthusiasm for the Bill on the grounds that:

If this Bill becomes law it would to a large extent do
away with the difficulties under which the unions
labour in their efforts to get information with regard
to the true state of any particular industry. Such
information is very necessary when bringing cases
before the Conciliation Board or the Arbitration Court,
seeing they are not in a position to obtain it this
measure would be of great advantage to the workers ...
if we ~ lmew the partic. lars- of the employers '
business and the real position he held in the industry
some ofud might not feel it right to go and make a
claim + on , that industry ....32

In making this statement, Collins was further highlighting the
limitations on collective bargaining imposed by lack of information.
The same point was raised later by a question from the Committee to D.

McLaren, the Wellington delegate:

I take it there are many cases brought against the
employer under the Conciliation and Arbitration Act
which would not be pushed if the ofticers of the
industrial associations had reliable information to
depend upon ....?

" You canquite understand that things are now often,
forced through whereas if there were reliable

information they would not be pushed forward and
the cases would be more easily settled , 6 33

32, ibid.,ppe 14=15.

33. ibid., p.16.
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This promising line of discussion in which trade union officers
Justified the case for more information was unfortunately cut short

when’on 22 October 1903, Tregear came forward to give evidence.

He was angry on arrival before the Committee because,the evening

before, the Evening Post had attacked him in an editorial entitled

'A New Detective Bureau!' His anger had been further compounded that
very morning by a report in the Times . of a recent meeting of the
Wellington Employers' Association, in which a member was quoted as
saying:

It is now apparent that the labour party led by the

Secretary of the Labour Department, has decided

upon a most socialistic platform, whichhas ..as its

ideal, one employer only and that employer the
state .... 34

Tregear's reply to this cﬂarge indicated the moral attitude which
influenced his role, when he said of his detractors " ... all I can say
is that I do not think there is anything wrong in being called a
detective because the duty of a detective is to bring criminals to

w 35

Justice ... Such language was indicative of his personal biass; and

his complete lack of concern for the employer side of the argument was
revealed a moment later, when in reply to a question from Booth regarding
employer distrust of the Labour Department he said " ... I think that

n 36

anyone who distrusts it, has something to hide ... Such arrogance

34 . EP 21 October 1903 and NZT, 22 October 1903.
35 . AJHR, I-9A, -1903, . p. 16.

36 ., ibid., 'p..18.
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was understandable) because in this instance, Tregear was to triumph over
his enemies, and the Labour Department Act of 1903 became law complete

with the clauses that had given so much concern to the employers.

A further indication of the flact that this period marked the
highpoint of Tregear's power to influence the process of legislative
change was given by the IC and A Amendment Bill introduced in 1903. The
proposal was a short statute containing two machinery clauses and then
it led into very important changes. Under the terms of clause four,
the principle of Jjoinder was extended to permit the Courtyof‘iﬁs.omnl
volition’to join to awards any employer, trade union or association
operating in the industrial district where an award was in existence,
whose presence as an unregulated party in the local labour market gave
an economic advantage over employers and parties bound under an award.
In effect, this clause gave the Arbitration Court discretion to Jjoin
parties under an award who were not original parties to the award

37

application.

It was clearly Tregear's intention to make it much more difficult
for employers to avoid, or actively attempt to subvert, the terms of an
award once it was in existence. For as clause five of the Bill stated:

If during the currency of an award any employer,
worker, industrial union or association,tor any

combination of either employers or workers, has
taken proceedings with the intenftion to *

37 . IC and A Amendment Bill, 1903, c...




defeat. any of the provisions of the award, such
employer, worker, union, association or combination..e.
shall be deemed to have committed a breach of the
award, and shall be liable accordingly.3?8

That Tregear's target was really the employers is made explicit when
clause six, sub section three, is read in conjunction with clause five,

for there the Bill defined as an offender:

Every employer who dismisses from his employment any
worker by reason merely of the fact that the worker is

a member of an industrial union, or who is conc-
Iusivly proved to have dismissed such worker merely because

he is entitlea to the benefit: of an award, order or
agreement, shall be deemed to have committed a

breach of the award,order,or agreement,and shall be liable

accordingly, 39 ~
In formulating this latter clause, Tregear was strongly influenced by the
result of a case he had'gaken in Auckland involving the Auckland Furni-
ture Trades'award. T 2uis:_J.bL1 Pyeu Ghe substance of further discussi-
on below ~ °, but it is important to note at this juncture that Tregear
not only failed to prove his «c=2e , but had also come under severe
censure from the Judge, for what looked suspiciously like an attempt to
teach him his duties, The result was this attempt to defeat combinations

0
of employers intent upon avoiding the terms of an award, &

38, IC and A Amendment Bill, 1903, c.5.

39, IC and A Amendment Bill, 1903, c.6.

LO, That Tregear had the full support of his Minister, is demonstrated in
a letter Seddon wrote to Frank Parsons of Boston., In his view " ...
much more importance was given to the dispute than it deserved, but it
had the effect of getting the law amended in the direction of forbidd-
ing combinations to endeavour to defeat an award ...." Seddon to
Parsons cited in 'New Zealand's Continued Prosperity: A Late Word
.from Prime Minister Seddon', The Arena, 31, 7, July 1904, p.86.



A further cause of employer unease was contained in clause seven
of the Bill. For this proposed to extend the powers of search,vested
in Inspectors of Factories, under the 1901 legislation, to Inspectors
of Awards under the IC and A Act. Tregear's expressed reason for this
also made for employer unease when he stated:

You must remember that informations are not laid by
ordinary Inspectors. They have to report to the
central office and only when we approve are they
allowed to make any prosecutions .... 41

In other words, decision making in the matter of enforcement was not
only centralised, but dependent upon head office approval before actions

could be put in train, with Tregear as Chief Inspector the final

arbiter.

Tregear's appearance to give evidence on the Bill also afforded
the Committee an opportunity to question him on his administrative

philosophy, and he defined his role for the Committee in the following

manner:

I know that there are ten thousand astute brains always
ready not to lose ground; and on the other hand there
are thousands of uneducated men who are certainly as

a general rule below the average employer, because a
man being an employer—pulling himself Jut of the ruck,
and being no longer an emplioyee proVes he has brains
above the average. But these thousands of uneducated

L1 . Evidence before the Labour Bills Committee of the Legislative
Council, AJLC, "4 1903, p.19e.
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workers want someone to help them. and on matters that
do not temperwith Jjustice I am on the side of the
labourer, I am a labour men, I do not look after the
employers. They do not ask me~they ask Mr Field ....A42

It is thus clear that Tregear perceived his main flunction as an adminis-
trative counter weight in a socio-economic system that saw in a natural
order men of talent rise to the top and those less endowed sink to the
bottom of the social pyramid. He therefore interpreted his role

literally when he said in conclusion:

In my official position I try to be as Just as possible
to the employer as to the worker, but I am more inter-
ested in the claims of the worker. I represent the
Department of Labour. My duty is to look after labour,
to see that the labourer is benefited . in every way

o sronedtD

In application this philotsorhy clearly involved restraining the
euployers' Treedom of action wherever possible, by legislative amend-

ments of the kind that made‘up the IC and A Amendment Act of 1903.

That his zeal in the pursuit of the recalcitrant employer was
shared by his departmental officers was made manifest in 1904. In that
year a short Amendment Bill was brought down in an attempt to finally

resolve the anomalies surrounding the term 'worker' that hed been

102 -ibid.o ’ p021”a

L3, ibid., p.21. That he believed his interest in labour was
reciprocated was made evident in a letter to Persons in which he
said "... Our real source of pride as a Department is that we keep
in touch with the workers themselves, and if there is a derogatory
work spoken in public against the New Zealand Labour Department,
it is instantly and fiercely resented by the trade unions and other
workers ...." Tregear to Parsons cited in 'Progressive Ideals ...

pai0B.
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bothering both legislators and administrators since 1898, The hearings

set down to take evidence were used by Tregear as a platform to demon-
strate the efficiency of his Departmental staff. For example, the
thoroughness with which parties in breach were hunted down was demon-
strated by Py Halley ., the Inspector of Awards for the Otago district

who advised the Committee, in a statement presented by Tregear:

The unions@id not always make the complaints...as it
often happewrs that if an employer is brought up for-a
breach or is asked to give an explanation he of'ten
says, why come to me when Mr Jones is doing worse

than I am? And it is on such statements as these that

the Inspector makes use of the allegations with regerd

:ﬁo JoneSo . ooul-

The impression that it was prosecutions that counted when it came to
actions for breach by the Labour Department was reinforced when Tregear

stated with some enthusiasm and self-congratulation:

I think therefore that to obtain one hundred and

fifty convictions out of one hundred and eighty cases
is an exceelingly good record particyisxly when one take
consideration the quality of the eviaence which is

not always of the best character ....L45

One must also bear in mind that the percentage of cases actually taken
before the Court, was only a part of the total actually reported to the

Department by field staff, for as James Mackay, the Chief Clerk advised

the Committee:

L)y , Evidence before the Labour Bills Committee of the House of
Representatives, AJHR, I-9, 1904, p.LO.

45 , ibid,,. p.39,.

s int«
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I may say that there are no cases brought before the
Court in any part of the colony until they have been
approved by the Devartment in Wellington. Every
Inspector has tosend on the facts of each case, and
ask us whether they are sufficient to watrant them
taking the case into Court; and I may say that quite
half the cases sent on to Head Office for advice sre

refused....\b
In other words, the process of centralisation of administrative functions
had reached a stage where the regions under the control of the Department
of Labour operated as mere appendages of a central authority based in
Wellington, In addition, the purpose of inspection had clearly become an
end in itself, with stress on the detection of defaulters, particularly

employers, taking precedence over all else,

Nor was Tregear content with the administrative situation as it
stood, For if he saw his duty in terms of the amelioration of the needs
of the working man, his sense of responsibility did not extend to trade
unions. The reason for his demonstration of departmental gfficiency
became clear ~ when he introduced into his evidence his opinions as to
the role of the trade union secretary in the matter of procedures for
breach., He said:

.++ a great deal of trouble arises through the
secretary of the union not going to the employer
when a charge is made before him and hearing his
side of the matter. We alwgys go and hear the
other side of the case ... the Court is frowning
very much on any unions bringing in any cases
whatsoever .... L7

46. ibid., p.A41.

47. ibid. .
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The implications of Tregear's message for the Committee were very

clear. Given the relative inefficiencies that were contained in actions
for breach brought by trade union secretaries, and the Court's developing
hostility toward them when they appeared to plead an action, who better
to take over the total process? In other words, it appears that Tregear
was envisaging the administrative possibility of a process of investi-
gation, under the complete control of the Laboutr Department, who would
then take the action forward before the Court. That this would make
employers'and workers' unions little more than appendages of the Labour
Department and their members clients of a centralised system of state

control, appeared to escape him in his single-minded pursuit of his

administrative ideals,

Another important féct appeared to have escaped Tregear at this
time; that his ability to influence and shape legislation for his own
administrative ends as in 1903 and 1904, was ultimately dependent upon
the willingness of the Minister to concede such powers to him. His
ground plan for control of the labour market through the appropriate
balance of administrative and legal devices, was also dependent upon the
tacit assumption that the Liberal consensus in national politics would
continue and flourish., Finally, his assumption that in the long run, the
interests of industrial . labour could best be protected by a bene-
volent bureaucracy was to conflict with the fact that the interests of

labour and the employers were no longer compatible, but were already

begiining to reflect the pull of special interests.
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It was the man's personal tragedy in the last few years of his
career to both losgthe power he had enjoyed over policy, to a single-
minded and energetic Minister, J.A. Millar, and to see the efficacy of
the IC and A system he had built come under increased and critical
attack especially after February 1907.h¢3His response was to retreat
into that formof poetic mysticism which had always been a strong
element in his personality. Yet his dedication to the system that
he had built, was still strong enough to arouse him to passionate
defence of the principles of IC and A, Thus when asked to judge the
success of ‘onciliation and .‘rbitration he replied:

It cannot fail! It has the reality behind it. If
soul goes out of life, if only ashes and material
are lef't, if endeavours pass and leave no trace, no
benefit, then we are living to save burial expenses.
But this cannot fail, strike or no strike. We are
throwing out forces into the infinite every day we
are here for today or for tomorrow and may not see
or know, but they go into broadening eternity and
live and operate. Behind us and before us is the
eternal that is why we must be careful not to mar,

I am not afraid. I know that it has not failed,
that it will not fail, that it cannot fail ....49

This passionate cry was more than the affirmation of confidence in

what he had built, it was the genuine voice of self-doubt. For not
only was his life work under question, other fields in which he had
struggled to obtain a reputation, for example, that of anthropological
and linguistic scholarship had notyielded™ up the approbation that he
desired and felt he had earned. His Maori Dictionary'had been declared
useful but not definitive by the critics, while his years of disting-

uished service had brought only the Imperial Service Order, and not as

48 . S. Kingsbury, Edward Tregear ... p.328.
49.  ibvia,




43 one suspects he hoped, some largers tokén of govermment approvale

Tregear's abiding epitaph was to be a long tradition of central-
ised administration, as successive govermments saw the utility of the
IC and A system in terms of a medium for control. Over time, the central
organ became the Arbitration Court whose duties were to be progressively
extended into the field of economic regulation, until a major crisis
involving General Wage Order procedures in 1968, finally challenged the
efficacy of the whole system. In developing the administrative apparatus’
that made centralisation possible, Tregear stands as the central archi-
tect. It is perhaps the ultimate irony that a man who sought to banish
industrial unrest from New Zealand by the appropriate balance of adminis-
trative devices, should have materially helped to create the climate of
frustration and suspicion that made some form of militant reaction to
the IC and A system inevitable in the period down to 1908. The next
chapter will consider in detail some of these elements which made for

reaction.
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CHAPTER FIVE

Developing Issuesand Controversies: 1900-1907.

Two important issues that can be identified as flactors contrib-
uting to a growing disenchantment at the way the IC and A system was
being administered were discﬁssed in the latter part of the last chapter:
Edward Tregear's inordinate bias toward the worker, and an increasingly
legalistic approach to the duties of the Arbitration-Court that began
to emerge after 1903, with the elevation to the Presidency of F.R.
Chapman., It is now time to examine some of the other controversial

issues that aroused comment and reaction after 1900 which can be identified

as sources of almost constant friction.

In the context of this discussion, two important operational
issues dominated the scene, especially from the trade union point of view,
in the period from 1900 to 1907. The first involved the question of
preference to trade unionists, the second the related question of
apprenticeship regulations and the adverse effect of the policy of under-
rate payments for incompetent workers, A third important matter, the

question of the Court's wage policy will be considered in detail helow.

On 16 April 1906,  D. McLaren, a Wellington delegate to
the Annual Conference of the Trades and Labour Councils rose to move a
late motion for debate. He advised that the Wellington Trades Council

had recently passed a resolution to the effect:
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That this Council has no confidence in the
Arbitration Court as present sis constituted, and
that it should be a recommendation to Conference ...
Lﬁélveny seriously consider the responsibility ...
'in having to face the situation that has arisen
through the unsatisfactory administration of the
Arbitration Court ....1
The Wellington motion marked a formalisation of 1labour's Trustrations
with the IC and A system which had been building up since 1901, It is
important to distinguish at this Jjuncture between the trade union
attitude toward IC and A as a principle, and the excessively legalistic
way in which the Court was interpeting its duties. It was only with
considerable reluctant, coupled to considerable misgiving %, Tthat
many trade union leaders finally turned against the IC and A system.
Thus the initial stages of what became a militant reaction to IC and A
was marked by a paradox, the problem of reconciling a continuing faith
and loyalty in the system, with the growing frustrations and concerns
at the increasingly legalistic way in which the . system was being

administered.

To make for further confusion, by 1908 a parallel labour
movement had emerged based on the Miners' Fedération which directly
challenged the Trades and TLabour Councils for the leadership of organised
labour. At the same time it would be unwise to assume that such a movement
marked a distinct break with the tradition of statutory recognition that

marked the IC and A system. On the basis of the early strategy. of the

1, Trades and Labour Councils Annual Report, 1906, p.u.-
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Federation of Labour, it can be argued that the contrary is the case
given the fact that the tactical act of de-registration from under the
IC and A Act was followed by re-registration under the Trade Union Act

of 1908, for the greater freedom to take direct action that the

statute offered.2

It follows,ﬁif their actions are further examined ', that radical
activity in the period after 1908 was thus not merely the manifestation
of a new and militant reaction to the industrial status quo, but the
inevitable result of the frustrations that had been growing steadily
in the period before 1908, Thzse were compounded afiter 1908,bythe fact that thé
punitive aspects of the IC and A legislation had been heavily reinforced, |

in terms of restrictions upon the right to take direct industrial action.

But it is now time to consider in more depth and detail, the
issues raised at the beginning of the chapter. Matters which by their
constant presence as sources of controversy were elevated in questions of

principle by the trade unions in particular.

The Question of Preference to Trade Unionists.,

Simply stated, the principle of preference assumed that where an
employer was bound by an award to recognise a trade union as the agent

of the workers he employed, such obligation should extend to the employ-

2. See Registrar's Certificate dated 28 February 1910, Rules of the New
Zealand Federation of Labour, Wellington, 1910, P,Z.
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ment process, and that where new workers were being taken on, preference

should be given to members of the union concerned.

Under the first Presidency of Sir Joshua Williams, who sat on the
industrial bench from 1896 until 1897, the award of preference had
become a usual procedure in his decisions, The principle of preference
was challenged in 1899 as a result of a decision involving the plumbing
trades in Christchurch. The President, Mr Justice Edwards’had' in
making his decision, advised the parties that a preference clause would
be included. This was challenged by one of the employing firmswhich took
an action in the Supreme Court against the decision. The employers ,
undaunted by the fact that a writ of prohibition was refused then

proceeded to take the matter to the Court of Appeal.3

The action was again denied on the grounds that the Arbitration
Court had the right to make suchdecisiohsif it so wished. More import-
antly however, in a caveat entered by the Chief Justice, Sir Robert
Stout, the principib right of the Arbitration Court to make law was

sustained, on the grounds that Court was answerable oniy to the Legisla-

ture.

3, Taylor and Oakley ¥ Mr Justice Edwards and Others, New Zealand Law
Reports, 18, 1900, p.i876.

The Court was to be guided in preference decisions by the principle
laid down in 1898, by Justice Edwards who asserted:
The claim of the union to preference fails when it is
ascertained that the union is not really representative
of the greater number of men employed in--the trade and
the claims of the union have not resulted in any
practical benefit to the workers,
See V.S, Clarke, 'Report ot Labour Conditions in New Zealand', JDL,
12,134 ., pe322., January 1904.
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That the Chief Justice considered preference to be a retrograde
development is witnessed by his statement that it:
... abrogates the right of workmen and employers to
make their own contracts.It in effect abolishes'contract' and
restores status.... The power of the Legislature is
sufficient to cause reversion to this prior state,
though Jjurists may say that from status to contract
marks the path of progress ....4
Following the Supreme Tourt cecision, requests for preference
became a standard procedure in most award applications. As a consequence
the Court evolved a policy whereby preference was granted provided that
individual members of the trade unidon who were equally qualified when
compared with non unionists, were available for employment wherever
vacancies occurred. The Court also established conditions to be met
before preference came into operation. For example, discrimination
against non unionists alreaﬁy in the émploy of firms under the award was
forbidden, while a union receiving the right of preference had to open
its membership to any person of good conduct who aspplied, and further
had to make the invitation known by appropriate public advertising.
The Court also reserved the right to delsy implementation of the provision
until it was satisfied that the union had complied with 211 qualifiying
conditions., Inevitebly there developed a tendency toward standardisation

of such clauses,as the following example reveals:

4. Taylor and Oakley ... P.885.
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16. Subject to the proviso to this clause, if . , and so long
as the rules of this union permit any person, now employed
as a Journeyman in the industrial district, and any person

who may hereafter reside in this industriel district,and
who is of good character, may become a member of the union...

17. When the rules of the union are such as to entitle the
members to preference under the foregoing clause:, and at
all times thereafter, the union shall keep in the off'ice of
the Inspector of Factories at Nelson, a book to be called
the'employment book) wherein shall be entered the names
and addresses of all members of the union for the time
being out of employment, with a description of the branch of
the trade in which each member claims to be proficient, and
the names and occupations of every employer by whom the soi'~
member shall have heen employed during the preceeding twelve
months..,Such book shall to be open to any employer or his
agent without fee or charge during working hours as herein
‘defineds . If the union fail to keep such anemployment
book in the manner provided by this clause, then so long
as such a failure shall continue any employer shall be free
from the restriction imposed by the last preceeding clause
"hereof.

18. No employer shall, discriminate againi;t members of the union,
and no employer in the dismissal or. employment of workmen,
or in the conduct of his business, skatl do anything for

the purpose of injuring the union, whether directly or
indirectly.

19. When members of the union and non-members are employed
together there shall be no distinction between members and
non-members s2nd both parties shall work together in harmony
and under the same conditions and shall receive equal pay
for equal work ....5

5. Nelson Carpenters' Award, ¢c..15=18, JDL 13, 143, pp - bi~kb, January 1905.
This award has been s2lected because 1c was the intention
of the Court at this time to put forward model clauses to be used by
other unions; the effects of this will be discussed below.



L

Clause nineteen, which rapidly became a standard form in awards,
was to prove a bone of contention since it was normally accompanied by
a non-discrimination clause of the following type:

11. The employer shall employ members of the union
in preference to non-members but this does not

compel an employer to dismiss a Jjourneyman f rom
his existing employment ....E

From the trade union point of view this was an unsatisfactory
situation because the non discrimination clause continued to permit the
employer a degree of freedom in the matter of choice between applicants.
It also prevented the trade unions from achieving their real aim, the
development of closed shops under universal preference which would have
given them control over the employment situation under each award. The
trade unions were given a further cause of frustration by the fact that
where the Court granted what appeared to be complete preference, it
frequently made it difficult to apply because of vague language, for

example:

15. Employers shall employ members of the union in
preference to non-members, all things being
equal ....7

6. Otago Sailmakers' Award, c.11, JDL,ﬁJn,;{5, p.665,July 1902,

7. Christchurch Stonemasons' Award,c. 10.JDL, 10,.1%9, p.56tlpecember 1902,
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Probably the most complete statement with regard to preference

that the Court made during this entire period was contained in the

composite award covering the boot trades as a national group. The clause

stated:

1. Throughout all departments recognised by this award
preference of employment shall be given by employers
to members of the New Zealand Federated Boot Trade.
Union, and on the part of the union,. preference of
service shall be granted to members of the.employers
f’ederation... When a non-union workman is engaged by
an employer in consequence of the union being unable
to supply a workman of equal ability willing to
undertake the workj,at any time. within twelve weeks
hereafter the union shall have the right to supply
a man capable of performing the work, provided the
workman first engaged declines to become a member
of the union. This provision shall also apply to
those non-union workers already employed.....8

The clause is interésting because it introduced the obligation
of preferential service to employers covered by the award, and antici-
pated the future development of unqualified preferences clauses which
did not appearlin New Zealand until 1961. It also went a long way
toward resolving the trade union problems of both supplying a workman
at a point in time required by the specific employment opportunity, and
having to work with non-union labour in a given industrial situation.
Unfortunately,a promising metﬁod of resolving the dilemmas attendant
upon preference was not proceeded with by the Court, and the principle

of composite awardsacross industry had to wait for a later age.

‘8. New Zealand Federated Boot Trades Award, c.1, JDL, 11  124p.420,
Mgy 19053.
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Both the Concilation Boards and the Arbitration Court had the
right to recommend or grant preference, and the further right to deny
such a privilege if they considered it necessary. Thus in an application
for an industrial agreement, heard by the Wellington Concilation Board
on 25 Septémber 1901, preference was refused local tramway employees on

the grounds that:

It is open to doubt whether consistent with the due
exercise of the power of making regulations as to the
licensing of drivers and conductors vested in a local
authority, a tramway proprietors can be legally bound
to give preference to unionists; and looking at the
fact that the proprietors are all carriers of passen-

gers largely in the public interest, the Board thinks
that they should not be so bound ....9

In effect the Board was saying that it would not advise preference in
cases where the employees in the course of their duties were engaged on
work in the public intqrest; This anticipated,without pre-meditation,
the re-emergence of the same kind of principle in 190/, when government
proposed to restrict the rights of certain occupational groups who might
be considering direét industrial action,K on the grounds that it would not

be in the public interest.

The question of the narrowing definition of what constituted
public interest will be dealt with in -due couxse » . but for the moment
it 1s necessary to examine official attitudes toward preference in a
particular industry, as a demonstration of the increasing administrative

rigidity that had begun to surround preference after the accession to

the Presidency of F.R. Chapman,

9. Wellineston Tramways Union Industrial Agreement, JDL,9, 10u,fp,”927,
CE TR -
October - 1%1.
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The trade union to suffer most under the powers of the IC and A
system to withhold preference was the Federated Seamen's Union. The
union applied for preference in 1897, 1899, 1902, 1904 and 1906, and
each time the Arbitration Court refused to grant it in the award. On 12
January 1904, the reason for refusal by Justice Chapman was that:

It is not within the province of the Court to say or
do anything which may interfere with the exercise
by the master of his jud#ement in the management of

his ship,or anything whichwill tend to relieve him
of the responsibility for such management ....10

When in 1906, Judge Chapman's successor, Justice Sim, an even more
legalistic President than his predecessor, repeated the same obJjection,
Ae Slater the Workers' Representative on the Court, entered a dissenting
opinion., He pointed out that the restriction had become virtually
meaningless on the grounds that ninety-five per cent of all seamen
shipping out of New Zealend ports were members of the Union. In other
words, the granting of preference would have simply recognised an
existing fact, that ships' masters had to deal withunionists when they

manned vessels in any case., Despite this the Court remained unmoved.

This kind of judgement raises the question, what was the basic
philosophy of the Court at this time? The answer is made relatively
easy because Justice Chapman was fond of using cases as a platform for the

enunciation of principles that guided the Court in its decision making.

10, Federated Seemen's Award,JDL,1%}z$31, pe19, Jammary 1904.

This particular judgement is important for an entirely different
reason., The action was first filed on 30 June 1902; Jjudgement was
finally given on 12 January 1904. In other words the union had
waited eighteen months for the Court to finally act on the award
application. This delay thus stands as a vivid example of the

problems caused by the Court by the passing of the IC and A Amend-
ment Act, 1901, c.21.
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Thus, in the Auckland Tailors' Award of 1904, he took time to lay down

what he conceived to be the basic principles that informed the Court's

conduct:

The Court is a Court of Justicey which,while invested
with extensive powers and furnished with an elestic
procedure, administers justice upon the same principles
as are applicable to all Courts of Justice under our
Constitution, and its powers to exercise an unfettered
discretion based upon the results of the evidence and
other proper considerations connected with each case
brought before it untrammeled by forms of limitation
is the most beneficial power possessed by it ....11

Despite his pride in the flexibility of the powers of the tri-
bunals , the President in practice tended to restrict his Jjudgements
within specific terms of reference created by the language used in
pleading the cases., He was not prepared to use the wide interpretative
powers enjoyed by the Court; and eschewed innovation wherever precision
could be maintained, as a principle in Jjudgement. Unfortunately, to the
practical men who were the recipients of the Court's .decisions, what
appeared to Justice Chapman as a logical exercise based on legal facts,
was construed as little more than a series of abstruse Jjudgements based
upon Jjudicial nicety . The following cases are thus intended to
demonstrate the widening gap that was emerging between trade union per-
ceptions of the Court's purpose and the policy of precision in judgement

that the President was content to follow,

11. Auckland Tailors' Award,JDL, 12f, 139,!ps 749, September 1904
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Wellington Taiforesses Union,vWellington Woollen Company - 23 December,

1904, 12

The action involved a charge made against the company on the
grounds that in employing men, the employer had not given preference to
one Robert Scott over one Harry Collett, the latter not being a member

of the union covered by the award.

It was stated in evidence by A, Chipper, a foreman in the
company's employ, that he had been ordered to release men on the grounds
that business was slack. In the case of Collett who had been with the
firm for a long time, he had advised him personally that as soon as
business picked up, he would be taken on immediately. It was the
company's defence that Collett had never ceased to be in their employ,
and that since the union had filed the action, he had become a member.
Under cross examination it was admitted by an officer of. the company
that the real reason for the dismissals was not redundancy, but the fact

that the company wanted to avoid the payment of holidey pay, a statutory

condition under the award,

At no point in his decision did Justice Chapman refer to the fact
that the real cause of the action was a flagrant attempt by the company
to defeat the terms of the award. Instead he concentrated on the fine

distinction between dismissal and lay-off arguing:

12, WellingtonTailoresses Union Wellington Woollen Company, JDL, 13, 14},
p32ff. Jgmiary 1905,
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We have repeatedly accentuated the distinction
existing in many trades between dismissing a man and mer-
¢ly® putting him off work, and the same distinction
exists between taking a man into service, and putting
a recognised employee on work ....13
In other words, he was virtually inviting employers to circumvent
preference by claiming a condition of special status for persons who
had been in their employ for some time as non-unionists. In the matter
of the preference clause itself, the President conceded the fact that as
it stood clause five of the award granted the right of preference,but he

also considered that the clause was:

«.. restrictive of the common;law rights of the. employer

and ought not to be read as imposing anything more on

him than the terms of the clause plainly warranted ....14
The Court's decision revealed ' a personal antipathy toward preference
and a refusal to accept the fact that, if the clause was ambiguous, it was
the Court's fault and not the parties . Small wonder then that as a
direct result of the President's zeal for legal precision, his decisions
whatever their legal logic, were soon identified by the trade unions as
a basic distortion of the principles of IC and A. Inevitably, trade
union beliefs as to what waswrong with the IC and A system, became closely
identified with the personality of Judge Chapman, and his policies were

interpreted as a deliberate attack upon the rights of industrial workers.

13. IDL, 13, 143, §.34, January 1905.
14, ibid,, |




The question of preference was given an added importance at the
time the case Jjust referred to was heard, because by 1905, the Wellington
district was experiencing an increase in net in-migration. The situation
was such that by 10 August 1905, the President of the Arbitration Court
was moved to make the following observation at a sitting of the tribunal

in Wellington:

Large numbers of men continue to arrive from the
Commonwealth, South Africa,snd England, andsas had
been stated on previous occasions many of them are
eminently suitable, while on the other hand,large
numbers of them are totally unsuitable for hard up
country life, and city work is so actively competed
for, that men have to have exceptional qualifications
before they can secure billets as clerks, shop
assistants etc ....15

Thus trade union determination to push for preference as a universal

principle was partially conditioned by the degree of protection it

af'forded members at a time when the labour market was unusually slack.

Late in 1906, Justice Chapman retired from the Court after three
years service. He was replaced by a legal colleague from his home city
of Dunedin, Justice W.A. Sim. Any trade union hopes that the change of
Presidents would herald a more sympathetic attitude toward their claims
were soon to be dissipated, as the new Judge revealed an even greater
"~ wpartiality for legal niceties than his predecessor. From the trade

union point of view, Justice Sim's legalism was compounded by an even

15. DL, 1y, 151, p.610, Septenber 1905,
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more dangerous tendency, that of taking employer evidence as essentially
accurate, especially in award hearings, while insisting in turn that the
trade unions produce alternative evidence of a precision and detail that

was quite beyond their resources.

Sim's appointment to the industrial bench came at a time when
trade union frustrations at the policies followed by Judge Chapman were
seriously undermining confidence in the IC and A system. As the cases
cited below will indicate the new President succeeded in adding fury to

frustration as the degree of precision in decision-making reached what

the labour movement oonsidered ty be new levels.of aggravation.

Inspector of Factories v. The Banks Co-operative Meat Company, 13
16

November 1906,

The company was charged with a breach of the preference clause,
on the grounds that they had employed a man as a butcher when his job
was technically that of a carter, thus denying a qualified trade unionist

a job opportunity.

In its defence, the firm argued that the duties upon which the man

was engaged did not constitute that of a carter, but in.the evidence of

16. Inspector of Factories v. The Banks Co-operative Meat Company,
JDL, 15;166,p.1189,December 1906.
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the Managing Director, came nearer to what could be described as

'beef lumping', or 'practical work of its own'. The Court dismissed

the action on the grounds that:

The real occupation of the man in question was the
special work required of him, and that carting-was
incidental to this .... We do not wish it to be
understood that whenever some degree of special
skill is required the duty falls outside that of

a carter. Carters perform many classes of duties

and are classified in known ways according to the
work to which they are accustomed ....17

Irrespective of the careful caveat included in the decision
which implied that the judgement should not be taken as precedent
whenever Jjobs involving carters were brought into question, t'he trade
unions saw the Jjudgement as an admission by the Court that in future
employers were going to be permitted to classify the content of jobs,
normally defined in terms of trade uﬁion membership. The situation
was exacerbgted by Sim's decision to make law, in the manner of his

predecessor, by using the occasion to make a statement on preference,

He advised the trade unions that:

It has always been recognised as a cardinal rule that
the giving of preference of employment to unionists
is not intended to force an unsuitahle man upon an
employer to the detriment of his business, and it is
consequently the duty of the union to show the
employer by means of the employment book, what he is
to look for in case(3icTfof unemployed men, in order
that he may pursue his enquiries as to their suit-
ability without delay and inconvenience ....18

17. ibid.

18, ihid,
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Whether by accident or design, Judge Sim was revealing his dislike for
preference in the worst way possible. Further he was revealing a
remarkable lack of concern for the tradition of preference as it had
developed. The task of the union was not to assist the employer in the
sense that Sim obviously meant it, but to meet through the employment
book, standards of skill for a specific vacancy, in competition with

any non-unionists in the trade who might be applying for a specific Job.
Now from the trade union point of view, Sim was demanding that the employ-
ment book be used to satisfy employer needs, and not as part of a system.

of conditional standards under which preference was normally granted.

A further Jjudgement made in 1907, is illustrative of the increasing

legalism of the Court, and the tendency of the Judge to split semantic

hairs over the preference issue.

Wellington Tramways Union v. Wellington Corporation, 11 March 1907.

It was the main contention of the trade union in this case that
under an existing industrial agreement, preference had been granted
in a form that required all employees to be members of the union, In

evidence they produced clause nine of the agreement which was as follows:
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9.From the coming into operation of this agreement all
employees mentioned. shall become members of the Tramways
Union within one month of joining the service, it being

agreed that the entry fee shall not exceed 2s.6d.,and
the subscription 3d.a week ....19

In his decision, Sim refused to recognise the validity of this clause

with the words:

We are unabile by any recognised method of inter-
pretation to construe this clause as imposing on
the Corporation the duty of compelling any of its
employees to join the union. The clause purports
to impose on employees who are not members of the
union the duty of Jjoining the union, but as such
employees are not bound by the agreement, the
clause is ineffectual except in so far as it fixes
entry fees and subscriptions ....20

Sim's Jjudgement was legally correct on the grounds that the principle of

Joinder referred only to collective bodies, and not to individual members

of a collective body. But again from the trade union point of view, the

effects of the Jjudgement were much more important than its legal accur-
acy. In this context, the decision could only be interpreted as an
invitation to the Wellington Corporation to employ whom it wished, given

the fact that the preference clause in this case had been virtually

nullified by the Court.

The Court's apparent unwillingness to make Jjudgements that could

©

be construed as imposing limits on employers' rights, really began under

19. Wellington Tramways Union v. Wellington Corporation, JDL, 167 181,
ﬁ;‘381; March 1907.
20. ibid. .

|
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the Presidency of Judge Chapman. Thus in 1903, when granting preference
in an mward, he advised the parties that his action was "... not at all

21
against the interests of the company".

By contrast, in an award claim of 1904, preference was refused

on the grounds that:

The Court does not claim to dictate how an

employer with responsibilities such as fall upon

this company is to conduct his affairs .... 22
In one of his last judgements in 1906, a request to rescind preference
was refused, while an action for a dispute was being heard, with the
very significant warming ".... Had it proved that the existence of
preference was the cause of the trouble we should have had to reconsider

23

the position".

The trade unions thus appeared to have some Justification for
their claims that the Court was being hostile toward their interests,
for the prevailing motivation for policy under first Judge Chapman and
then §udge Sim was not the maintenance of preference as 8n administrative
righg_invested in the Arbitration Court, but the effect that preference
was having upon what both Presidents were fond of calling 'the common
law rights of the employer'. It is naw. time to examine the trade union

response to the way the Court acted on preference in the crucial years

1903 to 1907.

21, Auckland Sugar Workers' Award,JDL? ', 11, 120, p.124, February 1903.

22. Auckland Tramways' Union Industrial Agreement, JDL, 12136.5 pLB6,
June 1904, It is significant that industrial direct action when it
emerged within the IC and A system, did so in this particular
company.

2%, ibid.
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Preference: Trade Union R-esnonses to Court Initiatives.

The call for statutory preference,for the insertion by government of
a elause in the ICand A Act that would make such clauses mandatory in gll
awards and agreements, was e regular item on the agenda of every Trades
and Lebour Councils Anmal Corference from 1300 onward:.By 190k, delegates
were debating the viability of model clauses,that would make prefecrence

to unionists a reality for all occupations covered by the legislation.

The issue had become so important as a point of principle,that
in evidence to the Labour Bills Comnittee of the House of Representatives,
W.T. Young, speaking on behalf of the Trades Councils said:

it must be borne in mind that the trade-unionists of this |
colony are responsible thenselves for doing away with the |

system of strike. Personally, I am very pleased that it has
been done away with... but I am afraid that if this very import-

tant point is not conceded to the unionists before long,I do not
know what will happen...?

That is a threat?

No it is not a threat. I an only expressing the opinions

that have bcen expressed by uninonists at their meetings.
But it is possible that mgy come about?

It is possible timt that mgy come about, as it is getting

a strong point with unionists. 23

23. Evidence before the Labour Bills Com-ittee of the House of
Representatives,ATHR, I-9, 1904, p.30. The interlocutor was
C.A.C. Hardy,member for Selwyn.
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Clearly by 1904 the question of preference had been elevated
into a 'dangerous'status in industrial relations - it had become a
matter of principle. Anger at the Court's imposed limitations upon the
terms of what was now seen to be an important right was compounded
further by what was construed to be a deliberate attack upon the role
of the trade union secretary by the Jjudiciary. Thus delegates at the
Trades and Labour Councils Annual Conference of 1905 were unanimous that:
«e. during the period under review, and since the
appointment of Mr Justice Chapman to the Presidency
the Arbitration Court has, with the object of com-
pelling the unions to place all cases for enforce-
ment in the hands of the Labour Department,
penalised a number of ..nions for moving the
machinery of the Act in this respect, by refusing to
allow adequate costs when convictions had been
obtained ....2L4
In other words, the 'tampering' with preference now formed a part of a
larger policy which had as its main aim the restriction of the powers
of trade unions at their most crucial point, that of access to the
functions of the IC and A system through the medium of their professional
officers. The Trades and Labour Councils, as representative of the large
number of trade union secretaries in the country thus found themselves
threatened institutionally and personally by current Court policy. Tt
was therefore inevitable that the 1905 Annual Conference of that body,
should hear a call from  J.A. McCullough, a Canterbury delegate, that

the demand for preference be replaced by a further demand for compulsory

unionism,

24, Trades and Labour Councils Annual Conference Report, 1905, po6o
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This rather precipitate motion alarmed the more moderate
delegates notably from Otago and Auckland, who were still loyal to the
IC and A system, and who saw the problem as one of counteracting the
policies of Justice Chapman rather than directly attacking the structural
elements of the IC and A Act. The motion was lost by nine votes to
four, but it did demonstrate the severe strain that frustrations at the

way in which the Court was acting was now putting on an erstwhile loyal

group of trade union professionals,

Any hopes that the moderates were entertaining that the best
approach to the resolution of their problems was through the medium of
lobbying the government, was dealt a severe blow in 1906. For with the
death of Seddon, the industrial world was to see a new Minister of
Labour on the front bench, J.A. Millar. Any anticipation that the new
appointee would be more amenable to the trade union demand for changes
in the manner of awarding preference were soon dashed however. On
5 September 1906, a Trades and Labour Council delegation waited upon him
only to be told in no uncertain terms:

The Trades and Labour Councils have been asking for
statutory unconditional preference to unionists,
well he could tell them that no Parliament would
give any body of men the right to make rules as they

pleased. They would never get preference on any other
lines than that given already ....25

25. NZH, 6 September 1906.
EP, 6 September 1906.
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Millar's role as Minister was to suffer damage for the brusque
way in which he spurned the trade unions request to urgent
consideration of the preference question. A major crisis in
the form of a series of strikes in the meat industry was about
to overtal:e the Liberal party end preference tended to fade into
the background as during 1907 and 1908, the question of the

future viability of the IC and A system itself demended attentiop.

The question now arises, what of the employer zttitudecs toward
the preference issue? How did they see the matter, which af'ter all
imposed a constraint upon théir freedom to employ workers? An
attempt will now be made to answer that question within the context of

their reaction to IC and A in general.

Freference: the Employer Response.

There can be no doubt that the judgement in the Court of Appeal
that upheld the authority of the Arbitration Court in the Taylor and
Oakley case of 1899, was a direct challenge . . to the employers.

In the event,they viere not to lenguish too long without a champion.
On 15 October 1901, G. Booth, the national employer leader, addressed

2 . .
a meeting of his parent Association in Christchurch. E His topic was

26. G.T. Booth, The Unionist's Claim for Preference, Christchurch, 1901
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ostensibly the preference issue, but in his speech he did more than
attempt a rebuttal of the trade union position. If fact his comments

could be described as a statement of the commercial ethos of the

employer at that time.

He be gan by observing that the freedom to work was an inalienable

human right on the grounds that:

If a man can be said to possess any natural or
inherent right at all it is the right to work for
a living, to exercise such capacity as nature has
bestowed or training developed, in maintaining
himself and those dependent upon him. To restrict
the exercise of this right must be regarded as an
infringement of his liberty, and in as much as the
subject's livelihood is at stake he is Jjustified
in resisting to the utmost ....27

It followed by inference that trade unions were a restriction on the
basic rights of the individual, especially those persons who had the

superior talent to rise above the mass of industrial workers. For as

Booth went on to argue:

It is obvious that to an intelligent, ambitious
working man, who wants to make the most of his
manhood, to get ahead in the race, to attain to
something better than daily manual toil such a
proposition as preference to unionists offers no
attraction .... He probably distrusts the motives
of the Union, notes that membership will involve
sacrifiicesyand doubts the adequacy of the return
cees28

27. ibid., p.1.

"28.-ibid.

" . The assumption that trade union membership isa barrier to socio-
economic mobility appears to remain a part of the modern small
business ethos in New Zealand. It is in part compounded by the
fact that even in 1976, the average business employs only twenty
persons, For further discussion of this see J.M. Howells,
'Statutory Regulations of Labour Relations in New Zealand',
Westminster Bank Quarterly Review, February 1971, p.72-80. Also
C.A. Blyth, 'The Special Case: the Political Economy of New Zealand,

in S.D. Webb and J. Collette, (eds) New Zealand Society: Contempor-
ary Perspectives, Sydney, 1973, p.2-125.
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Booth was assuming that in the fairly fluid and open economy
of New Zealand at the turn of the twentieth century, the clever, able
and ambitious would quickly gravitate toward a position of independent
self-employment., It was his further contention that trade unions did
little for the mor?l good of the workers and even less for the general
public, arguments ,that given the nature of his audience, he was not
called upon to substantiate. He did however, agree with one form of

unionism, that which he described as:

... the union between an employer and his workpeople
for their common good, a partnership on well understood
terms with a very definite objective in which both
parties have a common interest., This sense of community
of interest, breeds mutual respect, good feeling and
confidence, and promotes a healthy competition between
shop and shop from which advantages accrue to the
commnity ....29
Beneath the rhetoric 1lay the core of Booth's argument, a simple claim
for employer hegemony over all aspects of the industrial relations

system, in which the interests of the workers could be safely left to

the employers who would always act in a manner which was best for everyone.

His real concern however, was somewhat more practical than that
displayed by his evocative 1language. For if the employers gave in on
the matter of preference, they would also have to concede the principle
of a universal minimum Wage, since by definition, an extension of pre-
ference would mean an extension of industrial awards and agreements., It

would also mean a considerable rise in unit labour costs in an economy

29. Booth, D.: 3. s
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always chronieally short of liquid capital for investment. Finally,
universal preference would mean abrogation of the fundamental employer
right to hire and fire., It therefore followed that employers had a

lot to lose if they accepted the principle of preference.

The issue was important in another sense which really subsumes
Booth's attack upon the idea of preference,in that it made for an issue
around which employer resistance could be organised. That the feelings
expressed by Booth were shared by his contemporaries in the business
world goes without saying, for in tha% same year a former supporter of

IC and A went on record to report that:

... there are indications that they, the employers,
are beginning to realise the necessity for the
common defence against the tyrannical exactions of
the unions ....30

Yet there were deeper and more fundamental issues involved in the
question of preference, for both employers and trade unionists were to a
large extent, 'actorsf in a situation where ultiﬁate control over the
issues that divided them lay outside their personal Jjurisdictions., For as

V.S. Clarke, the American observer, put it:

The arguments advanced by working men for granting
compulsory preference are derived from the nature

and provisions of the existing legifation, and only
indirectly, and by analogy trench upon the grounds
upon which trade unions in other countries, where
individual or collective bargaining prevails, Jjustify

their attempts to exclude non-unionists from employ-
ment ....31

>

304 .MadSregors , Industrial Arbitration in New Zealand: is it a Success?,
Dunedin, 1901,p.1.

31, V.S. Clarke, p-339.
Sl s ?:‘":-
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Clarke was basically arguing that the development of the preference
issue in New Zealand ran counter to the overseas experience in the

sense that in other systems, preference attempted to protect the members
of the specific skill group from both the employer and the unskilled.
While in New Zealand, the aim of the trade unions was to exert control
over the employment process by using the preference clauses to limit

any employer's choice of workers to members of the trade union covering
the occupation, skilled or unskilled. It followed that the employer
tactical response was dictated by the need to protect what he considered
to be the right of free choice over the employment process. What made
the New Zealand system unique in this respect was that both aspects

of the preference question, the trade union initiative and the employer

response, were directly caused by the fact that the IC and A Act existed,

and had made provision for the principle of preference to exist.

The general climate of employer-trade union unease was further
influenced by the fact that the Court under Justice Chapman had taken
upon itself the task Of regulation of employer-employee relationships,

for as the President observed in 1905:

++. an award is not a contract and does not depend on

any contract or consent, thOught it may embody a .
contract fut that its is & judgement between parties having in
some respects the effects of a subsidiary law ....

There is no doubt that an award is made not exclusively

to regulate matters between employers and employees,

but to adjust relations between employers

which employers have an interest in maintaining....32

32. Statement of the President of the Court in Auckland Builders and
Contractors v. Clarke, JpL, 13, 154, p.884, September 1905.
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Its is thus clear that in exercise of his authority, Judge Chapmen saw
the substantive matters for control extending beyond the formal question
of dispute regulation into areas of relationship that in other systems
would have been left to the natural interaction bebween employers ard
trade unions. While this statement did 1little to abate employer
hastility toward the Arbitration Court, it made trade union antagonism
towerd Chapman administration a fait accompli, since the implication that
it was in the employer interest that employer-employee relations should
be adjusted seemed to prove tradc union cleims that the Court wes

leening toward the employer.

Preference thus forms a part of a larger development at a time
when the Court seemed determined to intrude further into the
employer-employee relstionships. It did this by a series of decisions
intended to extend control not only over preference; but also over
applications, the form of evidence, and the mode of presentatién,

In addition the Court elso laid down the economic terms under which -

incremental increases in awards and agreements would be adjusted.

Apprenticeship and the Incompetent Worker: Further Causes of Conflict.

The employer response to the limitations imposed by apprenticeship
reguletions was basically to ignore them, through a combinetion

of deliberate design or neglect,until apprehended by a Inspector, or to
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manipulate the rules to their own advantage. They were frequently
assisted in this by the vagueness and ambiguities frequently to be
found in award clauses relating to apprenticeship., A common weakness
for example was flailure to specify the number of apprentices to be
employed in relation to the number of journeymen in a firm, while a
second problem was created by the frequent failure to impose an upper

age limit at the point of entry.

The overall situation was complicated by the existence of special
provisions under the IC and A Act relating to the employment of aged,
infirm or 'incompetent' workers, whose failure to meet the standards of
efficiency required by the trade: was offset by provisions whereby they
could be employed at a lower rate than that prescribed in the award or
industrial agreement.33 This was anathema to skilled tradesmen, who by
historic tradition exercised control over entry to the craft by specifying
the number of apprentices to be controlled by one journeyman. In their
view, the employers were taking advantage of a loose labour market for
skill, by‘in many cases, overmanning with apprentices, who were in wage
terms a cheap source of labour, This practice was reported to Tom Mann,
the British union leader on his first visit to New Zealand in 1902, As
a paid-up member of the Amalgamated Society of Engineers, he made a habit
of visiting overseas branches of the union whenever he could. He found in
Wellington, considerable anger and frustration at the high level of
unemployment to be found among local members, On a further visit to

Christchurch he talked with the local secretary, who blamed a similar

33, IC and A Amendment Act, 1898, c.6. It should be noted that the
legislation did not use the term 'incompetent' in a derogatory

sense, but simply as a semantic device to demarcate the skilled
from the non skilled.
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unemployment problem on the employers deliberate mhsuse of the
apprenticeship regulations:

Instead of having about one boy to three mens it was

the common thing in some firms to have two or
three boys to one man... With regard .to establils shing
the proper ratio of Wen to boys they had requested
the Court to deal with the matter, and had submitted
proposals on the subJject; but the employers strongly
objected to legal interference on the grounds that
the union could not speak for the wholeof the industry in the
district, but only for the local members .... eb 2%
was an urgent matter, for so many more boys entered
the trade than there was room for as Jjourneymen, that
when they were out of their apprenticeships, a large
proportion of them had to leave the trade altogether
eees 3l

This concern at the abuse of craft tradition was shared by other union
officials who saw that the question of adequate apprenticeship rules

was linked with the matter of under-rate permits, and that employers

were using both to their own advantage.

Evidence to support this view was offered to the Labour Bills

Committee of the House of Representatives on 13 July 1904. ° ‘Wu,f'

Hampton of the Wellington Trades Council stated that employers were
deliberately circumventing the system - by the following means. If
Conciliation Board Chairmen refused to grant under-rate permits, the

employers would tend to:

+.+« g0 outside that altogether by indenturing these
incompetents as apprentices, notwithstanding the fact
that the men may be twenty-seven, thirty,or forty

years of age; he may be over:eighty years of ‘age but the
employer is still able to indenture him as an

apprentice to the trade ..

34. Tom Mann, Memoirs, London, 1967, p.135.

35. Evidence before the Labour Bills Committee of the House of Repre-
sentatives, AJHR, I-9, 13 July 1904, p.8.
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Hampton went on tb argue that the obvious solution to this problem from
the trade union point of view, was for the legislation to be amended

by the inclusion of a provision that prevented the Court from allowing an
apprenéiceship clause to go forward without an upper age limit imposed

on candidates., Hampton was followed by his colleague W.T. Young who
proceeded to introduce an example of what the trade unions considered to

be a pernicious side effect of under-rate permits.

Apparently an application had been recently made to the Secretary
of the Carpenters' Union in Masterton by some thirteen or fourteen men
who had never been competent in the trade, for permits to work as under-
rate carpenters. He had refused to proceed with the application, and a
further application to the local Stipendiary Magistrate had also led to
a refusal. At this point the men had approached the local member of
Parliament, A.W. Hogg, who took the matter straight to the Premier. As a

direct consequence, the earlier decisions had been overturned and the

permits granted.

- It was Young's contention that such a parlous situation had
arisen because the Arbitration Court had shown a marked reluctance to
control the issue of under-rate permits. He went on to support Hampton yho

had demanded that the skilled tradesman be given consideration with the

rhetorical statement:

As to what is going to be done with the incompetents
if they are to be prevented from going to a trade,

my consideration is, what is going to become of the
men who have spent years making themselves efficient
... what is to become of them if they have to go out-
side the trade and the incompetents and amateur
tradesmen are allowed to fill their places ....3

T R—
-

36. Mlms 1“9! 1904, P'13'
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It appeared that trade union dissatisfaction with the way in
which permits were being issued was beginning to be shared by the
Arbitration Court. In December of 1905 Judge Chapman used the Nelson
Carpenters' LCaSe, previously cited, as a model for future applications

together with the following supporting argument:

(a) The expression " worker'is used in
place of 'Journeyman'_ ‘because in dealing with
applications for permits too narrow a construction
has at times been placed on these expressions and
permits for work at a lower wage have been refused
because the applicant was not a journeyman who had
become slow through age or infirmity,[but a man ﬁgﬁ
had never learmned a trade, While the Court has
itself recognised that such men are Jjourneymen,
though imperfectly trained journeymen, it has
thought it best to so word the clause as to leave
it clearly open to the Chairman [of a Conciliation
Board| or other appointee of the Court to hold

such persons to be within the intention of the
award ....

(b) The clause now gives some guidance to the Chair-
man to aid him in his enguiry- by pointing out that
he may have regard to the applicants capabilities.
his past earnings, and other such circumstances
Chairman thinks fit to consider ....

(c) It will be observed that the way in which the clause
is framed removes the source of confusion,by showing
more clearly than formerly that it is not the union
which grants the permit, but the Chairman raf a

Board, - or other independent person appointed

by the Court.... The essential feature of the present
clause is that the workman shall go directly to the
Board [or to a Stipendary Magistrate] .while power is
given'%o come to an agreement with the union officials
which shall render this unnecessary....37

It appears that the practice of trade union secretaries exercising the
anthurity toi'ssue permits had arisen as a custom without specific

definition in law, since the IC end A Act of 1898 created .no categorical

37. Nelson Carpenters' Award, c.5, . JDLy 13, 43, pp. L5-46, Januagy-1905.
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responsibilities regarding under-award rates save that they should be
granted "... on the application of any of the parties at any time

during the currency of an award."38

From the trade union point of view, the restriction imposed on
their role by the re-definition of the terms under which permits could
be issued was a high price to pay for loss of authority over the process
of application, For the model clause simply gave the individual applicant
greater freedom to approach officials outside the trade. In'legal terms,
the President of the Court was acting with perfectly legitimate intentions
in clarifying this point of law. But he was also breaking the cardinal
and unofficial rule of 'custom and usage'. In other words since 1898.
the practice of trade union secretaries issuing permits had become a part
of the network of quasi-official behaviours which employers and trade

unions alike follow in their day to day relations.

Judge Chapman's motives were not purely the result of his zeal
for administrative tidiness and .standan»d 1rules of behaviour. For in
making his wage pronouncement in the Nelson award, he pointed to the

fact that in the Nelson district, the need for fully trained men was not

large, as he stated in his summation:

In Nelson a fully competent carpenter is undoubtedly
worth the minimum wage of 1s,3d. per hour, but it is
found that by far the greater . number are receiving
less,and we are satisfied tnat this is because many
of them arenot capable of earning the minimum rate for
competent » men. The class of work in Nelson is not
such as to create a large demand for first class
tradesmen. The Court has met with constant difficulty
in dealing with under-rate men and their employers

000039

28, IC and-A Amendment Act, 1898. c.6.

39. Nelson Carpenters' Award, pe 45-
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Thus his response in drawing the terms of under-rate permits was
influenced by the fact that the local labour market was unable to
support a body of highly skilled tradesmen. But this important fact,
of supplf"gnd damand , that the claim for fully trazined men could not
be sustaiuca outside the urban centres, given the nature of the local
work in many smaller towns and country districts, was ignored by the
trade unions. The Nelson decision was not seen as an attempt by the
Court to respond to the immediate realities of labour demand,.but.as a

direct attack on the role of the trade union secretary in the matter

of permit applications.

As far as the Trades and Labour Councils were concerned, the
Nelson decision simply grented incompetent workers free ascess to permits,
and it was claimed at the 1906 Conference, that as a consequence of this
freedom, workers were now being discharged by employers because they

0
refused to accept an under-rate status.4 It was the considered view of
the Executive Committee that the:
... the words'incompetent- worker'should be used in
awards instead of the word 'under-rate  worker 'and
in all awards fade for skilled labour the words 'journeyman
<..1 who ha3: served' a full term of apprenticeship
should be substituted for the word 'worker' ....41
Concern was also expressed at the deleterious effect the new permit rules

were having in other areas, ’ . McLaren claimed that the employers were

now sccuring the countryside in search of men who could be classified as

4O, Trades and Labour Councils Annual Conference Report, 1906, p.6.

41, ibid..
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under-rate workers, while dJ. Barr was of the firm oéinion that no
flurther discussion should be allowed on the grounds that the situation
confirmed "...what has been said from tine to time by employers, that
the minimum wage has become the maximum wage, and that workers accepted
the position".bQ In other words, the growing number of under-rated
employees in the labour force was making the established minimum rate of
an award, the maximum rate prevailing, instead of a base rate from which

the trade union could bargain prevailing rates upward.

The Trades Council's-assumption that employers were deliberately
manipulating the under-rate principle to their own advantage, seemed to
gain statistical support from Labour Department returns for the period
1904-1907, and from sources published in the Journal of the Department
of Labour during the same time. The data will be discussed in some “hat
more-detail subseguently,.  but for the moment it is important to
notice that the offence of paying below the award rate without a permit,

was the largest single offence reported before the Court in the period. b3

A further impréssion of the resultant effects of the expansion
of the availability of under-rate permits was contained in an editorial

in the Dunedin Evening Star for 1 July 1908. In discussing proposed

amendments to the IC and A Act, the paper attacked the confusion now
rampant through the apprenticeship system as a result of the wide

application of the under-rate procedurs:, it asserted:

1‘2. ibid., po8¢ ‘.'l i . ’

L3, Department of Labour Annual Report AJHR, H-11D, 1906



As a result there in in Dunedin today, a number of
half learned tradesmen, whose sole ambition is to get
a permit to work as an incompetent tradesman, so that
under present conditions the question of boys learn-
ing a trade is a perfect farce with the present
machinery. The sooner the Arbitration Court realises
this mistake and repairs it the better for both the
employer and the employed ....44

By then however the whole question of apprenticeship and under-rate
permits had been relegated as an issue to a relatively minor item for
government attention, as Millar strove to maintain the credibility of the

IC and A Act against a background of industrial unrest.

The Effect of Arbitration Court Policies on Preference Apprenticeship and

Under~-rate Permits,

It is clear that the policy of standardisation of preference clauses
put in train by Justice Chapman, had permeated the entire IC and A system
some three years after he took up his position on the Court. By 31 March
1906, of some one hundred and fifty-nine awards in operation, one hundred
and fifteen contained such standard clauses, preference had Been refused
in fifty cases, no application had been made in four cases and three

unions enjoyed a form of unconditional pref‘erence.l+5

A further indication of the importance of the issues discussed in
this chapter was their high incidence as the cause of offences revealed

by the statistical returns referred to below. The relative number and

Ly, ES, 1 July 1908.

45. AJHR, H-11D, 1906, p,iii.
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frequency of Court actions involving these issues will now be analysed
in the follewing tables, The available data covers the complete term
of Justice Chapman's appointment and is subdivided..into ten categories

of off'ence under the terms of industrial awards and agreements:

(a) Failure to pay award rates;

(b) Worker accepting less than an award rate;

(c) Failure to give preference under the terms of an award or
an agreement;

(@) Irregularities in the observation of Apprenticeship Regu-
lations;

(e) Failure to pay holiday money as prescribed under an award
or agreement;

(f) Failure to pay overtime for work completed, and reciprocal
failureto claim on the part of an employee;

(g) Dismissal without cause, for apparent trade union activities;

(h) Failure to observe award conditions regarding the work
environment;

(i) Other offences not covered by previous categories.h

L4L6. Sources for all data used in tables are, Department of Labour Arnual
Report, AJHR, H-11D, 1906, and JDL, 12-16, 139-178, September 190L
to December 1907.



Table Four (a).

14

Number of Enforcement Actions heard by the Arbitration Court: September

1904 - December 1907.

LOCATION OF HEARING “(a) (b) (e) (a) (e) (£) (g (B) (1)
(1) Wellington City 131 61 108 12 48 4L N 1
(2) Wellington District 121 41 29 9 0 24 0 .0
Auckland City 3 26 16 16 é 6 0 0
Auckland District 15 20 16 0 0
(1) Christchurch City 50 28 10 32 15 A4 14
(2) Christchurch District 17 Iy 2 g5 0 L
(1) Dunedin City L9 23 7 29 16 5
(2) Dunedin District 1 0 0 0 0
(1) Others City 7 L 15 0 0
(2) Others District 0 0 0
TOTAL ACTIONS (NATIONAL) 427 207 201 100 69 139 5 22
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Aggregate Number of Enforcement Actions by Industrial Districts.

DISTRICT (a) (&) (ec) (3) (e) (£) (o) (h) (9)
(1) Wellington 252 102 137 24 48 68 N 0 1
(2) Auckland 5 6 32 @6 6 6 0 1 0
(3) Christchurch 67 32 10 34 15 47 1 0 18
(4) Dunedin 50 23 7 29 0o 16 0 B 3
(5) Other Districts 7 L 15 0 2 0 0 0

Aggregate Number of Actions by Category in All Industrial Districts.

Table Fcur (c)

22

Category Number of Cases Ranking
(8) 427 1
(b) 207 2
(c) 191 3
(a) 100 5
(e) IAl 6
() 139 N
(e) 5 9
(h) é 8
(1) 7
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Table Four (d)

Ranking of Districts in Terms of Aggregate Number of Actions

Heard by the Court in Each District.

DISTRICT AGGREGATE RANKING
' NO.OF CASES

Wellington 633 1
Christchurch 230 2
Auckland 157 3
Dunedin 133 L
Other Districts 28 5

A number of important conclusions arise from the data that give
weight to the trade union argument that employers were taking advantage
of the regulations appertaining to apprenticeship and under-rate permits.
Failure to pay the rate prescribed in the award is tantamount to employ-
ing a worker without an under-rate permit as prescribed by the law. With
four hundred and twenty-seven actiéns falling into this category, it is
logical to assume, given the further figure of two hundred and seven
cases involving workers who were willing to accept below-award rates,
that a considerable number of employers were ignoring the regulations
altogether, It is also interesting to notice that these two categories
of offence account for over half the number of enforcement actions taken
before the Court in the period. If we add to these the two hundred and

one actions involving preference, and the hundred cases involving
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apprenticeship, then the significance of the three issues discussed in
this chapter come clearly into focus. Statistically they account for
nine hundred and thirty-five actions out of an aggregate total of oﬁe
thousand one hundred and seventy-six, It is therefore safe to assume
that in terms of offences against the IC and A Act, the questions of
preference, apprenticeship and under-rate permits had by 1907 taken on a
national significance, with the matter of abuse of the provision for

under-rate permits dominating the whole scene,

This impression is reinforced by .an important administrative
side-ef'fect, for . the centralisation of the reporting and processing
of offences under the Labour Department also created a filtering Process
with the decision to proceed with an action dependent upon official
approval. The actual number of offences proceeded with therefore bears
no relationship to the potential number of offences reported. Given
possible further limitation on the reporting system at the local level,
it is probable that the number of offences occurring was higher than even

the Department of Labour realised.

It must also be borne in mind that a given citation for an
offence could cover either a single employer or a number of employers.
which meant that a Jjudgement given in one caée could cover a number of
employers under the same penalty. Thus,the actual number of employers
found guilty was probably larger than the number of cases actually cited
before the Court. Ultimately, what was demonstrated in the period after

the Nelson case of 1904 . was the fact that Justice Chapman's attempt to



148

assist the employer through the granting of greater freedom of
application for under-rate permits had no real effect upon employer

conduct as measured by the number of offences they committed against

the rules laid down in awards,

An even more significant issue was »szised by this statistical
record of employer behaviour in the period; +the fact that employers
were, some ten to twelve years after the passing of the IC and A Act,
still treating the law with a combination of intransigence and dis-
regard. That this general attitude concerned the Arbitration Court
was demonstrated on 15 December 1904 at the conclusion of the Court's
proced .ings in Napier. The President on this occasion found it necessary
to warn employers in the following strong terms:

I must say we have felt disappointed with what has
transpired. Last February we sat in Napier for a
considerable time, and found that employers constantly
raised their own ignorance of awards and agreements
they worked under as grounds... for either the dismissal
of charges or for mitigated penalties. Over and over
again we spoke to them on the subject. Our remarks
became public, and ought to have been noticed by the
employers, but what was said on that occasion and the
leniency we showed seems to have had little or no effectecs.
Under the circumstances it seems to us that the
employers have been,to say the least ingttentive to
the terms of awards and agreementsﬁb'which they are
bound] and we wish them to understand that the

leniency we have shown on this occasion will not be
shown on future occasions,...47

It is indicative of the intention of the President on this occasion, that

he summoned the local secretary of the Employers' Association to the

Court to hear his comments.

47. Remarks of Mr Justice Chapman, JDL, 14,143, pp.60-61, January 1905.
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It appears however, that the strictures of President on this occasion
had 1little or no effect upon the employers, for they continued to

commit® tho se-infructions of which,the President had complained.

There can be no doubt that in the period between 1900 and 1907,
preference, apprenticeship and under-rate permits were not only out-
standing matters of conflict between employers and trade unions, but on
the labour side, symbolic issues of principle. From the tactical point
of view, the IC and A system appeared to be a logical weapon for the
extension of trade union control over the employment process, and pre-
ference wés intended to be the cutting edge. JInevitubly ,, both the
Court and the government reacted strongly to the growing call for some
kind of statutory preference with President Chapman in particular,

anxious to preserve the rights of employers :.in those cases .2 where

preference had been granted.

The apprenticeship and under-rate issues were inextricably linked
in the sense that they emerged as matters of national contention from the
original growing concern in the skilled trades at what was believed to
the erosion of the status of the tradesman., After 1904, the trade unions
took the line that the Nelson Carpehters' Award, which extended the terms
of under-rate applications, reduced the responsibilities of the trade
union secretary, and formalised the powers of Conciliation Board Chair-
men and Stipendiary Magistrafes to receive direct application from

individuals, was in fact an open invitation to employers to abuse the

principle.
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In this matter there can be no doubt that Justice Chapman's
decision to permit the extension of the terms of under-rate permits to
virtually any employee who wished to apply. must have tended to increase
the incidence of employers who would see this move as a license to

reduce labour costs, by increasing the number of under-rated men in their

employment.,

But these matters, important as they were as causes of frustration
and concern to the trade union movement, and as symbols of the growing
tendency of the Court to standardise and centralise its decisions, were
subsumed by a larger issue-- the effects of the Court's policy upon the
functions of the IC and A system as a distributor of income. It is this
question that aroused both employers and trade unions, and demonstrated
a fundamental cleavage bet&een them. For while the trade unions tended
to see the award system as a process whereby labour's relative share of
income could be incrementally increased at the time of re-negotiation,
the employers in turn saw the process as a needless extension of 1labour
costs and demanded that wages relate directly to industrial efficiency
and increased productivity. It is now time to. examine the Court's
approach to wage questions in the context of the 'state of the economy,
state of the industry' policy adopted first by Justice Chapman and
carried on by his successor, Judge Sim, in the terms of the divergent

responses from employers and trade unions to such initiatives.
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CHAPTER SIX

The Underlying Economic Issues: 1900-1908.

The fundamental questions of employer and trade union responses
to the various initiatives taken by the Arbitration Court in the matter
of an evolving wages policy, can only be fully understood within the
context of economic development in New Zealand.1 - It dis thenefiore
necessary to consider first in descriptive priority,.some of the structufal

economic problems facing the country prior to 1900.

In examining the period from 1860 to 1895, Hanham has suggested
that a number of important limiting factors contributed to the cyclical
nature of the booms and depressions which distinguish economic progress

during that time. He has classified these as:

. a shortage of goods for export which led to balance
of payments difficulties, a shortage of indigenous
capital which led to a dependence on the London
capital market, fluctuations in world prices for
primary produce, the prevalence of a boom mentality
among the directors and managements of banks and other
financial institutions which caused over-lending and
an excessive rise in land prices,and the tendency
for immigrants to crowd into the towns rather than to
Jjoin in the risky and difficult fight to open up the
country. To these factors should be added two others,
a marked shortage of capable men of business and of
economic ideas .... Governments from the early sixties

1. The standard general work on the economic development of New Zealand
is J.B. Condliffe, New Zealand in the Making, London, 1963, second imp.
In addition, M.F. Lloyd-Pritchard, An Economic History of New Zealand
to 1939, Auckland, 19¥0, has much useful statistical data on that
period. The fact remains however, that apart from graduate research,
and a number of official banking histories, much work remains to be

done on various aspects of economic development in the period down
to 1914,
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were oniy too ready to borrow money ... but they showed
little awareness that government expenditure could
be used to give a sense of direction to the whole
economy .... Treasurers like Reader and Vogel were
incapable of the close application to administrative
details which enables a glorious vision of the future
to be transformed into a detailed programme for
development ....2
To this pattern of directional confusion at the centre of policy making
might be added the various structural problems the country faced. Small
scale markets and a pattern of settlement that made for regional rather
than national consciousness; a physical terrain that made communications
difficult with roading systems and railways subject to a spasmodic
rather than a continued policy of government spending. In the North
Island, the Maori land wars of the 1860s and early 1870s, also tended to
delay the growth .of “rural population . that was the prerequisite for a
viable pattern of closer settlement. Finally, there was the underlying

problem of the need for an export staple that would give the country a

long run income and Pipnance the need for imports required by the newly

settled country.

In the 1880s and 1890s, this latter problem was being resolved
as the natural asset of highly productive pastoral land came steadily
into - usse . » At the same time, the international economic depression
that had adversely affected prices for agricultural products on world
markets, began to 1lift during the early 1890s. The result, according to
Lloyd-Pritchard, was that the national average of total trade per head

in the period1896 to 1913 was more than thirty per cent higher than in

2. H.J. Hanham, 'New Zealand Promoters and Investors: 1860-1895' in
R.Chapman and K, Sinclair (eds) Studies of a Small Democracy:
Essays in honour of Willis Airey, Auckland, 1963. pp 5657.
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the seventeen year period before 1896.3

Thus by 1900, under the stimulation of government policies,
notably the Advénces to Settlers Act of 1854, the future of the agri-
cultural industry as the prime source of export income was established.
But by the same token, so was long term uncertainty. For while primary
agricultural production and associated processing for export were and
remain, the fundamental source of export income to this day, the nature
of the external market has required that the New Zealand producer accept'
the fact that the level of final export market prices are outside his
control. In consequence, fluctuations in the international price level
have resulted in a traditional pattern of instability in gross export
income with both short and long run imbalances in the national current
account an inevitable result. This has consequently led one leading
economist to characterise the economic history of New Zealand as one
which reflects ".., the instability of a dependent economy".u

In order to sustain his argument for structural instability,
Simkin examined available data on population, trade and income trends,
and on this basis, developed the following argument. In the period from
1850 to 1914, the New Zealand economy went through a series of cyclical
movements of the following 3 .rw5inas.. From 1850 to 1870 the periods are
decennial and marked by fluctuations in economic activity that range from

weak to moderate. From 1870, the cycle period became one of fourteen

3. Lloyd-Pritchard,p.23.

4, C.G.F. Simpkin, The Instability of a Dependent Economy, Oxford, 1953,
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years to 1882, turning downward into a period of depression that lasted

until 1895,

By contrast, he categorises the period after 1895 into the

following distinct sub periods:

(a) 1895 - 1904, Steady Progress

90+ - Acceleratin rogress
(b) 190 1907, lerating Prog
(¢) 1907 ~ 1909, Moderate Downswing

09 - oderate swin
(d) 1909 - 1911, Moderate Upswing

More recent studies of national capital formation,using different
statistical techniques, have tended to support the hypothesis that
Simkin was putting forward, that the period from 1900 to 1907 was one
of first steady, then accelerating economic progress, followed by a

slight downswing after 1907 and a moderate recovery after 1909.5

The question of the general level of economic activity in the
country had very important ramifications for the Arbitration Court after
1903, for while the IC and A Act had imposed responsibilities upon the
Court in the matter of wage fixing, it had said nothing about the economic
criteria the agency should émplqy as a matter of general policy in

carrying out such duties.6 As one contemporary observer put it ".... The

5. J.A. Dowie, 'The Course and Character of Capital Formation in New Zealand',
NZEP’ 2’ 2: 1966- PP. 38—58.
'A Century 0ld Estimate of the National Income of New Zealand',
Australian Economic History Review, 7, 2, 1966.p117-131.G.R.Hane,' Income
Estimation from Monetary Data', The Review of Income and Wealth, 21, 3,
1975, pp 301-307.

6. It appears that Reeves himself had not clearly ‘enticipated the
Court's role in this regard because he publicly expressed surprise in
1900, at the degree of intervention in pay fixihg now required of the
Court., See his introduction to H.D. Lloyd, A Country Without Strikes,
New York, 1900, p.9.
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original Act was silent in regard to the principle of wage payment

and could therefore afford no guidance in this matter to the Board or

the Court".7

It will be the main purpose of this chapter to examine the Court's
attempts to evolve an effective wage policy in the light of the economic
background which has Jjust been described above, and its. approach the

overall issue through three important areas of analysis,

First consideration will be given to the position taken by the
Court toward its duties as a general policy maker in wage matters. This
will be followed by an examination of trade union responses to Court
initiatives in the vexed areas of minimum and living wage decisions,
Finally, attention will be turned to the employers’countervailing
demands that wage fixing relate more directly to productivity and that

premium rates based on effort form the core of the wage fixing process.

The Economics of Cautious Pragmatism: the Court and its Wage Policy.

The point has already been made that the actual process of wage
fixing as defined in the original statute, was subsumed under the term
industrial matters, but never fully enunciated as a set of administra-
tive procedures. In consequence, the Court's early attitude toward its

function as a wage fixing tribunal was one of caution in seeking an

7. Cited in H. Broadhead, State Regulation of Labour Disputes in New
Zealand, Christchurch, 1908, p.58.




appropriate balance between worker demands and the ability of the

employer to pay. In a letter to the London Times, Sir Joshue Willjams,

the first President of the Arbitration Court, described the duties of

the Court as regulated by the need to:
... pronounce such an award as will enable the

particular trade to be carried on, and not to impose
such conditions as would make it better for an

employer to close his works, or for a workman to
cease working rather than to conform to them ....8
It was this search for an effective policy that was to link Judge

Williams in a line of lineal descent to his immediate successors in

of'fice.

At the same time, the Court did attempt en one occasion to
devolve the wage fixing function upon the parties in a quasi-experimental
way. Thus in the New Zealand Bootmakers' Award delivered in Christchurch
in 1896, permission was granted to form a special Conciliation Board to
meet each September during the term of the award. This allowed for a
multi-lateral and independent process of Conciliation, because the Board
was also empowered to deal with outstanding questions of remuneration,

Unfortunately what could have become a promising model for other industries

9
was abandoned in 1897.°

The decision to discontinue this experiment was a clear indication
that the Court had decided to take upon itself the primary right to

resolve wage matters. In the process of developing this role, the Court

8..4ibid, . p. 59.

9.JDLy 55 43, pek77, April 1896.
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added a furtheremphasis to the doctrine of the public interest for
there subsequently emerged the belief, carried to new dimensions by
Justice Chapman and Justice Sim after 1903, that in wage fixing, the

Court owed a duty not only to the parties but to the Zndustrial economy.

In other words, the Arbitration Court when considering an
application for an increase in an award rate, would take into consider-
ation as a basic principle, what can be called the 'prosperity of the

'
specific industry as a factor in Jjudgement . This was first enunciated
as an award making principle in 1901, when Justice Cooper refused a
further award increase in the Thames Miners' Case, on the grounds that:
We are satisfied that the gold mining industry is
notwithstanding the increased output from the Waihi
Mine in a languishing and depressed condition ....
The Court is not in our opinion justified in so
increasing the rate of wages as to destroy or in
some measure cripple an industry, upon which so many

workers now depend for their livelihood and in which
so many individuals have invested their money....10

One consequence of this policy, was the inevitable assumption on the
trade union side, that where profits were being made, a case for a wage
increase was self evident. Indeed this view was endorsed by Justice

Cooper in the Christchurch Tanners' and Fellmongers' Award of 1901, when

he said:

10, Book of Awards, 3, p.24.
The offieial history of the gold industry tends to support the
Jjudgement of Judge Cooper in this case. By 1912, the production
level had dropped by one third of what it was in 1909, and
remained virtually frozen at that level until the 1930s, Ironically
in the author's view the Waihi Strike of 1912, occurred at a time
when deposits in the mine were beginning to fail. See J.H.M. Salmon,

A History of Gold Mining in New Zealand, Wellington, 1963, p.240, and
p. 263.
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It is quite clear that a good deal of the
information upon which the union must necessarily
rely to base a claim for higher wages is in the
possession of the other side, and that is the
profits you are making in your business ,,.. 11
It is obvious from the President's comments, that he believed
that there was a need for financial information of this kind so that

award rates could be more realistically adjusted, but his suggestion

was receivedwith polite silence by the employers,

In a case later in 1901, Justice Cooper made the relationship
between industrial prosperity and wage increases even more explicit
when he ruled in the Auckland Iron and Brass Moulders' Award, that the
wage rate should remain at the level set by the Court in 1899. In
deciding this he was satisfied that:

«se the effect of the evidence reveals that the trade
if anything, is in a less prosperous condition than
it was in 1899. The union has therefore failed to
establish a case Jjustifying the Court in increasing
the minimum wage established .,., 12
The use of the term 'minimum wage' is important here because Judge
Cooper was virtually telling employers and trade unions alike, that as

far as the Arbitration Court was concerned, the award rate was the

minimum wage.

Nor was Judge Cooper finished with definitional decisions at
this point, for in the Wellington Book Binders' case of 1901, he again

refused to increase the award rate on the grounds that such an increase

would:

g Broadhead, pe58.

12. Book of Awards, 3, P45, -
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... compel additional importations and go far to

destroy an industry which at the present time

affords employment to a considerable number of

women who are not technically Jjourneymen .... 13
In other words, the Court in developing its economic criteria for wage
policy, would now not only consider economic performances in the
context of profit or loss as the basis of a decision to grant a wage
increase, but also the ef'fects of such a decision upon the ability of
local firms to compete against foreign competition in the local market.
In other words, the Arbitration Court was willing to take a protection-

ist view of the effects of a wage decision where possible ill-effects

from cheaper overseas products might affect local business.

At the same time, one must appreciate the Court's difficulties
in trying to evolve a consistent policy because it was faced with a
variety of problems created by the nature of the local market and by
factors in the statute itself. There was,first, the problem of relating
specific local and regional wage levels set by agreenents and awards
to some national overall trend in wage levels so that intra-award conflict
did not occur. This problem wasmade more difficult by the fact that the
Act deliberately discriminated against the principle of national agree-
ments which would have assisted the Court to establish a national basic
wage for an industry. The activities of the Tribunal were further
complicated by the fact that the employers consistently refused to reveal
information on trends in profitability while they were always willing to
claim higher costs., Yet despite this,certain practices did creep in
that tended to 'tidy up' the general pattern of awards. Thus in the

case of the Seamen's Union, while the Court would not make a composite

13, Ibid., P'5§95u;
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award, it traditionally began to process award decisions for the ports
by making its first Jjudgement in Dunedin., As a consequence, the Dunedin
award rate became the established minimum f'or all other branches through-

14
out the country.

A further consequence of the inaiequate economic terms of
reference under which the Court opersted | , was the fact that in
interpreting-the wage fixing funetion, a President could if he so
wished, cut right across tradition and 'custom and usage' without the

need to Jjustify his action and unrestricted by formal administrative

rules.,

For example, in 1893, the New Zealand shipping companies as a

group had unilaterally reduced the monthly wages of seamen by the sum of
ten shillings, under the pretext that terms of trade were bad. At
every subsequent award hearing, formal requests for a restoration of the
lost income was made by the trade union in each port, and equally
formally refused, despite the fact that it was also admitted that economic
conditions were back to normal. In the case filed late in 1906, Judge Sim
who had just succeeded Judge Chapman, refused to make the grant yet again.
But what was important this time, was not the act of refusal but the
reason for it. In his Jjudgement the President said:

Evidence was given as to the prosperity of the

Union Steamship Company, the chief employer of the

colony. Such evidence is usually admitted by the

Court as part of the general enquiry, but the Court

does not settle wages on a profit sharing basis as

that might in many industries involve the necessity

of fixing differential rates between employers, and
would certainly lead to confusion .... 12

14 . See Book of Awards, 7, 1906, p.60.

15 . Dunedin Seamen's Award, JDL, 155 4159's P+233, March=1907._.
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What Judge Sim was doing in effect, was abrogating the principle laid
down by his brother Judge Cooper, that profitability should be a yard-
stick in establishing whether or not an increase in an award rate was
Justified. Thus his decisionswhile within the terms of reference
permitted by the Act, emphasised the failure of Parliament as the only
body superior to the IC and A Act to realise that appropriate codification
of wage fixing principles by statutory amendment was a real neéessity.
For this type of decision simply confirmed a growing belief among trade
unionists that the Court was deliberately acting to restrict any up ward.
movement in wages as a general policy. According tole Rossignol and
Stewart, who investigated wage fixing procedure during this period,
progressive employers were also concerned at the way in which the Court
was tending toward conservatism in the matter of award change. One large
employer advised them that an excessive rigidity seemed to be prevalent
within the IC and A system, and blamed the miltiplication of awards for

this with the words:

When the awards were few it was easy to make a

change without any serious disturbance {5 the industry,
but now they are more numerous and their scope has
been extended, it is difficult to make a change ....

T.here is therefore, a temptation to abide by established
conditions ....16 :

The researchers also identified a considerable degree of impatience among
the employers they interviewed with the small and marginal employer who

in the opinion of some of the respondents Was.:

Another stumbling block ... who’hanging on the ragged
edge of ruin,opposes the raising of wages on the
grounds that the slightest concession would plunge him
into bankruptcy. His protests have their effect on the
Arbitration Court, which tries to do Jjustice to all the
parties and fears to make changes for fear of hurting

Eomebb&y;...17

16, J.E. Le Rossignol and W.D. Stewart, 'Compulsory Arbitration in New
Zealand', Quarterly Journal of Economics, August, 1910, p. 686.

17' _ihida, p068)+o:
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How far these comments are indicative of the opinion of the
large mass of employers is diff'icult to assess, given the paucity of
réal evidence on employer opinions, outside those expressed in formal
submission before Parliament, and in public_statements for the press
but they do reveal that dissatisfaction at the way in which the Court

was behaving was not restricted to trade unions alone,

From the trade union point of view, the Court's conservatism
in matters affecting wage increases was simply a part of a larger
policy intending to restrain them, and this belief was confirmed for
many in an important case involving the Westland Mirers! Unions. For
during 1905, the Court was to be involved in a test case that was to
have ramifications not onlylfor the mining industry, but for the future

role of radicalism in the trade union movement,

Central to the combined union submission on this occasion was
the question of the 'bank to bank' clause. It should be explained that
under ?he system of wage payment in ccmmon use on the West Coast and in
other mines in New Zealand, actual payment of wages related only to the
time spent at the coal face. Under the bank tb bank system, miners
would be paid from the time they left the pit head until the time they
reached work and then back again to the surface. Imbedded in the claim
was the question of overtime because, under existing rules, the payment
of overtime depended on a precise definition of what constituted an

eight hour day underground.



Employer opposition to the bank to bank clause predictably
centred around the question of overtime. It was their claim that over-
time rates should only come into operation after the miner had spent
eight hours actually at the coal face, Since the provision demanded
by the workers would incorporate travelling time into the eight hours,
they feared that time at the face would be shortened and that the

amount of overtime would rise sharply.

In their argument before the Arbitration Court, the combined
miners unions put forward the strong case that since their conditions
of employment were defined by the Mining Amendment Act of 1902 and the
Coal Mines Amendment Act of 1903, in making its Jjudgement the Court
should be aware that the mining laws were currently under review, and
that a Coal Mines Amendment Bill currently before the House of Repre-

sentatives contained the following clause:

Subject to the provisions of any award now or here-
after in force, a miner shall be entitled to be
paid overtime when he is employed underground in a
mine for more than eight hours in any day, counting
from the time he enters the underground workings of
the mine to the time he leaves the same ,,,.,18

The trade unions thus argued that the principle was in fact about to be
granted in law, and that in its decision, the Arbitration Court should

take cognisance of the fact.

1.;8- .‘I_P.L: 13;.“#‘60?'266’ February 1905.



By contrast, the employers concentrated their arguments on the
current conditions of the industry, pointing out that profit rates were
marginal and that the current state of trade was not good. Their case
rested on the further assertion that the industry was totally incapable
of absorbing the large rise in labour costs that the introduction of

“bank te bank’ weuld entail,

After hearing both argu ments, Judge Chapman began a lengthy
summation of the case, His opening statements aimed at clarifying
defintions, for example, what constituted underground work. This he
defined by telling the parties that:

A man is empleyed underground when he is sent

underground in his employer's service, though he

may not be engaged in mining operations .... 19
This was an important point because under these terms of reference the
job categories involved in the bank to bank argument were effectively
extended beyond those of coal cutting. He also recognised the argument
put forward by the trade union that:

The common clause which we are accustomed to find

in demands of miners' unions, asks that the hours of
labour shall be hours cemputed from bank to bank, and we

are satisfied that enactments now under consideration
mean the same thing ....
At this stage of the summation, the trade union representatives
in the Court must Have felt that victory was at hand but they were to

be bitterly disappointed by what followed., Having dealt with definitional

matters, the President then went on to consider the economic arguments

19 . ibid.

20 . ibid,
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put forward by the employers and it was at this point that Judge
Chapman began to yoice arguments of his own for, as he said:

We have been asked to deal with the question of
evidence put forward by the various parties.:Asto
this evidence, it is,,, sufficient to say that it did
not tend to show a general increase in the cost of
living during the last few years, and in this

respect it stands in marked contrast with evidence
we have received in other parts of New Zealand ...

it was shown that there is no increase either in
house costs or board 21

At this point any hopes that the unionists had of a favourable
Judgement began to disappear because having established that the rise
in cost of living had not affected employées in the industry, the
President then went on to ignore the legal aspects of the case, and ro
concentrate almost solely upon the economic effects of the granting of
a bank to bank clause. These were contained in the follewing memo-
randum attached to the Court's decision not to make an award in the

case,

(1) Any award must necessarily greatly disturb the
existing state of affairs, which is the result
of recent settlements =ither by the Court or
by the parties, and we can see no way of making
an award which will not cause grave inJjustice
to some class of persons ....

(2) To curtail the hours of men working in mines on
tonnage rates or fixed wages would materially
decrease the earning power of the men, unless
the rates were correspondingly increased ....

21 . ibid., p. 267.
According to R. Sinclair, consideration of the cost of living as
a factor in establishing award rates was first made by Judge Cooper
in the Auckland Carters' Case of 1902, when he stated "... in
fixing the minimum wage we. have regard to the cost of living in
Auckland", R.S.M. Sinelair, 'An Examination of the Basis of Wage
Fixing in New Zealand under the IC and A Act and its Amendments
with particular reference to the General Reduction Order of the
Arbitration Court 1931',Unpublished MA thesis, Otago. 1935, p. 28.




(3) So to increase the rates would merely result
in reversing the previous action of the Court,
without adequate proof of need, but it would
operate with such absolute inequality in
different Jjobs and parts of the mine as greatly
to increase the difficulties of the employers
without any corresponding advantage to the men ....

(A) So great a change would largely increase the
costs of production, unless an all round reduction
of wages was made, a reduction which we could not

make without reversing the previous action of the
Court sess

(5) there is every reason to fear that to materially
increase the costs of production would, in some
cases at least, result in the closing of the mine,
with the inevitable consequence of reducing the
number of men employed on the West Coast, and
thereby presumably affecting the general pros-
perity of the industrial district ....

(7) in our opinion it is almost certain that the
output of the mines, would be diminished were
awards made in these cases, that would stimulate
competition from abroad, diminish employment in
New Zéaland, and operate detrimentally to the
interests of the many ....

(8) moreover we felt that such injustice as would ensue
in the making of an award would produce great
discontent that would lead to results of the most
injurious character to the industry affected, and
that probably both bf these consequences would
emerge with the result that in the end the greatest
sufferers=if any indication can be drawn=would be

. the employers or a large section of them ....

(2) apart from the difficulties arising out of the
impossibility of deliberately doing injustice: we
find it impracticable to make a workable award ....

(ﬂQQJfbr.the foregoing reasons we find that the only
course open to us in each of these cases is to
make no award .... 22

ez, QQL"L5151#4{1~pp; 272-273, February 1%05.



167

The Court's decision since some nine trade unions and nine coal
companies were Joined under the application, virtually regulated the
industry in Westland and had large ramifications for coal miners every-
where in New Zealand. Given the intensely symbolic nature of the bank
to bank issue, there can be no doubt that this decision was a major
contributing factor in the development of militant hostility within
first the Miners' Federation and later the 'Red Fed'. It is also clear
that by 1905, questions of the effects of the Court's decision on the
climate of industrial relationand the important matter of a continuing
trade union confidence in the officers of the Court was subservient in
the President's mind to what he perceived to be the larger economic
questions of the employers' ability to pay, and the industry's abadlity

to stand the increased cost.

Unfortunately the Court's willingness to make judgements of the
type Jjust described, amounted in trade union eyes to little more than the
acceptance of employer evidence ok face value. There might also have
been less suspicion of the Court's motives, if it could have been
demonstrated that the qualifications required Wn the President included
evidence of training in economics and commerce. The anomaly inherent
in the situation was described by two contemporary observers in the

followipg manner:

The President is a Supreme Court Judge, a barrister
with all the conservative devotion of a legal mind to
form and precedent called upon to decide intricate
technical questions which may be strictly legal or not,
in a Court whose procedure is not to be fettered by
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precedent and to embody his decisions in awards
which must avoid technicalities .... 23
Given the inherent contradictions in the President's role, it was
inevitable that the incumbent would tend to err toward caution, and

precision wherever and whenever it was possible.

An example of this tendency to observe the letter of ‘the law when
considerable doubt appeared in a case was offered in 1903, as the con-
sequence of changes in an award promulgated in Auckland. The furniture
union had originally been covered by an award in 1899, and was requesting

renewal and an increase in the award rate.

On 19 February 1903, the Court convened and in due course ruled
that the award rates for workers in the job categories of cabinet making,
chair and picture frams making, and upholstering, were to be increased

from the 1899 rate of 1s 1@ to 1s 3d per hour, this new scale to come

into operation on 28 Feburary 1903.

The first indication that trouble was brewing came on the day that
the new award rates went intﬁ operation. As a consequence, thirteen
employees of the Tensen, Garlick Compeny and four employees of the Direct
Supply Company were duly dismissed on the grounds that they were
incompetents and unable to earn the new rate. Following this,on 6 March

the action of the companies involved was endorsed by a special meeting of

23 , R.F. Irvine and 0.J.T. Alpers, The Progress of New Zealand in the
Century, London. 1902, p.350
For adverse comment on the minimum wage question in New Zealand and
the need for the British to consider the issue as subJject for special
legislation see 'The Case for a Legal Minimum Wage', Fabian Tracts,
New Heptarchy Series, 5, July 1906, p.7.
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employers in the trade who passed a resolution intended to recognise:
... the obligation of supporting in every way any
member who may in the judgement of the union,

through lockout and labour dispute be placed in the
circumstances needing assistance ....2l

It appeared that the employers in Auckland were ready to make a test

case of the issue, and in due course, after heing givea notification

- Tregear appeared to lead the prosecution in an action filed by

the Department of Labour., The charge asserted that a breach had occurred
because in dismissing the employees concerned, the company was discrim-
inating against men because they were trade unionists. This was a

tactical error on Tregear's part,because in order to make the breach valid,
he then had to prove that it was the employers' intention in each case

to discriminate against the men as unionists 'qua' unionists. This he
signally failed to do ,for as Justice Cooper pointed out in his decision,

under the terms of the charge ¢nd the evidence presented, the employers

had no case to answer.

It is possible that if Tregear had avoided reference to the union
matter and pointed out to the Court that the dismissed employees had
given satisfaction at the old award rate, despite the fact that the
employers, if they wished, could have applied for an under-rate permitg
& nd that the guestion of incompetence had only come up af'ter the award
rate had increased, The Court might have listened with some sympathy to
the charge., But in the event, the style of approach led to an embarrass-

ing public humiliation for Tregear, when Judge Cooper censured him for

the way in which the action was brought,

2k | JDL, 11, 122, pL66, March 1903.



The case's importance however lies in the fact that during the
incumbency of Judge Cooper, his successor, Judge Chapman, and finally
Judge Sim, the Court was to give increasing emphasis to the formal
presentation of the evidence, and revealed an increasing unwillingness
to go outside its formal terms. Yet in matters affecting the economic
state of an industry, this formality was somewhat contradicted by each
President's willingness to make large hypothetical assumptions about
economic causes and effects based, usually, on the employers' evidence

that the state of business did not warrant a change in award rates.

An example of the Court's inconsistency in its apparent determin-
ation to control wage movements is offered by a case taken by Judge Sim
in 1907. On 18 February of that year, the Court gave its decision in
the renewal application of the Otago and Southland Miners' Union, which

contained a claim for an award increase. In refusing such an increase

the Judge said:

The evidence satisfies us that the market for the
employer's coal is likely to be reduced in the near
future, and that decreased output will mean increased
costs of production. In these circumstances the

Court did not feel Jjustified in altering the existing
conditions except in some small respects. For this
reason, shift wages have been maintained at ten
shillings per shift, although it is clear that the
standard rate in the neighbourhood is eleven shillings
a shift .... 25

Judge Sim appeared to be oblivious to the fact that the employer's

argument of a declining market was offset by the fact that prevailing

25. Otﬁgo and Squthland Miners' Award, JDL, 15y 469, po 303,iarch - 1907.
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market conditions in the district had already raised the shift wage by
one shilling over the old award rate, and that if the employer's case
on its merits demanded wage restraint, then the trade union Jjust might
have been persuaded to accept what amounted to a freeze, at the pre-
vailing level. In fact, his judgement could only be construed by the
trade union in one way -~ as an open invitation to the employers in the
district to cut back shift rates by one shilling. Small wonder then
that trade unioﬂ leaders were by this time frankly despairing of the

Court's attitude toward award renewal particularly in the matter of

rate increases.

This feeling was given tacit expression at the Trades and Labour
Councils Annual Conference for 1906, where the opinion was formally

recorded that:

While it may not be the present duty of the Court to
ad just the economic value of money wages, we consider
that until very recently the Court had attempted
to do so. Now with the IC and A Act tying the hands
of the unionists,and the Court ignoring the economic

value of wages, some steps must be taken to secure
economic justice for the workers ....26

The message intended for the Legislature was clear;. éiven the
Court's current policy teward award increases, there was now the necessity
to consider wage fixingot only in terms of skill and reward,but in
relation to the fact that the cost of living was rising as measured by

upward movements in consumer prices. The result was, as we shall see,

26 . Trades and Labour Councils Annual Conference Report, 1906, p.9
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an emerging demand for what.can be described as a two-tiered wage
policy, the first requiring that government introduce a minimum wage
standard, the second that wage increases be seen in relation to any
movemements upwards in the cost of living. It appears then that the
Court's policy of basing award increases upon economic conditions

was having an important side effect, for during the rest of the period
covered by this thesis, we shall see an increasing trade union

emphasis upon the question of adequate compensation for movements in

the cost of living.

Unfortunately these changes of emphasis demanded by the trade
unions placed the Court in a new kind of dilemma.27 For as the central
wage fixing agency in the IC and A system, it now had to define what
a minimum wage was, if its policy in this direction was to have any
meaning, and do so without any real guicdance from government.

The result was that the Court proceeded to develop what it

considered to be a minimum wage policy,and this initiative can now be

considered in detail.

27. By 1907, the demand for a national minimum policy through
appropriate amendment to the IC and A Act was an official policy
plank of the Trades and Labour Councils. Trades and Labour
Councils Annual Conference Report, 1907, p.7.
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The Cost of Living Issue: Worker Demands and the Court's Response.

It is a matter of no small significance that when the Trades and
Labour Councils Conference of 1906 called for a manifestation of formal
discontent at the way in which the IC and A Act was being administered,
strong support should have been forthcoming from seamen, wharf labourers .
and stevedores. The repeated problems of the seamen in their relation-
ship with the Court has already been described, but what of the groups

that in later history of industrial conflict in New Zealand were to play

a leading part?28

In industrial terms, 'watersiders' in New Zealand share much in
common even now, with theip counterparts in Australia and Britain, and
in the period under discussion, their daily work reflected all that is
meant by the term 'casualisation': physically arduous, irregular in

29

hours, lacking in 'job security, with attendant low average earnings.

Some indication of the slowness of upward movement to be found in

award rates in this industry is given by the comparison of wage patterns

in four ports during this period.

28, It is a fact of labour history, that the seaports of New Zealand
have . ~ been at the centre of major industrial conflicts in
1890, 1913 and 1951. See H.0. Roth, Trade Union in New Zealand,
op.cit., ch.2, C.V, Bollinger, Against the Wind, ch.2y . and GzM{
Bassett, Confrontation 51, Wellington, 1969. MER-

294 For a comparison of British and New Zealand conditions see D, Wilson,
The Dockers: a Study in Change, London, 1971 and P.M. Pettit, The
Wellington Watersiders: the Story of their Industrial Organisation,
Wellington, 1948.
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In Gisborne, an award was first granted in 1904 which laid
down an hourly rate of 1s 4d and an overtime rate of 2s 1d. By 1908,
a second award had increased the hourly rate by 2d leaving overtime
stationary. In Wellington a first award of 1901 established an hourly
rate of 1s 3d and an overtime rate of 2s 0d., At the second award
hearing of 1908, the increase on both the hourly and overtime rates was
1d in each category. At Napier, a first award of 1904 established an
hourly rate of 1s L4 and an overtime rate of 2s 1d. When this rate was
first reviewed in 1912, the hourly rate was increased by 2d and the

overtime rate by 5d per hour.

In the case of Dunedin, a first award of 1899, established a
general hourly rate of 1s 3d for most hands and an overtime rate of 1s 64,
with the exception that the overtime rate for workers handling meat was
2504 per day. When the award was first renewed in 1908, the general
level of hourly wage rates and overtime rates was left stationary, and
the award permitted an increase only in the case of meat handlers whose
new rates were 2s 0Od per hour plus 2s 64 per hour for overtime, and for
guano workers, whose rate was lifted from the basic general hourly rate
of 1s 3d to 1s 64 with overtime raised from an original level of 1s 6d

0
per hour to 2s Qg per hour.3

W het

30. Department of Labour, Annual Report, AJIR ,.F=11D, 1912, p.18.
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A number of importent limitations on the award system became
apparent when the data was examined, first the fact that,despite the
original intention that awards should be of three years duration, two
out of the four awards cited ran for four years before renewal, one ran
for seven and one ran for eight. Again the evidence reveals that even
within the framework of one award, rates for jobs differed very consid-
erably within a single port's labour force, where meﬁ were not
designated by occupational skill but called upon to meet specific loading
and unloading demands created by the type of vessels they were servicing.
Thus within an ostensibly homogeneous occupational group, earnings could
vary very considerably depending upon job allocation over a period of

time,

The watersiders'situation mustalso be seen in the context of what
can be termed the economic effects of a widening of award provisions to
cover industrial as opposed to skilled workers, for as the I and A
system developed, lower paid workers came increasingly under the

31

conditions of awards laid down by the Court.

The strong feeling that the bulk of workers now joined under the
IC and A Act, were not receiving an equitable share of the prosperity
that accompanied current economic buoyancy in the country was put on

record at the Trades and Labour Councils Annual Conference of 1907, when

31. For a further elaboration of this argument see M.B. Hammond,

P. 4L,



a report was tabled that purported to express trade union views on the
current effectiveness of the IC and A system. It concentrated solely
on wage matters and asserted:

That whereas it is most dift'icult to say whether any
increased remuneration received by the wage earning
class or improved conditions of employment are[sic |due to
the very active state of trade. and the general
conditionSiof prosperity prevailing, we are-

confident that of the enormous increase of wealth
produced, the workers have received an éntirely
inadequate proportion., and in the-cese of the Unions of
Wiorkers which have received awards from the Arbitration
Court during the last seven years, we find that these
Unions have every time been refused advances, although.
the purchasing power of the workersg! earnings have been’
continuously decreased  and are still on the decline; ‘
this being due to the general increase of the prices

of commodities and rents.

There seems little likelihood of the workers receiving
any future increase in wages from the Arbitration
Court. The workers in general must recognise that
while their proportions of the profits of an industry
are fixed by the operations of the Act and scarcely ever
rise above the rates fixed, the minimum rate of pay
being in general the maximum rate, the Act makes no
provision on limiting the proportion of profits that
shall go to the employer .... The Conciliation and
Arbitration Act is not even a partial solution of the
economic and social troubles of the wage earning class,
nor can it ever touch the matter unless the Court is
given power to adjudicate on the matter of interest,
rent and profit,at the same time as they deal with
WaEES +...32

Clearly from the official trade union point of view, the real solution
to the problems posed by the Court's wage fixing policy was not to
abandon IC and A, but to extend its controlling mechanism to cover all

aspects of economic activity that impinged upon the wage process. Indeed

32. Trades and Labour Councils Annual Conference Report, 1907, p.&9.




the report concluded with the fervent wish that precipitate action by
trade unions, of the kind that New Zealand had experienced with the
slaughtermen's strikes of February 1907, would be avoided in the future.
The trade union response to the effects of centralisation of the wage
fixing function under IC and A can thus be described as a paradoxical
call for the strengthening of the process of centralisation, on the
popular assumption that it was not the IC and A process itself, but its
administration that was at fault. For in the collective minds of the
trade union leadership the major purpose of the legislation was the
re-distribution of income, through a constantly increasing level of wage
rates based upon a constantly increasing level of national income. When
the Court began to default upon its responsibility in this regard, it
followed that attention then tumed to the question of income maintenance
in the face of what was generally regarded as a mistaken policy on the

part of the Court.

In its attempts to develop criteria through which the principle
of a living wage could become an administrative reality, the New Zealand
Arbitration Court drew heavily upon the Australian experience. In 1907
the President of the Commonwealth Arbitration Court, Justice Higgins, had

handed down a key Jjudgement in the International Harvester Case.

Under the terms of the action, the Court was asked to define what
constituted a 'fair and reasonable' remuneration for an employee. Justice

Higgins therefore ruled that:
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The provision for 'fair and reasonable' remuneration
is obviously designed for the benefit of the employees
in the industry; end it must be meant to secure to
them something which they cannot get by the ordinary
system of individual bargaining with employers ....
The standard of 'fair and reasonable' must therefore
be something else, and I cannot think of any other
standard appropriate than the normal needs of the
average employee, regarding as a human being living in
a civilised community ....33

This judgement had en important influence upon Justice Sim who stated
in an interview with M.B. Hammond, that Judge Higgins had "... expounded

more . fully than anyone else, the doctrine of the living wage".Bu
Under the terms of what it called an 'Excise Standard', the
Commonwealth Court proceeded to make provision for a basic wage in every

award that came up for Jjudgement as a matter of accepted procedure.35

By contrast, and despite his avowed procedural debt to his
Australian colleague, Judge Sim continued to demand, as a pre-requisite
for such a decision, clear evidence that the cost of living had risen in
the district within which the award applied. Indeed in the Gisborne

Painters' Case of 1909, he went so far as to assert that the evidence

33. The Harvester Judgement-Ex Parte H.V. McKay, 1907, CAR. 1, cited in

H.J. Glasbeek and E.,M, Eggleston, Cases and Material on Industrial
Law _in Australia, Sydney, 1973, p.162.

34. 'M.B. Hammond}The Regulation of Wages in New Zealand' Quarterly
Journal of Economics, 31, May 1917, p..21.

See alsq'Judicial Interpretation of the Minimum Wage in Australiay
American Economic Review, 3, 2, June 1913, pp.259-286.

'The Australéasian System of Compulsory Arbitration, Proceedings of the
Academy of Political Science in the City of New York, 7, 1917-1918,
pp.13-34.

35. The Higgins policy continued in force until 1911, when rising discon-
tent at the prevailing standard rate led finally to the decision to use
precise measurements of the cost of living as the crieria for the basic
wage. This led in turn to the introduction of what was called the 'A!

series index, based upon movements in the cost of rent, food and
groceries. Glasheek: and Eggleston, ps173.
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presented pointed to the need to lower the preveiling award rate
rather: that to increase it. On this occesion he warned the trade unions

that:

Much expense and disappointment will be avoided if
the executives of unions will ponder well what we
have said,and if before originating a dispute they
will ascertain that there is som=: cefinite and
reasonable grounds for asking for an alteration
in the terms of an award,and will recognise that
without such grounds it is useless to ask for an

alteration....35

Unlike his Australian colleague, Judge Sim was not prepared to
treat the demand for a living wage as a special case,requiring
that a wage standard be set up outside the normal context of wage-work
Sérgaininga Indeed, according to Hammond, Judge Sim's approach was
based on the following principles:
In the absence of eny reliable statistical statement
as to the cost of living in New Zealand,the Court
considered that 8s. 0d. was sufficient to guarantee
a living to workers in unskilled occupations....To
this minimum wage of 1s. 0d. an hour,which in the
opinion »f the Court constituted a living wage,it
was the custom of the Court to allow from 3d. to

Ld. per hour in addition,es a minimum wage for

skilled workerss...36

‘Cicarly the twin issues of the minimum and the living wege were

confused in the President's mind,since it had become the function

of awerd rates to set minimum levels,vith local labour- market conditions

influencing the prevailing rcte.By contiest,the living wage principle aimed at

35. Book of Awards, 10,1909, p.192.
36. Hammond.,p.423.
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setting a fleor level below which wages should not be permitted to
go in the interests of people on marginal incomes who were being
pushed down into real poverty. The adoption of eight shillings as
the standard was in fact a direct borrowing from the prevailing rate
in the state of Victoria, irrespective of the fact that there was
no autoustic correlation between needs in Australia and in New
Zealand. The preservation of a relativity between skilled and
unskilled workers was also indicative of the fact that Judge Sim
could not perceive of a wage structure based on social needs and

existing outside the central wage fixing system.

In his policy of wage restraint, the President of the Arbitration
Court was to receive tacit support from an unexpected quarter. The

British #3111 Ramsqy MacDuinald , visited New Zealand during

1906, and examined the IC and A system. In a later article published
in this country, he criticised the trade unions for placing pressure

on the Court in the matter of wage increases arguing that:

They have in the past concentrated too much on the
amount of wages received and as a consequence have
overlooked the fact that while wages have increased
the cost of living has gone up out of all proportion
to wages .... It would be foolish if they tried to
force up wages in keeping with the cost of living,

for such a step would only further increase the cost
of living ....38

37. See N.,S. Woods, 'A Study of the Basic Wage in New Zealand prior
to 1928Y Economic Record, 9, December 1933, pp.233-270.

38. JoRw .MacDonald, ‘Arbitration Courts and Wage Boards in Australasia'
JIDLga6 , 184, phh9, June 1908.



As far as MacDonald’ was concerned, the real effectiveness of the IC
and A system as a protector of imdustrial peace, had never really
been put to the test, because a general policy of protection coupled

to prosperous economic conditions had enabled the Court to operate

with:

... a fair amount of latitude for the manipulation
of nominal wages .... Wages have been high, rents
high, and profits have been by no means meagre.
Under such circumstances, it was easy to prevent
disputes, and until the margin of such circumstances
have been reached no real test can be placed upon
the New Zealand method of' arbitration as a guarantee
of industrial peace ....39

He also accused the trade unions of practising a policy of selective
criticism in their attacks upon the President of the Court asserting:

That Mr Justice Chepman was making law not administ-
ering it was a grievance voiced at the Arnual
Conference of Trades Councils in 1906. But when Mr
Justice Williams on considerations of equity, put
into his awards a provision that preference should

be granted to trade unionists, he was legislating and
not administering, and when the employers attacked
Mr Justice Williams, one of the unionists wrote, it
is something extraordinary that enemies to the workers
should be permitted to traduce the Labour Courts with
impunity ....40

Unfor tunately ﬁacDonalﬂ could offer no alternatives to the status quo
and his criticism therefore lost its edge. He also gave no indication
indeed, he appeared to be surprisingly unaware, that the Court after
the ‘accession of Judge Chapman in 1903, had begun to embark upon a

policy of wage restraint, and that during his visit, award rates were

certainly not increasing but tending to stand still.

39 . ibid .

40, ibid., p.40,
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The enormous problems inherent in any attempt to design an
effective policy to resolve the needs implicit in the demand for a
living wage, still remained even after govermment was prompted to
act in the matter. A Royal Commission on the Cost of Livinglset
up in 1912, under the chairmanship of Edward Tregear, proceeded to
take voluminous evidence, some highly sub jective, and reached the
tentative conclusion that between 1896 and 1911, the level of
general money wages had increased by a total of twenty-four per cent,
while the rise of real purchasing power had risen by eighteen per
cent, indicating a general increase in prices of the order of six per

L1

cent,

However,alater and more comprehensive study completed by G.W.
Clinkard in 1919, .  _. contradicted the 1912 findings and

asserted that:

... despite the nominal increases in award rates,
the level of real wages as measured by award rates
corrected by the Government Stetistician's index
number of retail food prices, was falling rapidly

.u-nl’-z
The answer to the interpretative confusion that accompanied attempts
to measure the cost of living in this period, awaits more detailed

studies of the general economic conditions that prevailed between

41, Royal Commission on the Cost of Living Report, AJHR, H-18, 1912,
p.1 and Table 35,

42. J.B. Condliffe, 'Experiments in State Control in New Zealand',
International Labour Review, March 1924, p.339.
G.W. Clinkard, 'Wages and Working Hours in New Zealand 1897-1919°',
New Zealand Official Year Book, 1919, pp.893-935.




183

1900 and 1914.

But from the point of view of this thesis, the growing
unpopularity among trade unions of the Court's attempts to restrain
wage movements in the general economic interest, M&y. have been
influenced by the existence of a growing rate of inflation, which

undoubtedly affected real purchasing power,

The appointment of Judge Sim in successionto Justice Chapman,
marked more than thecontinuity of a developing policy of wage
restraint. It ended atraditional assumption among trade unionists
that industrial and company profitability was a legitimate criterion
for a demand that the award rate should be increased. For as the new

President ruled soon after taking office:

Any attempt to bring about a better distribution
of wealth must be outside the sphere of the Court
and by such means as profit sharing, co-=operative
production and socialism ....L43
This statement of policy, for that is was it really was, consequently
destroyed any hopes that the trade unions still entertained that the

Court would return to the practice of income re-distribution through

the medium of increasing wage rates in awards and agreements,

Thus the Arbitration Court's approach to' wage restraint stands
alongside its other policies with regard to preference, under rate

permits and precision in the pleading of cases, as evidence of a

ks Hammond, p,L23.
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growing tendency for the Court to centralise and control the major
functions of the IC and A system. The question inevitably arises,
how did the employers respond to the Court's initiatives in wage
matters during this period? The rest of the chapter will be devoted
to a consideration of employer attitudes toward minimum wages and to

some of the countervailing suggestions they brought forward as alter-

native means of wage fixing.

The Court's Wage Policies and the Employers Attitudes and Responses.

In his study of the Australasian labour movements, V.S. Clarke
observed that the attitude of employers toward their responsibilities
under the awards of the Arbitration Court varied greatly in accord-
ance with "... the more or less perfect adjustment in the individual
awards to the conditions and customs of the industry they covered", W
That this conclusion also had relevance with regard to their attitudes
toward the minimum wage provision, implicit in an industrial award
was borne out by various interviews he conducted during his inmzest-
igations, as illustrated by the following comments:

A Manufacturer:

The maximum and the minimum wages become equal and the Court
establishes an average for the minimum wage ..

A Building Contractor:

We have to raise our maximum wage in the building trade when

the minimum is raised, or the better men would not care to do
more work than the poorest ....

L, V.S. Clarke, The Labour Movement in Australasia, Sydney, 1908.p.350
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An Employer and Conciliation Board Member:

The greatest weakness of the Act, is the deag level of wages,

it creates, and the dead level of mediocre workmanship
resulting ....

An Ironworke Superintendent:

The maximum wage is not the maximum wage for us. We sack a
poor man when we can get a good man, and pay him more than
the award. That is most profitable for us and keeps the men

cheerful ...{Aﬁ
It is thus clear that individual employers were adapting the wage

conditions laid down under industrial awards and agreements to meet

their particular circumstances.

By contrast, :the first indication of the New Zealand Employers'
Federation antagonism toward the principle of a minimum wage in
awards and industrial agreements, was ' gyplicslly announced ©On 23
April, 1907 at the quarterly meeting of the Canterbury Employers'
Association. The speaker was G.T. Booth, by now National President of
the Federation,and he began his address with the assertion that the IC
and A Act had been a qualified success in the sense that it had settled

industrial conditions and to some degree, brought industrial peace. But

in wage setting, it was his contention that the IC and A system had

been an unmitigated disaster for:

45, Abide, pe351. - ) . See also V.S. Clarke, 'Labor Conditions
in No w Zealand', United States Burecaw of Labor, Special Report,
L9, “907.




I am sadly afe~ildthat the establishment of
artificial wage rates is leading us in the wrong
directionfrom the eeonomic standpoint. It -is. .

the economic eificiency of labour that counts.

We cannot hope to deveiop our manufacturers or
successfully wresist foreign invasion, if we are to
continue paying three times as much for labour as

is paid elsewhere. That is not to say that weshould
seek toreduce wages. No sane employer would do that
except under pressure of bad times or excessive
competition. We must find some plan that will
bring out the latent possibilities of our

factories, and this, it seems to me, can best be
accomplished by encouraging our most capable
workers instead of discouraging them cee b

Booth then went cn to criticise the wage system in more detail with

the claim that:

The time wage system is inadequate. The piéce work
system is obJjected to not entirely without good
reason, The premium plan is probably the best yet
devised, under which a standard rate of pay is -
fixed for a standard output, and a premium is paid
for excess production. Under this system the average
workman is assured a standard wage, while the
superior .. . man is enabled to add to his earnings
and encouraged to use his wits and his superior
ability to his own advantage. Of this I am con-
vinced, that the present system of wniform wages
and rigid conditions imposed by a state authority
is not conducive to industrial efficiency, and

86, G.T. Booth, The Labour Movement: An Address, Christchurch, 1907,p.8.
Booth's fear of 'foreign invasion' was a form of pleading, for as
an agricultural implements manufacturer, he was keenly aware that
the International Harvester Trust had established a branch in
Christchurch in 1906. In addition he had been one of the moving
spirits in a combined employer-trade union delegetion to Parlia-
ment to request a forty per cent tariff on American farm machinery,
as a form of protection against the cartel. See AJHR, I-9,

1906, p.1-22. Local fears at the effects of foreign competition
were supported by the fact that during 1907, despite the tariff,
farm machinery and tools to the value of $461,936 were imported
from the United State. New Zealand Official Year Book, 1908, p.416.




while there is much to be said in flavour of our

Arbitration system, in this important matter it
stands condemned ....47

What Booth was calling for was a freedom for employers to develop
their own wage fixing system, by negotiation with the workers,with a
view to establishing a more direct link between wage levels and
industrial productivity. Given the ability to manipulate premium
rates in this way, it followed that the successful employer would be
able to skim off the best labour from the local labour market, simply
by adjusting standard and prevailing rates above those of their

competitors,

His remarks, obviously intended to test the wind, were published
and circulated widely, Inevitably they drew a response from the trade

unions who condemned the whole idea with tremendous fervour:

There again speaks the sweater., Where is the proof
that the top price for your slaves would not have
been the minimum, and your other prices controlled
by the nearness to the starvation line of the others?
Can we not draw plenty of example from other parts of
the world ...? What is the result of the power to
pay what they choose being left in the hands of the

k7., Booth, p, 8,

It appears that the idea of a premium wage was not without

support from some trade union leaders, for as Clarke's interviews
demonstrate:

The President of a Trades Council:
The employer makes the minimum wage the maximum. It would be

better to have a real maximum if it could be done without
injuring the better workman ....

The Secretary of Several Unions:

I should prefer to have wages scaled as near as possible to

output, and some system of bonuses established for better
workmen under the award

Clarke, p,352..
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employers? Is it not the creation of slums, with
all their accompenying drunkeness, and vice and
misery ...?

And again on the question of the premium plan:

It is a grandl systemwill] sic] set man against man,
and there is no doubt that under the lash they will
produce more, at any rate for a time. True the men
will wear out sooner, but it costs nothing to the
individualist to replace them ....L8

Despite this vigorous trade union response, the New Zealand
Employers' F?deration continued to make an issue out of premium
wages, Thus?on 28 August 1907, in an address to the Federation's
Nationel Conference, We Scott, Secretary of the Otago Employers'
Association told the assembled members, tnat the system of fixing
high minimum wages through awards and agreements had proveﬂ a
disaster as far as New Zealand was concerned. After reiterating with
approval Booth's argu ment in support of' the superior worker he went
on to suggest that real improvements in the relationship between wages
and productivity could be attained:

If the workers would only realise that if they are
to have . . increasd 1 wages on a permanent and
lasting basis, they -must - -~ earn them in some
way, or otherwise economic laws would reduce them
again in spite of legislation .... The general
increase in wages all round coupled with extra wages
for overtime, reduced hours and other altered

L48. The authors H.R. Rusbridge and R.T. Bailey ,were respectively
President and Secretary of the Christchurch Trades and Labour
Council. See The Labour Movement in Australasia: the Views of
the Workers: a Reply to Mr Booth, Christchurch, 1907, pv 3-4.
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conditions have largely contributed to the enormous
increase in the cost of production and the increased
cost of living, which the workers instead of trying
toremedy, propcse to still further aggravate .....49

In other words, Scott was obliquely blaming the IC and A Act for

setting too high a 'wage floor' in the mzking of industrial awards

and agreements,

The employers' argument was to receive powerful public endorse-
ment from a leading member of the Ward Cabinet when ,on 17 June 1908,
Sir John Findlay, the Attorney General, addressed a meeting of the
Liberal and Labour Association in Wellingtor:, He began with an
historical resute of the main prinbiples of wage thecry, and said

that an important question had to be decided:

... waether or not the operation of the Act is merely
to increase the nomir.al wage leaving the minimum

wage stationary, or in other words to take away the
benefit it confers as higher wages by causing a
corresponding increase in prices .... If this is
truly its operation, then I admit that the Act as it
stands is of no value to the workers as an instrument
for getting them a better wage .... 50.

Findlay was describing what today would be called a wage-price spiral
which assumes that any increase in wages carried over in terms of

additional costs to an employer is then transferred to the consumer

by means of the employer raising the price of his commodities. He then

L9, W, Scott, The Industrial Conciliation and Arbitration Act:
its Past, Present, and Future, Wellington, 1907, p. Y

50, Dr. J. Findlay, KC, LL.D.
Labour and the Arbitration Act: An Address, Wellington, 1908, p.b.
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went on to tell his audience that no statistical process had been
able to demonstrate that there was a 8€rrelation . between wage
increases and price movements, a suggestion that must have confused
the more perceptive members of his audience. The way out of the
dilemma he went on to suggest was to introduce the principle of 'gain
sharing' which involved:

sharing the gain or saving of the cost of production

irrespective of the rate of profit realised by the

employer, and is definitely to be distinguished from

the scheme of profit sharing under which the amount

of bonus is dependent upon realised profit ....>1
After thus suggesting a wage system based on what looked suspiciously
like Marx's theory of surplus value, Findlay moved on to condemn the
recent strikes that occurred in the freezing industry, suggesting

that:

... the sanity, fairness and the industry of the
great body of our workers is not to be Jjudged by
the silly demands and violent designs of the noisy

few ,... We must not confuse noise with numbers
....5.2

This latter part of his address raised substantive issues that will
be discussed in more detail 22ascquently, but for the moment
the importance of Findlay's address lay in the fact that a senior
member of government appeared to support the employers' suggestion

that the wage fixing process under IC and A was not doing its work,

51- ibid-’ p-131

52, ibid., petk.
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The employer's case was given some impetus by the fact that a
nunber of the more vociferous advocates for effort wages, were
already introducing changes in wage setting into their firms. For

example, G.T.Booth, as a partner in Booth =131 MacDonali ©f Christchurch
had developed a premium wage system, while in the Legislative Council,
Ty George #., a Director of the Waihi Mine,told his colleagues:

I am a believer in the energy wage. It is very
difficult of course f£o have any system in which energy
is paid without creating some unfairness as regards
other workers,but we do not want to see all labour
on exactly the same level. And now I must speak of

a.. mine with which I am acquainted - the Waihi
Mine. "We have got over the question. there. There we have
got the energy wage and the result is we have got the
pick of the miners in the.Dominion. We have got the
contract svstem there, and we.had Breat difficulty
getting it introduced.... I would guarantee that if
any man goes up there he will find that with the
exception of a few «.. the miners would not go .back
to the 0ld system....53

The events of 1912 in Waihi would tend to proveGe orge wrong, but at

the moment when he made his speech, he was reflecting employer

discontent at the way in which the IC and A system confined them and

raised their labour costs.

The underlying beli& that superior labour should be given the
opportunity to earn more, was reinforced by the experience of the New
Zealand employers as a group. Since many successful business men had
lifted themselves from the ranks of the masses,it was easy to assume

that the protection of the vast mass of the workers by the industrial

law, however morally appropriate, could only hinder the progress of

men of ability.

53. NZFD, 145, B+635,30 September 1908.
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Thus the prevailing dpinions of employers on wage fixing
questions were by 1907 running counter to the philosophy of state
control, and ironically, the Court gained scant recognition from the
employers for trying to ensure that the upward movement of wage rates

should not outstrip the employers' ability to pay.

The point has already been made, and will be further elaborated
in some detalil below ', that while employers as a strategic principle
aimed to limit the functions of the IC and A system whenever possible,
the trade unions saw their main task as the extension of the control
exercised by the award system over as many employers as possible. Many
trade union leaders even in times of adversity, imiposed by what they
felt was an unsympathetic Arbitration Court, remained consistently
loyal to the principles of IC and A. Psychologically, the award
system as the apex of the labour laws had freed workers from the age
old fear of exploitation. To return therefore to the manifest
uncertainties of collective bargaining with the employer would not
only involve a shif't in thinking, but the abandonment of the solid
achievments that the trade unions had registered since 1894. Thus

thg strongly opposed this type of euployer' innovation.

It is therefore necessary at this point to consider the legis-
lative changes that ﬁad occurred between 1903 and 1907, as indicative
of an increasing tendency to both centralise functions and to regulate
administrative industrial behaviour in a more punitive fashion. Since

the process of legal amendment was accompanied by a consistent
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tendency toward an 'official employer' and an 'official' trade

union position, Attention will also be paid to the way-in which

these groups were developing divergent expectations from the IC and

A system while finally the scene will be set for the events of 1907

and 1908, a time when not only major legal change, but also the validity

of the IC znd A system was both challenged end debated.
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CHAPTER SEVEN.

Legislative Changes and Employer-Trade Union Reections: 1903-1907.

It has been esteblished that the process of amendment to the
principal legislation that began in 1896 became a regular item on the
legislative agenda, as government strove to translate the law into
the practical world of industrial relations. It has also been esteb-
lished that in terms of the period under consideration in this thesis,
1901 stood as a watershed. For with the decision to make access to
Arbitration easier, at the expense of the Conciliation process, it is

clear that new kinds of administrative problems were bound to emerge.

This chapter will first examine the process of legislative change
that took place in the period 1903 to 1907 in terms of the tactical
responses of both employers and trade unions to the new legislation
as it was passed by Parliament and administered by the Department of
Labour. Attention will then be directed toward first the Auckland
Tramways' dispute of November 1906, and then the Slaughtermen's disputes
of Feburary 1907 as manifestations of industrial direct action within
the IC and A system and as symbolic events signalling the end of the
long period of industrial peace. Finally,consideration will be given
to the initial response of government to what was ultimately seen as
a challenge to the principles of IC and A before the question of
political initiatives for changes in the law and : the reactions of

employers and trade unions are discussed in the final chapter of the

thesis.
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With the passing of the IC and A Amendment Acts of 1903-190L,the
Arbitration Court became the major agency of the IC end A system.

In consequence by 1903, it was faced with the task of developing

the administrative support necessary to cope with the heavy volume of
formal hearings that it faced after the Willis Amendment began to
take effect., The administratiw situvation was complicated by the

fact that Justice Chapmen had firm views as to the role of the

Court, not only in its legal work, but as we have seen, in the

matter of the economic framework within which the wage fixing function

should be carried out,

The extension of the Court's duties to embrace economic as well
as industrial matters did not go unchallenged by the parties concermed.
Both employers and trade unions began to develop collective responses
both to chaniges in the legislation and toward the initiatives taken by
the Court in policy interpretation. It follows that any analysis of
legal changes in the period 1903 to 1907 must include some discussion
of the way in which the parties measured the effects of such changes

upon their notions of self-interested expectation from the IC and A

system,

Both employers and trade unions found that there were strategic
advantages to be gained from the adoption of a consistent policy and
what can be described as a 'national' position on the outstanding

matters raised by the legislators in their proposals for changes in

the IC and A Act.
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The forum for such action became the Lebour Bills Committees

of both Houses of ﬁarliament,and the act of making wubmissions,
enabled parties to demanstrate tacit support or propose counter-
vailing arguments,with impressive indications of collective unity.

The strategic value of group consensus dpoinated employer' tactics

at this time,as demonstrated by the opening statement made by

H. Field to the Labour Bills Committee of the House of Representatives

on 13 July 19%4. When gquestioned about his authopity he said:

I should 1like to explain that the deputation
represents not simply the Vlellington Associa-
tion but all Employers' Associations of the
colony. It is the Parliamentary Committee of
the New Zealand Employers' Federation,which is
a federation of all the associations formed in

different parts of New Zealand. 1

On being asked to clarify the future status of employer delegations

he replied:

The strong probebilily is that any representations
they may have to make subsequent to this interview

will be made to us. That has been the understanding
and was the practice last year. All communications

from the Associations go...through the Perliamentary
Committee of the Federation, and the Parliamentary

Committee is representsd here this morning....2

c Evidence before the Labour Bills Committee of the House of
Repre.zentatives, AHR, I-9, 1904, p.1.

2, The delegation of 1903 had in fact proved the value of a single
delegaticn with suthority to speak for all employers. ‘s a
consequence of employer submissions clause sig of the ICand A
Amendment ZAct had beenmodifisd co that eny charge of discriminstion
brought by a trade union against an employer had to be 'conclusively
proved'. See, AJLC, 2, 1903, p.1.
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In the trade union case, plans to organise a national approach

to the matter of parliamentary delegations did not mature until 1907,

when the Annual Conference resolved that:

For the purpose of safeguarding the interests of the
workers,the District Council in Wellington shall be
empowered to annually elect, and from time to time,
111 vacancies on a Standing Parliamentary Committee.
The duties of such Committee to be:

to carefully investigate all legislative
proposals and measures brought forward
affecting labour; report from time to time
to the Executive (and the Federal Council
when in session); make representations to
Ministers and Parliament on behalf of the
Federation,-and generally act~for the

Federation in watching over the legislative
interests of its branches and members....3

The fact that both parties developed the same type of policy toward

the question of formal approaches to Parliament is indicative of the
importance with which legislative change was regarded during this period.
But if this approach to legislative change also indicated a polarisation
in attitudes based upon fundamental differences in employer and trade
union expectations, they were in one particular linked. For their
decision to 6rganise‘ delegations to Parliament stemmed from a mutual
anxiety at the way in which the IC and A system was developing into a
centralised administrative machine with both the Court and the Depart-

ment of Labour enjoying increased powers.,

They differed only in the targets for their animosity for if
Justices Chapman and Sim aroused the wrath of the trade unidns,

Edward Tregear had the same effect on the employers.

3. Trades and Labour Councils Annual Conference Report, 19C7,
Resolution 12, p.68.
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Thus the responses of the parties to ihe process of centralisation
deménstrated two important developments. On the one hand the need

to adopt a defensive attitude toward change, and on the other, a
growing awareness of sectional interest. Both developments in turn,
indicated that the aims and objectives of employers and trade unions

no longer coincided with the govermments's assumptions that the parties

were joined by a general consensus of interests.,

It was the Liberal party's dilemma thot they could not recognise the
fact that sectional interests were polarising, {his despite the fact
that employer end trade union attitudes towards the legal changes

that occured between 1903 and 1907, provided evidence of sectional bias.

It has alrecdy been noted in chapter four that the IC and A
Amendment Act of 1903 marked the highpoint of Edward Tregear's inf'luence
on the IC and A legislation. This made clear by the fact that clauses
four and five of the IC and A Amendment Bill of 1903 were aimed at
preventing employers combining with intent to defeat an awerd, and
also at preventing employers discriminating against trade unionists
in their employ% The purpose of the proposed changes stemmed from
Tregear' s embarrassing failwe of 19503. to convice Judge Cooper in
the Auckland Furniture Trades Case; that the dismissal of workers rvias

a deliberate collusive act on the part of the employers concerned.

L. IC and A Amendment Bill,1903, c.4.2nd c.5
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The employerSresponse was simply to- endorse the Auckland
judgement through a statement made by Mr Field who said:

We believe that this measure is designed toprevent

a repetition of the Auckland experience, at any rate

we believe this to be the case with respect to clauses
"L and . De Our contention is that -these provisions
of' the Bill are entirely unnecessary .... I entertain
no doubt as to the power and jurisdiction of the

Court to effectively enforce its awards, and to carry
out in all matters within its Jjurisdiction the true
meaning and spirit of the Acte...5

In the event, Field could afford to be magnanimous since as has
already been noted, skillful advocacy before the Labour Bills
Committee of the Legislative Council, would so modify the fiﬂal form
of the discriminating clauses as to make them very difficult to
enforce.6 In fact the employers were only marginally interested in
the matter of clauses four and five and much more concerned with
proposals to extend the powers of the Inspectors of Factories, It

was also proposed that:

(1) Every Inspector appointed under the Factories Act
of 1901, shall be an Inspector of Awards under
the principal Act, and shall be charged with the
duty of seeing that the provisions of any indus-
trial agreement, or order of the Court are duly
observed:

(2) Every Inspector of Mines appointed under the Coal
Mines Act of 1891, or the Mining Act of 1898,
shall be an Inspector of Awards, and shall be
charged with the duty of seeing that the provisions
of such agreement, award or order duly observed
in any coal mine within his district ....7

5e Bvidence before the Labour Bills Committee of the Legislative Council,
MJLCy 25 1903, pe8e In the final draft the clauses_beécame:

IC and A Amendment Act, 1903, c.5 and c.5.

6. ibid., c.7-(1) and 7 (2).

7' ibid.o"r,,Cali-n
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Employers were concerned that the process of centralisation already
underway would be strengthened by this increase in the number of
officers available to police awards and agreements, particularly since
the right of entry coupled to wide powers of search already existed

in the legislation.,

The extension of centralising powers did not end there however
for what became clause four of the IC and A Amendment Act of 1903,

authorised the Arbitration Court:

«es to join and bind as parties to the award any
specific trade union, industrial union, industrial
association or employer, where the award relatys
to a trade or manufacture, the products of which
enter into competition in any market with those
manufactured in the industrial district where the
award is in force ....8

The real target of this élause was the employer who operated in an
industrial district but outside the framework of an award. It meant
that if his product came into competition with other firms who were

so bound, he could be Jjoined under the award, despite the fact that

he was not an original party, if the Court thought such a joinder
necessary. This gave the powers of the Arbitration Court a new
dimension for not only were they empowered to regulate the wage-work
relationship, they could now insist that all employers in a particular
industry be Jjoined under the same basic conditions, thus minimising any

advantage a single employer might have in the labour market.

8.ibide -
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The employers' tactics before the Labour Bills Committee of
Council were not to challenge the clauses at this stage,but to
focus at”ention upon the powers of trade unions. Their leader,Field,
thus began by proposing that the practice whereby fines levied for
breach accrued to the parties bringing the action,should be changed
so that suchmonies. could be paid into the Consolidated Fund,he
said:

We contend that these fines should not go to the
unions. We hold further that the giving of these
fines to the unions- to some of them -is of a
most vi]lanous(:si-f;_] character. We contend that

the Comcittee ought to ask, that provision should
be made that all fines inflicted under this Act
should become part of the Consolidated Fund....9

Field was immediately challenged at this point by the Chairman,
on a point of procedure. He countered the suggestion that his request
lay outside the terms of ref'erence of the current Bill, by arguing
that it was within thewmnstitutional Jjurisdiction of the Legislative
Council to amend legislation coming to it from the Lower House, this,
even after members in that chamber hzd voted a clause svend part of the
final Bill. In the event, the Committee accepted his argument and as
a consequence Field was able to move substantially new evidence before
the Committees

Vhat followed must have sounded suspiciously iike an employer®

manifesto for comprehensive changes in the ICand A Act. Field began

9. Evidence before the Lebour Bills Committee of the Legislative
Council, AJLC, 2, 1903, p.8.



by calling for the abandonment of preference, and the removal of all
clauses from awards and agreements that required employers to be so
bound. He also suggested that no trade union be permitted to proceed
with an action in any dispute until it could demonstrate to the
satisfaction of the Court that it had the full concurrence of the rank
and file. Further suggestions were made that an appeal procedure be
introduced and that employers be granted the right to take a decision
of the Arbitration Court to a higher tribunal. Finally, modification
to clause twenty-one of the IC and A Act was requested, to remove the
constraints upon recourse to arbitration, by no longer requiring the
full concurrence of all employers under an award as parties to the

decision to go to the Court,

By contrast, only one trade union officer appeared before the
Legislative Council Committee at this time. .. W.R. Naughton of
Wellington spoke on behalf of his Trades Council and trade unions in

general when he said:

The general opinion is that it makes the Act a
compulsory onew. that is in regard to Arbitration,

If there was any doubt of it before,we do not think
there is now underthis Bill _,_ .10

10.1ibid., p-10.



The absence of large trade union representztion before the Committee
was indicative of widespread support for the legislative proposals
contained within the Bill for it endorsed a maJjor strategic principle
of the labour movement: the extension of IC. and A authority over the
employer., In the event, the proposed changes stood a part of the
final IC and A Amendment Act and the provisions cited above extended

the adminisfrative powers of the IC and A system.

The year 1904 was to see yet another Amendment Bill before the
House which was significant not only for what it did but for what it
did not do. In its final form, the Act contained three clauses. The
first involved prohlems inherent in the definition of employment that
had first arisen after a judgement of Justice Edwards that Wellington
Tram Drivers and Grocers Assistants did not come under the terms of the
law since they could not be designated as industrial workers.11
Subsequent formulationshad all failed to satisfy the precise definition
of industrial employment and doubts consequently still existed as to
the definition of an employer. Clause two of the IC end A Amendment
Act of 1904 resolved this problem by defining an employer as a

person who:

..+ shall be deemed to be engaged in an industry when
he employs workers who are by reason of being so
employed themselves engaged in that industry, whether
he employs them in the course of his business or

not ,...12

11, Department of Labour Annual Report, AJIR, 1I-11, 1900, p.3.

12, IC and A Amendment Act, 1904, c.2.
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The issue that excited most debate before the Labour Bills Committee
of the House of Representatives during 1904 did not find its wgy into the
final legislation. It involved suggestions that the Arbitration Cpurt's
duties be modified in view of the fact that its case load now resulted
in serious delagys with regard to final decisions.

The proposed modifiication contained both legal and administrative
elements,and emanated from thg fertile mind of Tregear In short, he
suggested that in cases involvii.g penalties of e sum less than fifty
pounds, the matters should bte heard in a Magistrate's Court in each
industrial district,and decided without recourse to higher authority.

The employer response was both hostile and illustrative of the
ambivalence with thica they reéarded the Court. For they stfongly
attecked the idea that power should be so dispersed,and their spokesman,
Field, was adamant that: the Court:

is the only fit authority to deal with it [sicl.in its S
enforcement and admninistration....It is to be remembered

thet these awards ere the outcome of a very considerable
anount of evidence and information supplied to the Arbit-
tration Court.... It comes to be practically an expert

in industrial matters; and in the matter of these awards
there is necessitated a considersble balancing and

adjusting in view of all the facts of a casebrought

before the Court.... We therefore think that the Arbitration
Court is the only Court that is competent to enforce and

administer awapdgeeeel’

13. Evidence before the Labour Bills Committee off the House of
Representatives, AJHR, I-9, 1904, p.1.
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The employers' answer to the heavy caseload the Arbitration Court
was facing was to suggest that two such Court's be set up, one in each
island, this to spare the off'icers their peripatetic wanderings
through the industrial districts and to divide the burden of the work.
Field also raised the argument of the previous year that fines for

breach be paid into the Consolidated Fund.

This return to the implication that prime motive of many trade
union secretaries in bringing actions was profit, received endorse-
ment from C.M. Luke, a member of Field's delegation, who argued that
employers were bewildered by the IC and A system and its rapid rate

of growth. He said , he had knowledge of':

mary instences where persons have been' cited'before the
‘Arbitration Court whé had no knowledge at all that
they had committed a breach of the Act. This was due
in a measure to the fact that certain awards were
made= and certain changes in these awards are being
made continually: =.ps3it takes time for the knowledge
to filter through, :d for the owners of industry to
be seised of all the changed conditions in those
awards, Therefore 1 think that when the machinery
is better gresped.-- ana let me say that when there
are fewer changes in awards, then I think there will
be fewer cases in the Court ,...14

At first impression'it would be easy to forget that on 31 August
1904, the IC and A Act celebrated its tenth anniversary. Luke's
argument that employers were still bewildered by the ramifications
of the award system thus becomes difficult to sustain. What he was
really calling for was a static situation where conditions and wage

levels remained constant over long periods. His argument was ill-

4. AJHR, I-9, 1904, D.2.
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founded for two basic reasons, First the IC and A Amendment Act of
1901, through the Willis Amendment, had shifted the centre of gravity
of the bargaining process. The task of employers and trade unions
alike was no longer to argue a case within the ccntext of the need to
make a mutually acceptable decision, under the direction of a
conciliation board, but to plead before the Arbitration Court which had
powers to « legally . enforce a decision without right of appeal.

The second important change had been put in train through the extensior-
of the classification of industrial workers to cover most occupational
groups in the private sector of the economy, with natural consequences
for the growth of awards and industrial agreements, Nor is it easy

to sustain Luke's further argument that awards were constantly changing.
Quite the contrary, for apart from the fact that the Arb itration Court
tended to be conservative in its Jjudgements and cautious in its

general policy, returns forlthe period 1894 to 1912, indicate a larger

degree of stability in wages and conditions than Luke realised,

For example, in the matter of hours worked, the figures reveal
that out of two hundred and twenty-four awards handed down by the
Court between 1894 and 1901, sixty-four occupations had their hours
of work actually decreased, five had them incregsed, and one hundred
and fifty-five had them unchanged during this period, With regard to
terms and conditions, by 1910, seventy-seven occupational groups were
still bound by awards that were originally ratified before 1900, In

one specific occupational category, that of tramways employment, changes
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in wage rates recorded between a first award and its renewal were

1 a

measured in most Jjob categories in farthings.,
Thus when placed against hard evidence, it seemed °~ that Mr
Luke's employers appeared to be the victims of wilful refusal rather
#han honest bewilderment at the way in which award rates and
conditions were changing., If we add to this the fact that after 1903,
standardisation of preference clauses and a policy of wage restraint
were signal factors in the Arbitration Court's approach to its duties,
then the real cause of employer complaint seemed to stem from an
abiding scepli,;isias to the efficacy of the IC end A system more than

anything else,

By contrast, the submissions made by the trade unions during
1904 were more specifically directed toward the actions of the Pres-
ident of the Court. While sitting in the Auckland industrial district
Judge Chapman had caused some anxiety among trade union officers by
changing the traditional form of citation under an award proceeding.
He had advised the trade unionists appearing before him, that,in
future when they brought an application involving a number of employers
to the Court, it would no longer be sufficient to specify the employers
in the trade as a group. The Court now demanded that each specific
employer engaged in the trade to which the award applied be Jjoined as
an individual in the application, and warned that flailure to do so

would invalidate the application.

148, Sumary of Awards under the Industrial Conciliation and Arbitration
Act, AJHR, H-11D, 1912, pp.1-19.
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The trade union view of the Presidentfs decision was put to the

Labour Bills Committee of the House of Representatives in the follow-

ing manner:

Judge Chapman in Auckland 1lately stated that
he thought (and that practically means that it is
his ruling,from which there is no appeal nor do we
wish there should be) it was not the intention of
the Legislature that the union should have the power
to attach an employer and bring him before the .
Court. He has distinctlylzid it down that the unions
have to practically start de novo ...file a case

before the Conciliation Board and then send it on
to the Court ....15

The Department of Labour was also taken by surprise at the Court's

action, as witnessed by the statement made by Edward Tregear when he

appeared before the Committee on 29 July 1904. He begah by expressing

the view that the principle of Jjoinder under the terms of clause eighty-

six of the principal statute, permitted the Court to Jjoin any party it

so wished. The effect of . Chapmankstatemedt was fundamentally

important according to Tregear because:

Mr Justice Chapman has considered that many of the
sections of the Arbitration Act as it is being
worked at present will not hold water and has
given a ruling in Auckland which traverses what

we understand to be the very nature of the Arbit-
ration Act ....16

15. Evidence before the Labour Bills Committee of the House of
Representatives, AJHR, I-9, 1904, p.9.

16. AJHR, I=9, 190L,.p.16.
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Like many trade union secretaries, Tregear was obviously
concerned at the action the Court was taking, for if the President's
decision was applied it would mean that in the preparation of an
action for an award, the trade union would have to seek out every
individual employer in the trade or occupation and join him singly
to the application. He was very much in favour of colonial awards
since sin his consideredsopinion what Judge Chapman proposed could

only lead to fragmentation and great difficulty for the trade unions.

At this point, Tregear placed a supplementary paper before the
Committee which had been prepared with such haste that no time had
been available for printing. In it he suggested that a simple solution
would be for each trade union to signal its intention to join employers
by advertisement in daily newspapers. The employers who were quick
to see the advantages accruing to them from Chapman's proposal,
countered this opening ploy by demanding that of right "... every
employer should have the opportunity of being heard by the Court,

17

before being bound to observe the award".

17.  ibads, 9.27.
2“1 hig decision not to proceed with an award on behalf of the
Auckland Engineers, because the employers were incorrectly
Jjoined, Judge Chapman was overturning previous decisions taken
by his brother Judge Cooper, who had as a point of law, always
distinguished between an industrial agreement as a contract
limiting the application of conditions to the signatory parties,

and an award, as a unilateral decision of the Court, binding on
all parties,
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On the grounds that he believed Judge Chapman's decision to be
connected with the large backlog of cases before the Court, Tregear
then suggested that clause twenty-one of the I andA Act be repealed
and that a strengthened form of Conciliation procedure be put in its
place. But again Field coountered with the categorical statement

that:

We want to sgy very plainly, and as strongly as
language will allow us, that we have no confidence
whatever in the Conciliation Boards of the colony,.
Employers have had a good deal of experienceof. them...
throughout New Zealand, and there is only one

opinion amongst employers with respect to Conciliation
Boards amd that-is »¢e that they sould be wiped out
entirely....18

It is clear that as far as the employers were concerned, any decision

that would materially create greater diff'iculyy for the trade unicns

to use the IC and A system against them, was to be supported as strongly

as possible,

In their attempt to influence the political process that under-
pinned the IC and A system, the employers had a natural advantage denied
the trade unions. The fact that the Legislative Council membership
had a large employer component meant they could be assured that govern-
ment would give them a good hearing at any time, atleast in the Upper
Housee.

By contrast, labour was represented in the House of Representatives
by a small number of members who claimed they were standing in the
labour interest, but who were ostensibly Liberals in terms of party
identif'ication, and therefore subsumed within a larger group. It

followed that the main thrust of labour efforts to ensure that changes

18, ibide, P. 23
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in the industrial law favoured the workers, came from a group with

develoyping vested interest in state control of employer-employee
relations. This group comprised the trade union secretaries who
offered a professional service to trade unions in exchange for a
wage or salary. Their sense of personal self-interest limited the
advance of state power however to the general extension of IC and
A authority to cover as many employers as possible. Men like W.T.
Young, Secretary of the Federated Seamen's Union and Chairman of the
National Executive of the Trades and Labour Councils Federation,
shared with Henry Field of the Wellington Employers Federation, a
desire to curb the administrative powers of the Department of Labour,

in the professional interest of the peer groups they represented.

Thus Young, giving evidence on the question of the extension of
Inspectorial powers before the Labour Bills Committee of the House of
Representatives, suggested satirically that if the process of adminis-

trative centralisation continued:

«.. the probability is that Parliament will be asked

to pass a special Act to enable Mr Mackay, or the
Deputy Registrar to take the chair at all union meetings
and also to move the machinery of the law, to obtain
the awards of the Court, and settle all industrial
disputes, because that is what it will probably resolve
itself into if all these amendments are put into effect
-as they appeer herte....19

19.ibid., p.28.
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Even if we ignore Young's obvious sense of professional pique
this comment reflected a side effect of the almost constant process of
legislative amendment that had been going on since 1894, the tendency
for changes in legal and operational elements within the system to
create fresh roles for the professional civil servant at the expense

of the employer's advocate, and the trade union secretary.

But if the deﬁradations, both real and imagined, of the increasing
power of Inspectors of Awards aroused the suspicion of both profess-
ional employers! representatives and trade union secretaries, and
joined them in common distrust of the Labour Department, the question
of the Willis claﬁse drove them apart. For while Field on behalf of
the New Zealand Employers Federation demanded amendments to the legis-

lation to make it easier for employers to go to .grbitration, Young

attacked the clause on the grounds thatti

Mr Willis's amendment was the means of cutting the
heart out of the whole principle of this Act. The
labour party believes in Conciliation, to do every-
thing possible to conciliate and that amendment
undoubtedly cut the heart out of that principle. We
contend that Parliament would do a good thing... i it
repealed that arendment so that all disputes would
go to Conciliation Boards in the first place, and
then by the proposals in these-~amendments we ‘believe
a large number of cases would be settled by the
Boards ....20

20, . ibid. |
It is to Young's credit that he was a consistent supporter of
¢onciliation at all times, and had expressed strong opposition
to the Willis amendment when it was being discussed. See

Evidence before the Labour Bills Committee of the Legislative
Council, AJLC, 1900, 2, p.3.



What Young was careful to avoid mentioning at this Jjuncture,
was that such a move would restore trade union power to influence the
form of industrial agreements as they were being developed. His use
of the term labour party is also interesting because it reflected the
steady growth of political consciousness among trade union secretaries
at this time. It was a consciousness made necessary by the difficult
task of marrying a belief in a socialist future; in which workers
would come into their own, with the hard fact that industrial labour
was_forced to exist within the framework of a capitalist society that
was,if anything, burgeoning rather decaying. The problems of raising
working class consciousness in order to move toward a scialist future
were made more difficult by the fact that the trade unions could not
claim discrimination by a hostile state as a rallying point for action.
For after 1894, they were recognised in law as bona fide institutions
within the labour market. Success had come, not af'ter blood had been
shed, but at the stroke of a legislator's pen. It followed that those
who would offer a socialist alternative to the electorate had to
contend with a tradition of pragmatism in politics that sought to
maintain a consensus within the electorate by the appropriate combin-

ation of social and industrial laws.

Inevitably the political situation affected the way in which the
Independent Labour Party of 1904 approached the task of defining aims.

The first objective was to:



... Organise and secure proper representation in
Parliament and municipal and other bodies; so as to
secure such legislation as will ... benefit the
people of the colony as a whole, and to preserve
and protect the rights already secured to the
people ....21

The willingness to use parliamentary means to obtain radical ends
was a contradiction that bedevilled the Trades and Labour Council
movement between 1900 and 1908. It resulted in the adoption of a
political stance that affirmed the need to build society in a new
image, while actively collaborating in a state system of industrial

relations. that aimed at sustaining the status quo.

In other words, the trend toward political moderation in the
approach to problems raised by changes in the IC and A system was
largely influenced by an unwillingness to forego the ‘economic advantages

that already accrued to the labour movement from the IC and A system.

The relative calm that had surrounded the industrial scene in
New Zealand since 1894, was to be abruptly broken in 1906 and 1907,
with the emergence of direct industrial action in pursuit of specific
trade union aims, The end result was a re-examination of the princ-
iples and functions of the IC and A system in a way that had not been
undertaken since Reeves first an ounced . . his intentions to introduce
the legislation in the early nineties. The remainder of this chapter
will examine in some detail the strikes that precipitated such a

reaction from government and the parties.

21, Platform cited in R.K. Newman, 'Liberal Policy and the Left Wing
1908-1911*, MA thesis, Auckland, 1965, p.175.
The difficulties that parties of the left faced in attempting to
gain worxer support egainst established parties, even in centres
assumed to be radical, is illustrated in L.E. Richardson, 'The

Workers 721 Grey District Politics during War-time, 1914-1913, !
MA thesis, Canterbury, 1969.
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Industrial Direct Action:the Opening Phase,1906-1907.

The tramwgys dispute that ocurred in Auckland in November 1906,and
the twelve strikes that took place in the meat freezing industry during
February 1907 ,were an immediate challenge to the ICand A system. In 1905
and Amendment Act had been introduced,which defined the terms under which
parties taliing strike or lockout action could be punished.Under clause

fifteen,these penalties were defined as follows:

1(1) Any industrial union or industrial association.
or employer, or worker,whether a member of any such
union or association or not, which or who shall
strike or create a lock-out,or propose,aid, or
abet a strike or lock-~out or a movement intended
to produce a strike or lock-out,shall be guilty
of an offence,;and shall be liable to a fine..e

(2) No worker shall be subject to a fine because he
refuses 1o work or announces his intention to
refuse to work,at the rate of wages fixed by amy
avard or agreement,unless the Court is satisfied
that such a refusal was is persuance of any int-
tention to commit a breach of this section.

(3) This section shall only apply when there is an
award or industrial agreement relating to the t-
rade in connection with which such strike or
lock—out has occurred or is impending, in force
in the district where the alleged ofence is co-
mmitted, or some part thereof.

(A) The Court mgy cccept any evidance that seems to
it relevant to prove that a strike or lockout
has taken place or is pending....22

22. ICard A Amendment Act, 1905, c.15, (1) to (L).
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This new legislative departure was soon to be tested, But first it

is necessary to consider the implications of its terms.

In defining the conditions of the offence, the law made no
distinction between workers as a corporate membership in a trade
union and the single worker as a member, for the purpose of apportion-
ing fault. In addition,the Court was vested with the right to consider
not only evidence of overt direct action but the much more ambiguous
question of premeditation. This power to define evidence of intention
was to prove a bone of much contention,as was the limitation in the
terms of enforcement to workers covered by an industrial award or

agreement, when the legislation was put to the test.

On 9 November, 1906 the New Zealand Herald reported a small item

on an inside page, the. fact that two conductors in the employ of the
Auckland Electric Tramways Company had been dismissed without notice
the previous da.y.23 *." By: 13 November, the same matter was
being discussed at a public meeting in which their -leader; advised the
management representatives present, that unless. the men were reinstated

forthwith, the matter would be referred to the Auckland Trades and

2
Labour Council for appropriate action. .

The ostensible cause for the action teken by the company was that
the men were assumed to have written obscene comments on a window in

the Ponsonby tram depot as an expression of discontent with the terms

23. NZH, 9 November 1906.

24, NZH, 13 November 1906. For a detailed description of the events
that took place see H.A. Roth, 'When Auckland's Trams Stopped
Running', New Zealand Tramways Journal, 7,6, September 1960,pp.11-15.

For the official version of the dispute, see New Zealand Official
Yearbook, 1912, p.687.
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of the recent award. In fact the event was to trigger off both an
industrial and a public response, for on the afternoon of 13 November
sixty-six employees of the company stopped work for three hours in
protest. According to the local press, public sympathy was with the
men, particularly since one of them, Tom Beatson, was an active
Baptist lay preacher and a trade unionist of some distinction in the
Auckland community.26 The matter was settled fairly quickly, though
the victory for the union was bought at the cost of Beatson's job. He
was formally reinstated after geetings between the trade union and the
Managing Director of the company on 14 November, but only on condition
that he resign at the end of the curreft month, with good references
from the employer. The dispute thus ended almost before it had begun

From the beginning the sympathy of the public was
with the men .... For the peculiarity of the trouble
lay in the fact that it was entirely outside the
arbitration award. In reality it was not an
industrial dispute at all. The men made no complaint
against the award, did not ask for higher wages or

shorter hours, or for a change in working conditions
...I27

25. Roth, pelle.. ..

26. NZH, 13 November 1906.
Roth in his essay on the dispute does not refer to the fact that
-Beatson resigned, largely at the bidding of the secretary of the
union, Arthur Rosser, who urged Beatson to think of the men with

families who would be forced into a strike if he did not agree.
See NZH, 14 November 1906.

27. NZH, 15 November 1906.



It is doubtful if the general public saw the issue in quite the same
way, since a crowd of some four thousand apparently enjoyed the
novelty of Queen Street filled with silent trams, and later assembled
to hear the official settlement outside the company's offices with

much cheering, and a rendition of God Save the King.

In fact the real importance of the strike lay in its value as a
demonstration effect, that by concerted and effective industrial action,
A trade uhibn had very quickly forced an employer into a situation of
compromise, without the formal machinery provided by the state for the

resolution of industrial disputes.

The events of November 1906 were to prove a prelude to real
industrial unrest,beginning in February 1907, as slaughtermén employed

in the meat freezing industry took direct industrial action over a

period of four weeks,

What was to prove a long month of industrial discontent opened
on 12 February 1907, when one hundred and forty slaughterm®n employed
at the Gear Meat Company in Petone demanded an increase in the killing
rate for sheep from one pound per hundred to one pound five shillings
per hundred. Management refused, and the men walked out, to return
af'ter five days with a compromise increase of three shillings per
hundred, The demand for five shillings became the main issue in the
eleven disputes that followed, and in each and every case, management

compromised for three shillings.



On 15 February, two days before the Petone settlement, the
managements of five freezing plants in the Christchurch district,
were faced with similar demands ,all of which led to strikes, By
26 February, strike action had spread to the far south, as Ocean Beach,
Matuara and Wallacetown all struck on the same day,with Burnside in
Dunedin Jjoining them as they walked out. The following morning,
Picton and Gisborne joined the ranks of the : strikers, tlie last
plants to make their demands known to management during the cycle of

disputes.

In strategic terms, the men had chosen their time well, The
season was at its height, and the companies in each -case were faced
with three alternatives: meet the full demand for five shillings,
face a long strike with subsequent loss of productionsor compromise,
What followed was a series ;f direct negotiations of various lengths
in which the standandcompromise rate of three shillings per hundred
was hammered out., ' By 16 March 1907, the industry had returned

the following strike statistics for the period beginning 12 February:



TABLE FIVE

28
Statistics of Strikes in the New Zealand Meat Industry, 1907.
Works No, of Duration of Total Plant Strike
Strikers Strike in Labour Force Period
Days Affected By
Strike
Petone 141 5 360 12 February-
17 February
Belfast 58 17 237 15 February-
L March
Islington 70 17 211 15 February-
L, March
Smithfield L3 17 166 15 February-
: L4 March
Fairfield L6 17 130 15 February-
L March
Pareora 43 20 165 15 February-
' 7 March
Gisbomne 148 5 13, 27 February-
L4 March
Mataura 15 8 L3 26 February-
' 6 March
Wallacetown 17 16 33 26 February-
14 March
Ocean Beach 11 16 83 26 February-
14 March
Burnside® 1L 1+ 7 hrs 14 26 February-
27 February
Picton 11 16 61 27 February-
15 March
TOTALS 527 55 1,637

28. Table compiled from returns in New Zealand Official Yearbook,1912,

pp.687-691.

+ Note: In the case of the Burnside strike, it is difficult to escape

the conclusion that mana
accordingly in settlemen

iement saw the strike coming and acted
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The workers involved in the strikes had thrown down a challenge
to the IC and A system that the Court was bound to answer, if
credibility in the IC and A Act as a controlling influence upon
industrial conflict was to be maintained. Thus on 28 February, Judge
Sim convened a special session of the Court to hear actions brought
against the Wellington Slaughtermen's Union for breach of clause

fifteen of the IC and A aunaalment Act 1905.

What followed was totally unexpected, for the trade union
concerned freely admitted that a strike had taken place, but challenged
the legality of the industrial agreement under which they were supposed
to be working. According to their evidence, negotiation for an
industrial agreement had commenced in June 1904 and an instrument was
developed with a commencing date of 1 August 1904, This was later
changed to 11 August at the request of the company. Under the rules,
formal acknowledgement that a party was willing to be bound had to be
filed with the Registrar of Industrial Unions at least thirty days
before the instrument came into effect. The trade union had duly filed
on 11 July 1904 but the company in apparent confusion between the
original date and the modified date; did not file until 30 July.29 It
was the trade union's case that the industrial agreement under which
the Wellington slaughtermen had teen summoned was therefore not valid
in law, Judge Sim, to everyone's surprise, agreed with the trade

30

union, and dismissed the case.

29. See NZH, 1 March 1907; EP, 1 March 1907; Dom, 1 March 1907.

30, For the President'!s summation and judgement see JDL,15,169,v,pp0207~
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Shaken, but undaunted by the Court's decision, the Department
of Labour then proceeded to bring further actions against the other
trade unions involved. The result was to demonstrate the very
serious anomalies contained in clause fifteen of the IC and A Amend-
ment Act of 1905. For sub-section three of the clause only permitted
action to be taken against strikers, if at the time of the strike,
they were bound either by an industrial award or an industrial agree-
ment., This disqualified Burnside, Ocean Beach, Mataura, Wallacetown

and Picton, because they had all been working under private agreements.

The deterrent effect qf the penalty clauses was thus seriously
undermined by the flact that, while twelve strikes had occurred, the
Department of Labour could only take action in six cases. This the
Department proceeded to do, and the Court in due course ruled that the
strikers should each pay a fine of five pounds. In all,some two
hundred and sixty out of five hundred and seventy strikers were found
guilty end the Court imposed an aggregate fine of one thousand, three

hundred and thirty-five pounds.31

The task of collecting this sum from each individual striker now
devolved upon the Department of Labourj,and what followed became a saga
in the history of that institution. Despite thoroughness and application
in pursuit, the total sum of fines collected by 1909, amounted to some

seven hundred and seventy-six pounds, seven shillings and sixpence. The

31. Department of Labour Annual Report, AJHR, H-11, 190%, p.35.
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the sheer problem of finding men who were members of a peripatetic

labour force and who tended to scatter after the season was over,

daunted even such dedicatled public servants as Lomas,who admitted
that:

In respect to the amount unpaid,:553. 12s. 3d.,
sixty-seven slaughtermen,owing penalties total-
ling £286. 6s. 3d. cannot at present be locat-

ed."’l32

In fact, as his later comments revealed,Lomas had little or no
hope of finding =nd imposing penalties upon each and every vworker
fined for taking part in the strikes. He admitted as much when he said:

In March those men that had been traced were given
a final opportunity to pay their amount by instal-
nments,but few availed themselves of this offer.
Orders of attachement on wages were served on
several of those who ignored the final notice,

and by this means, about 100 has been recovered...

It is expected that shortly all outstanding monies

due by these men vwhnse whereabouts ere known will

be recover=d.z*

The Department was never gble to find and punish all of the strikers
foras late as 1912,the record reveals that the sum of three hundred and
- four pounds, two sﬁil?ings and ninepence was still outstanding in unpaid

fines.”* This meant that on the basis of a fine of five pounds

32. AJHR, H-11, 1909, p.xxv. Lomas was abl® to report, in 1909, that

that a staff member had collected twenty-five shillings,from a
slaughterman who had ,between 1907 and 1909, been to the U .ited
States and back, AJHR, H-11, 1909, p.35.

330 AJHR, H"'11, 1%9’ PeXXVe

34+ Department of Labour Annual Report, AJHR, H-11, 1912,p.ix.
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per person, some 8ixty-six slaughtermen succeeded in escaping from

the Departmental net.

There can be no doubt that the strikes of February 1907 and
the failure of the IC and A system to enforce tough penalties
against the offenders had a profound influence upon the way in which
the government approached the need for legislative changes that

industrial direct action had created,

As a consequence the Minister of Labour, J.A. Millar, was faced
witﬁ two Xinds of problems as he prepared during 1907 to unveil yet
another series of amendments to the IC and A Act. There was first the
problem of the administrative changes needed to offset. the heavy
case load facing the Arbitration Court, with a consequential further
need to examine yet again the relationship between Concilation and
Arbitration, as growing ciriticism of what the trade unions now called
the 'Willis blot' became evident. Again obvious discrepancies in
penal provisions made manifest by the February strikes and the adminis-
trative aftermath, raised serious doubts about the IC and A system in

its primary functions that of controlling industrial behaviour in the

interests of peace.

Government was also faced with the problem of uncertainty created
by the strikes, for there could be no guarantee that the events of
February were not the first manifestation of long term industrial

unrest. The context was thus established for what became a prolonged
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and sometimes stormy debate on the efficacy of the IC and A system,
as the parties reacted sharply,in the case of the trade unions, to
what can only be described as attempts to make major changes of a

kind not seen since 1894,

In retrospect the period from 1903 revealed several distinct and
important - trends in the way in which the IC and A system was
developing. The polarisation of special interests and the taking
up of tactical positions by the parties was one feature, the inde-
pendence demonstrated by the Court toward its functions in the matter
of wage fixing was gno+her. Again, institutional changes, particularly
those which gave the Department of Labour increased centralised power,
became a focal point of employer discontent as the authority of
professional officers was extended. Finally, the period also gives
us clear evidence that,quite irrespective of all these issues, the
gap was widening between trade union and employer perceptions of what

the IC and A system was intended to do in all of its various functions,

Small wonder that when J.A. Millar brought forward his proposals
for major changes in the IC and A Act late in 1907, reaction and
debate was so intense on all sides. that the measure was postponed for
further consideration until the following year. This was -as laster events
were o xreveal,to proves a testing time for the Liberal government, for
it was their task to hammer out a compromiseon the legislation where no
real grounds for such a compromise existed. They were led by a Minister
who was determined that the IC and A Act would be saved, and it was one

of the political ironies as we shall see, that a Liberal who had been
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spurned by Seddon, was destined to make the last major contribution
of the Liberal party to the system of industrial law it had first

conceived and nutured in the days of reforming zeal.
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CHAPTER EIGHT

Industrial Conflict and the Political Response: the IC and A

Controversies of 1907 - 1908,

The slaughtermen's strikes of 1907 marked the end of the period
of industrial peace that had commenced with the passing of the IC and
A Act in 1894, and from that year until 1913, New Zealand was never
to be entirely free from either the threat or the reality  of industrial
conflict.1 The strikes represented a challenge to the IC and A system.
in its peace keeping role, and at the same time created an example for
other frustrated and disaffected trade unions whdvmight have been
tempted by the relative success of the slaughtermen to abandon IC and
A procedures for direct collective bargaining. Government's problems
in developing a response to the challenge were further complicated by
the fact thatgon applicationgthe penal clauses in the existing legis-

lation had proved to be sgadly limited.

1. While it is true to say that the period from 1894 until 1906 was
one of industrial peace, it is not strictly accurate to say that
strikes did not occur. Both Reeves and Parsons report short
strikes on public works projects. Since the workers concerned were
non-unionised, they did not represent a challenge to the IC and A
svstem. See W.P. Reeves, State Experiments IT, p.139.

and F. Parsons 'The Abolition of Strikes and
Lockouts in New Zealand', The Arena, 31, 1, January 1904, p.85.




228

As a consequence of the pressures now being placed upon the IC
and A system, the quéstion of amendment to the law that was precipit-
ated by the events of February 1907 involved not only the traditional
matters of the efficacy of proposals for change. As the debate
developed and feeling ran high, the very viability of the IC and A

system itself came under review,

In the event, the final legislative result of nearly two years
of protracted and acrimonious discussion not only ensured the longe-
vity of the IC and A Act, but included measures that aimed to outlaw
industrial direct action in New Zesland. From 1908 until the presentgy
a tradition of punitive action against strikers has prevailed as an

enduring psychological legacy in industrial relations.

The immediate task facing the Ward government in 1907 involved
two pressing needs. ZEmployer and trade union confidence in the system
had to be restored by legislation that satisfied some combination of
common needs, an impossihle task given the divergent nature of the
parties' collective goals. It is an indication of the barrenness
of Liberal thinking that they could not look beyond such a consensus
approach in their investigation of new legislative devices., The
secand task involved the restoration of public confidence in the
ability of the IC and A system to control industrial behaviour and

to enforce complianceyby punitive means if necessary.

The industrial problems that beset government were further

complicated by deep divisions within the administration. With the
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death of Seddon in 1906, power had passed to his most senior
colleague, Sir Joseph Ward, but Seddon's administrative style had made

no provision for the development of a logical successor fo - Ward,

In consequence ",.. the rivalries that divided the backbench Liberals

also had their counterparts in Cabinet , ne It appeared that the

only politician in the administration who was close to Ward was Sir

John Findlay, the Attorney General, who was described by one historian,

after heattended the Imperial Conference of 1911 as " ... a close

z
confid®nt of Ward who appeared to dominate his leader ...."”

The change of leadership hadsin the view of one disgruntled
member of the Ward Cabinet, not resulted in a change of leadership
style. A.W. Hogg, the member for Masterton, who entered Cabinet in
1909 has left a vivid subjective impression of Ward as a leader:

Cabinet meetings were not very frequent, and I
cannot say that I was sorry. To me they were a
frequent source of dissatisfaction. Most of the
business was routine, sheaves of paper, comprising
letters, vouchers and authorities were laid on

the table and initialed by the Premier without in
any way consulting his Cabinet colleagues. What

1

2. R.K. Newman, 'Liberal Policy and the Left Wing: 1908-1911, MA thesis
Auckland, 1965, p. 36.
Newman also notes that J.A., Millar, the Minister of Labour, and James
Carroll were intense rivals who frequently vied with each other for
the role of Deputy Prime Minister when Ward was overseas., Millar's
biographer also confirms that his subject had strong ambitions to
succeed Ward. See P.A. Mitchell, 'John Andrew Millar and the New
Zealand Labour Movement', MA thesis, Victoria, 1949,

3. J.E. Kendle, The Colonial and Imperial Conferences, pp.172-173.
Xendle records that Lionel Curtis oney of the main ideological
influences on Imperial Federation,always believed that Findlay
and not Ward was the author of the famous 1911 speech calling
for an imperial political system.
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amazed me was that large votes and importent
issues appeared to be dispersed withoutthe
slightest consideration .... At the conclusion
of each meeting, Sir Joseph was beseiged by the
press and he gave an epitome of what had been
done to the reporters ....k
Even allowing for Hogg's persornial antipathy toward his leader,
his accounts of Cabinet proceedings substantially agreed with those

of a more objective assessor of the Liberal administration in its

later period., It was Newman's conclusion that:

The only thing which permitted Cabinet to function

at all was the dominance of Sir Joseph Ward. As the

arbiter and of'ten the sourca of Liberal policy heee-

held in hisown hands the most controvertisl powers

50002

It was in such a political environment that the newly-fledged

Minister of Labour, . ~dJds AMillar was required to carry out his
duties. A man of strongly independent spirit,he had gained fame in
1890 as one of the leaders of the Maritime Strike, as Secretary of
the Seamen's Union. Possessing considerable administrative energy,
he was . also a staunchly independent personality as bef'itted the son
of a general officer in the Indian Army, who had enjoyed a middle
class upbringing, followed by service as a master mariner. Klected
for one of the Dunedin constituencies in 1893, his abilitics had

been sadly neglected by Seddon who marked him with others as too

strong minded and independent to be trusted with Cabinet reponsib-

ilities.

L, AW, Hogg Papers, n.d., p.19, misc.1207.
They consist of speech notes in loose order, written after he had
resigned in August 1909,

5. Newngse s P ot
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Millar came to power with one advantage which he was to prove
unable to sustain. As a veteran trade unionist and a legendary
figure from 1890, he enjoyed the residual good feeling of the labour
movement, But it was a feeling qualified by expeztation,as J.
Rigg, the Labour MLC, put it on hearing of his appointment:
I am exceedingly pleased to see for the first time
in the history of the colony, a labour represent-
ative holding the position of Minister of Labour,
and I have great expectations from his knowledge
of the workers and also of the employers that he
will be able to do something in the interests of
the workers ....6

But the new Minister wes a proud man whose sense of probity and

independence would not permit him to become the tool of a speciel

interest, despite his .tosdizinmal coviwwniinns with indusbelal labour,

Isolated in Cabinet he was undoubtedly antipathetic to his
leader whose rather flashy style and dubious business record offended
his own sense of honesty. But Millar was also shrewd enough to
realise that if he was to lead the party, he would have to demonstrate
firmness and initiative in his portf'olic where the first priority was
a rapid restoration of confidence in the IC and A system. Thus it was
against a background of industrial unrest, political in-fighting, and
a divided government that had lost interest in radical legislative

experimentation, that o Millar went off to the industrial

wars, '

6. NZPD, 138, B.571-, 25 October 1906.
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The Prelude to Controversy: Millar's Response to the Strikes.

On 23 February 1907, the conduct of the slaughtermen had come
under the public censure of Sir John Findlay who,at a public meeting
in Wellington,attacked the men with considerable vigour. The real
cause of the industrial tiroubles he asserted was the itinerent
Australian worker who came across the Tasman seasonally and was a
trouble-maker and a 'bird of passage'.7 His colleague/s’'pre-empting
of a labour issue, not for the last time, was to cause Millar problems
since Findlay's behaviour tended to give his own role a degree of
ambiguity in the public mind. But for the momeanthe took his cue from

the Attorney General,and on 28 February made a speech while visiting

his constituency.

He advised his listeners that he intended to deal with
the strikers with firmness and that they would regret flouting the
law, finally taking up his colleagueg‘ assertion that the real cause

of the problem was the overseas element. He assured his audience that

he was " ... not going to have these Australians coming here and

defying the lawand upsetting things generally ...."8

7. EP, 13 February 1907.

8. 0DT, 1 March 1907.
For an examination of the role of Australians in the industrial
affairs of New Zealand during this period see R.D. Arnold, 'New
Zealand in Australasia: 1890-191L4, MA thesis, Melbourne, 1952,
and 'Some Australasian Aspects of New Zealand Life: 1890-1913',
NZJH, 4, 1, April 1970, pp.54-77. See also R.P.Davis, 'New
Zealand Liberalism and Tasmanian Labour, 1891—1916', Labour
History, 21, November 1971, pp.2L-36.
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While the employers kept a discreet silence on the behaviour
of Findlay and Millar, trade union reaction was sharp when it came,
Findlay was already the target of hostility because of his earlier
defence of the exertion wage principle in 1906, but Millar's attitude
was something of a shock to those who saw some adventage from his

appointment to the Labour portfolio.

Both Ministers succeeded in embarrassing the Trades and Labour
Councils at an awkward time,because a major item on their Annual
Conference agenda for April of 1907 involved the question of closer
ties with the Australian Labour Movement. The aggression of the two
parliamentarians also served to illustrate the ambivalence with which
the Trades and Labour Councils viewed the actions of the slauglitermen
in the disputes, for while there was firm belief that the men had
economic right on their side, this was tempered by the feeling of
a body of' delegates that the decision to strike was both 'hasty' and
'ill-conceived'.9 But at the same time, the situation required that
the public statements of bothm.inisters be commented upon by the

Trades and Labour Council movement.

The first response to the ministerial statements came from the
Wellington delegates. On 2 April, while a Congress was debating a

proposal to hold an Australasian Labour Congress, David McLaren rose

9. Eor example, W. Patterson, President of the Otago Trades Council,
was on record as saying that if the Burnside workers had advised
his executive as to their intention, Council wpuld have strongly
advised against direct action, ODT, 1 March 1907, and ES, 1 March
1907.
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to propose a rider to the motion of approval. This took.the form
of a resolution deploring the comments made by the Ministers with
regard to the actions of the Australians involved in the strikes.1o
Mclaren was followed to the platform by A.H. Cooper, Secretary of
the Wellington Slaughtermen's Union. He asserted that he was fully

informed of the real facts and:

He challenged anyone to prove that there were more
than twenty per cent of the total number of slaughter-
men employed in New Zealand who were natives , = or
who had been taught in Australia. The bulk of the men
were New Zealanders  men born, bred and taught their
particular business in New Zealand. These men left,
perhaps, and spent two or three months in Austrelia,
returning for the next season .... In the trouble
that occurred in Wellington the men who were
associated with the speaker in trying to settle the
dispute and who acted the most reasonably - were the
Australians - men who had ihad'« experience of ‘bitter strikes |
in other parts of the world ....11

Despite the strength of Cooper's argument a number of delegates
remained unconvinced that the motion was either right or proper. In

the debate that followed, H.W, Brookes of Auckland and J. Haymes and

R. Breen of Otago obJjected to both the motion and the strong language
used. They were particularly concerned that terms like ‘offensive'

and 'contemptible’ éhould be used about Winisters of the Crown. Sensing
the ambivalence of the meeting McLaren then moved in and defended the

resolution:

... the use of the words .,, did not make the motion
offensive. It simply expressed what he meant to say.

He was not surprised at the remarks coming from Dr,

Findlay ghom he designated the 'harlequin of New .
Zealand Politics'. The Ministers and empldyers'.knew thate th
Australians were good Unionists and endeavoured to
discredit them by slinging mud ....12

10. Trades and Labour Councils Annual Conference Report, 1907.p.9.

11, ibid., p.10.

12, ibid.; , -
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The conference remained divided on the wisdom of the motion
expressing strong feelings at the conduct of Findlay and Millar,

and after the motion was put, a vote of ten to nine in favour

reflected this division of opinion.

For Millar,his display of firmness .in attacking - the Australians
was a tactical error, for while McLaren's motion was designed to
deliberately lay the blame on Findlay, suspicion had been aroused as
to his own intentions in the matter of amendment to the law. The
process of change was to prove harder than he could have anticipated

before he made his comments on the Australian slaughtermen,

The IC and A Amendment Bill of 1907: Trade Union and Employer Response.

Government intentions were opened to scrutiny during the last week
of August 1907, when the IC and A Amendment Bill was finally published.
The pattern of the clauses revealed a determined effort by the Liberals
to deal with all of their problems in one :sessina by the introduction

of smajor.;, and controversial changes.

The first proposal called for the ab0Olition of Conciliation Boards
and their replacement by Industrial Councils consisting of three members
from either side, under an independent Chairman appointed as a permaent

1
officer, 3 In addition, Stipendiary Magistrates were to be empowered

13, IC and A Amendment Bill, 1907, c.L4. to c.15.
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to enforee pendty. for non-payment of fines by a term of imprisonment

1
of up to three months. h

The problem of permits for under-rate workers was to be resolyed
by making their issuance a duty of Inspectors of Awards in each
industrial districte WVhile the question of preference was neatly
side-stepped by a proposal thaf non-unionists be forced to pay unions

15

fees aespite their status as non-members,

In addition, the Bill contained clauses that clearly aimed at
restricting the trade unionists' ability to avoid financial penalties.
Power was granted to enable a fine imposed on a specific union to be
the responsibility of each member if not paid within one month. Each
member then became liable for a fine up to ten pounds maximum with the
employer further required to attach wages in the appropr¥ate amount if

payment was not forthcoming.1

Further restrictions were imposed upon full-time trade union
officers who were now required to be employed personally in the trade
in order to be eligible for of‘f‘ice.17 Limitations were also introduced
upon the right to register under the Trade Union Act of 1878, a move

clearly designed to bring all trade unions under the IC and A system.

1. ibideyc.22.

15. ibide, G. Wls
16. »ibido‘, Coé95 )

170 a ibid.’ CO 53
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The Minister also made it clear when speaking first on the Bill, that
he was considering further limitations to be imposed upon a trade

union's ability to administer its funds.

Millar was clearly determined to show the trade unions that he
intended to deal with recalcitrants with a firm hend, a strategy that
seemed to stem from the belief that the strikes that had occurred were
the actions of a dissident minority and did not signal large scale
discontent with the IC and A system. The 'foreigners' from Australia
were the real cause of industrial unrest and he intended to deal

firmly with them,

But the Bill threatened moderates as well as radicals and such
noted supporters of the IC and A principle as Arthur Rosser of Auckland
loudly denounced the measure. In fact the proposals were to unite all
trade union leaders under the strongest possible cause

, that of self-

preservation in a hostile legal environment.

On 5 September 1907, two days before the Labour Bills Committee
of the House of Representatives met to take evidence, the Auckland
Trades Council met in an aggressive mood. Anger at the details of the
Bill had been further exacerbated by the fact that the Chairman, H.W.
Brookes, had that very day publicly extolled the virtues of the
proposed measures. To make matters worse, Brookes had singled out

'trade union agitators' as the prime target expreésing full support



[AyIe]

for the Minister with the words:
I suppose they must do it to show they are earning
their money, but the workers as a whole are well
able to manage their disputes without agitators,

and if the agitators are dispensed with, I fancy
the disputes will be easier of settlement ....18

The response of his colleagues was a furious demand for his
immediate resignation, which they obtained. The temper of the meeting
can be gauged by Rosser's following statement that, as Secretary of
the Carpenters' Union, he was convinced that his members were:

... not going to knuckle down to the Act, and rather
than submit to such proposals they would cancel their
registration, and carry on the union afterwards with-

out responsibility to government. They could still
turn to their weapon the strike ....19

.. -Ambivalence now gone, the Parliamentary Committee of the
Trades and Labour Council waited upon the Minister on the morning of
Friday 8 September and laid their complaints before him., In his
reply, Millar was equally vigorous, claiming that a Miners' Urnion,
and he was careful not to specify which one, had already telegraphed
strong support for the Bill. But his real anger was directed toward
the suggestion that he was proposing by means of the Bill to do away

with trade unions altogether,

The delegation then proceeded to leave him in no doubt
as to the consequences should the Bill proceed, with Andrew Parlane
of the Wellington Drivers' Union asserting that if the Bill became

law "... there would not be six unions that would remain in affiliation

18, NZH .,5 September, 1907.

19. ibid. .
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with the Bill".zo The same threat came from McLaren who in turn

asserted:

If some of the clauses in the Bill become 1law,
there would be only one course open to organised
workers, viz, to repudiate any assent to the Bill
whatsoever, His own union had already taken that
position as the only door open to them. The New
Zealand rank and file are not going to see their
leaders cut down ....21

There followed a sharp exchange between Millar and an unidentified
member of the delegation who asserted that the Attorney General had
told the Legislative Council in debate, that "... he would shoot
them down, if they protested .,.,"22 Millar immediately came to his

colleague's defence:

I think you are putting words into my colleague's
mouth that he did not say. He said it in reply to
an interjection by the Hon. Mr Rigg ....23

Rigg who was present, also hastened to put the record straight:
That is hardly right. I asked how he could enforce
the strike provisions of the Act under certain
circumstances and he replied the law already

provided for that by the Riot Act. It was not a
question of shooting down ....24

What was interesting about this interchange apart from the fact that
it defused the delegation's anger, was the fact that Findlay's name
was raised. Its use reflected the ambiguity of Millar's political
position in the eyes of trade unionists who were beginning to believe
the popular rumour that he was really the prisoner of the employers,

and that the decision making power rested with Findlay. In the event,

\

20. ibig.,/ September 1907.
21, ibid.
22, ibid..
23, EP, 7 September 1907.
2. dibid,
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Millar remained stubbornly firm that the Bill would be committed, as

it was without prior amendment and the meeting adjourned.

The Labour Bills Committee of the House, with the Minister
sitting as a member, convened on 7 September 1907, The initial witnesses
gave their evidence in an atmosphere of relative calm, until the morning
of 9 September, when James Thorn of the Centerbury Trades Council
submitted a manifesto he had been asked to write on Council's behalf,
The text attacked the whole purpose of the Bill and called upon the
Canterbury unionists to resist its implementation. Their particular
anger was directed toward clause fifty-three, that required officers
of unions to be members of the trade or occupation that the union
represented.25 For the first time, the Minister came under direct
attack with Thorn's claim that such a legislative initiative:

e.. comes, 111 from a Minister who gained publicity
and prominence by trade-union agitation, that he
should dend himself to the action of restricting

the work of trade-union agitators by penal provisions.
What rieht has he or anybody else to say whom a trade.
union shell employ? 26

The manifesto concluded:

Practically speaking, the Bill is a concoction of
pernicious principles, seemingly dictated to the
gpvernment by the association of men whose activities
in the past do not suggest to us that they have any
sympathies for _the.cause of unionism or g desire

for its progress. Most of the provisions are entirely
new to us and were nevex asked for. by us. On the
contrary, they seem to have given intense satisflaction
to the employers throughout the country. This is
unsatisfactory,and should not inspire trade unionists
with confidence ....27

25. IC and A Amendment Bill, c.53.

26, Evidence before the Labour Bills Committee of the House of
Representatives, AJHR, I-9A, 1907, p.184

27. ibid., p. 19.
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The engry tone of the manifesto carried an underlying note of
unease, and the voice of protest was that of the professional trade
union officer under threat for his livelihood. At the same time the
document did cause a tremor in the Canterbury Employers Association
which responded to the trade unions with a statement that questioned
the sweeping natwe. of the proposed changes "as they caused an

unsettled feeling to pervade all classes of the industrial community

28
‘and raised a doubt as to the future ...."

But if the Cante;bury manifesto had left the question of de-
registration, raised earlier in Wellington by the delegation of 7
September, out of its statement, a firm programme for direct action
was soon to be forthcoming, On 17 September, the Wellington Trades
Council submitted its own manifesto to the Committee and its final

statement concluded:

It is most difficult from a mere recital of the prine- .
iples of this emending Bill to get'at its hidden depth end
meaning. After a most exhausting scrutiny of every
detail of the Bill we have no hesitation in saying

that it is the most cunningly devised, insidious,

and dangerous measure, from the standpdint of the
workers, and the public well-being, which has ever

been submitted to our House of Representatives ....

If it is carried out our organised labour will do well

to consider whether we camrot condeirn this Bill too
strongly; and if it is passed into law we must advise
the unions to withdraw their sanctiom: to this kind of
legislation, and to use all means of passive resist-

ance to make the legislation null and void ....29

28. LT, 11 September 1907.

29. Evidence beforé the Labour Bills Committee of the House of
Representatives, AJHR, I-9A, 1907, p. 57
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This message was carried to the Committee by individual
witnesses as well as by manifesto. For example, W.,T. Young in his
dual capacity as Chairman of the Executive Committee of the Trades
and Labour Councils and Secretary of the Seamen's Union, warned the

parliamentarians that:

Labour will tolerate a great deal, and as one of
their leaders I think I am safe in saying, and I
do so without desiring to influence by threat, that
if this and other matters in this Bill become law,
they will create one of the greatest industrial
upheavals that has ever been seen in Australasia

cess30
If Millar had any doubts as to his personal standing with the

Trades and Labour Councils they were soon to be put to rest, for
on the same day the Wellington Trades Council presented its manifesto
the Otago Trades Council joined their brothers in condemning the Bill.
This gesture of solidarity must have shocked Millar for it was in that
self same Council that his reputation had been made, and his political
career had started. Erstwhile supporters made no bones about where
responsibility lay should real trouble arise and prophesised that:

If the Minister of Labour insists on pushing through

this Bill ... and anything serious happens, the

responsibility must rest on him and not on the

shoulders of the trade union movement in New Zealand
900031

20. ibid., p.10.
Young's reference was to clause fifty-three.

31. ODT, 17 September 1907.
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Yet despite the angry language a degree of ambivalence still remained.
The Trades and Labour Councils were clearly trying to express their
anger before the Labour Bills Committee while asserting their continued
loyalty to the basic principles of IC and A. This point was sheeted
home by Young when he assured the Committee that:

Labour is perfectly satisfied with the principle of the
present system, and we believe that with a few amend-
ments to the Act, as suggested by the last and previous
Labour Conferences ... the present system of Concil-
iation Boards and a Court of Arbitration is the best
that could be devised by Parliament for the settlement

of industrial conflict and the prevention of strikes
0.0032

In other words ,the Trades and Labour Councils'real concern was not dir-
ected at the system itself, but at the proposals to change it in a

way that would severely restrict the role of the full time official.
The message was clearly that if direct action in the form of massive

de-registration was forced on the trade unions, the real cause would

be government meddling, not radicalism.

That the real concern of the Trades Councils was with the
suggestion that the role of the trade union secretary be restricted,
was made clear when James Thorn returned to the stand. At that time
his work as an organiser for agricultural labour in the Canterbury
province was leading up to the largest case ever presented before the

Arbitration Court, an attempt to get all the farmers of the Canterbury
33

province joined under an award. ‘Thoxn. ~ fitted the stereotype of the

32. AJ}IR, I"9A, 1907’ P-9.

33. See B.J.G. Thompson, 'The Canterbury Farm Labourers Dispute, 1907-
1908', MA thesis, Canterbury, 1967.
Under the terms of the action, 7,221 farmers were joined in a case
lasting eighteen months, The Court fiinally ruled that the agri-
cultuyal industry lay outside its terms of reflerence.



foreign agitator except in one important regard - he was a native

born New Zealanderg distinction that Millar, Ward and several other

members of Cabinet could not aspire to.

Thorn concentrated his attention on clause fif'ty-three, pointing
out cendidly, that the New Zealand labour movement suffered from a
", .. great lack of men of intelligence and intellectual development
to enable them to meet their employers jin ccnference and win".54
This dearth he argued had resulted in the growth of the situation
where many workers were represented by men who were not technically
members of their given trade. The reason for this was that many likely
candidates for union office were afraid to come forward for fear of
victimisation by employers. This led many unions to "employ paid
secreteries, 'paid agitators' as they were called, because it is
dangerous for anyone to take an official position in any union...."35
It was his final contention under cross-examination that the main
reason why paid officers were the only people able to take cases before
the Court was that they were financially independent of employers in

36

the matter of income,

At this Jjuncture, Young returned to the stand to reiterate his
argument that the trade unions still had real confidence in the
principles of IC and A. Under cross-examination from Millar, he was
asked his opinion as to the true source of innovation, and he relied

"I should say the Employers' Federation and whipped into shape by Dr

Findlay ... .“37

3L. AJHR, I-9A,1907 , p.22.
35. ibid.

36. ibid.

5. dbids m.35.
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At first glance Young appeared to be offering a calculated
insult to the:minister,until one reme mbers that such an action would
have been foreign to Young's style as a punctilious and polite
witness, Clearly he was reacting in an off-guard moment, as a trade
unionist who was aware that Findlay enjoyed a special relationship
with the Prime Minister at the expense of hisz colleagues. Only
moments later Millar left himself open for a further tnrust when he
tried tolnpress upon Young his determination to deal firmly with law
breakers. Young's reply was laconic and reflected the doubts and
uncertainties that the trade unions now had about Millar when he said
"Yes that may be so, but you must remember that this is a proposed
statute, and you may not always be Minister of Labour ...."38 Thus

ambiguities surrounding Millar's role as the instigator of the

proposals for reform continued throughout the entire period.

On the trade union side, 1907 failed to see the emergence of a
concerted and concrete plan of action should the government determine
to push forward with the legislation. Nor was there at this point, an
alternative and radical group ready and willing to lead the workers
away from the IC and A system, It is true that 1906 had seen the
first stirring of an alternative industrial labour movement based upon
the West Coast mining industry, but the miners were to reveal until
1908 a willingness to act constitutionally that belied real militant

intentions., For example, on 21 October 1907, a delegation from the

38, ibid., p.3%
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embryo Miners' Federation waited upon the Minister of Labour and
advised him that what they proposed was the largest organisation of
labour in a single industry that the country had ever seen. They
requested formal recognition by government and a subsidy for the
payment of travelling expenses to the first of a proposed series of
national conferences. Millar obJjected on the grounds that such a
move by the Miners would mean secession from the Trades and Labour
Councils Confeerences and would be viewed with official disfavour. He
also refused to countenance payment of expenses on the grounds that the
government already subsidised the Trades and Labour Councils Confer-
ences, and invidious precedents as well as additional expense would

be created if he complied.

There can be no doubt that in his refusal to accede to the Miners'
requests, Millar missed an opportunity to influence future events.
For what is remarkable about this episode is the fact that the Miners'
Federation continuedto act constitutionally until 1908, and even sent
delegates to the Trades and Labour Councils Conflerence of that year.

An argument can be made that,if Millar had in fact recognised
the body in 1907, the radical reaction that emerged with the 'Red Fed'
might have been channelled into constitutional forms., Indeed ghen one
realises that the Miners had been looking for redress in the matter of
the Court's failure to grant an award since 1905, their patience and
faith in an approach to government raises a fundamental question that
lies outside the ambit of this thesis, but relates to it. Was the
'revolt of the militant unions' in 1912 and 1913 less a question of
ideological motivation and more the result of persistent failure on the

part of government to give public recognition ,and therefore legitimacy

to their cause?
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Strategically, the trade union leaders who gave evidence on the
new Bill seemed to retreat after the first angry reaction to a
defensive position around two important issues, The first involved
special pleading for the retention of the status quo for the trade
union secretary, given employer hostility toward unionists in their
companies and firms, and the consequent dearth of good men offering
for duty in of‘fice.39 The second involved attempts to demonstrate
that in practice the amendments simply would not work. Their resist-
ance did stiffen however, 21 J.A Hardy, a member of the Committee,
revealed in the mode of questioning a deep hostility toward the trade

union professional.ho

But the general level of excitement the Bill had generated began
to subside as the hearings dragged on into October. There was a brief
rekindling of public interest when on 4 October a farmers' delegation
appeared before the Court to suggest that .while they were in broad
sympathy with the aims of the trade unions, and recognised working
men's rights to be so organised, the IC and A Act should not be permitted

to apply to the agricultural industry because of its special nature.M

39. In a defence of his role David McLaren szid of his incumbency of the
Wellington Watersiders secretaryship: YI took it up in 1899 and
carried it on for five years at the magnificent salary of £2.5s 0d.
per week, and I smile when I hear people talking about the paid

agitators as if they were rolling in wealth. v AJHR,I-9A,1907, p.46.

LO., This was revealed when he used the term 'trade union agitator' in
five consecutive questions to  P.J.0'Reagan, a former Chairman of
the Wellington Conciliation Board, and future Arbitration Court Judge.
This despite the fact that 0'Reagan had in his first reply suggested
that profiessionalism in the labour movement was an inevitable by~
product of the increasing technicality of the T and A system and that
'agitator' wes a vague term ., ibid., p.92.

41, In fact the Arbitration Court hearings had opened on the Canterbury
Farm Workers dispute on 5 August 1907, and farmer reaction was building
up at this time. See B.J.G.Thompson 'Ploughboys of the Plains Unite',
The Listener, 74, 1780, 22 December 1973, p.18. -~ -
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By contrast with the other parties, the initial response of the
employers to the proposed legislation was muted. It was not until
11 October 1907, that William Pryor the Netional Secretary of the
New Zealand Employers' Federation appeared before the Committee., He
began his evidence by reiterating the need for standardiseticn in
awards and the urgent necessity for tﬁo Arbitration Courts to carry
out such duties and then went on to express a degree of general
agreement with the form and intention of the legislation,assuring the

Committee that:

The Federation having in view the request  of the
Minister for a trial of the Industrial Councils, and
his expressed intention of giving the system a

trial has agreed to the. - setting up .... I would
like to say that the Federation, and I am sure I am
speaking f'or the employers of the Dominion generelly,
will give the system a thoroughly honest triel, and
if it is ©  : successful there will be no stronger
supporters of the system than the emplcyers of labour
throughout the Dominion ....42

Pryor's attitude confirmed the worst suspicions of those trade union
leaders who were convinced that tke employers and the Minister were in
collusion., As early as 1 November 1906, corresporidence Lad been
exchanged between the Auckland and Wellington Trades Councils with
regard to a rumour that Eéward Tregear had promised to submit all
breach actions to the Employer Association Secretary in Wellington
before citing cases and had instructed his officers to act in such

matters in thes same way.

L2, AJHR, I-9A, 1907, p.97.

43, NZH, 1 November 1906.
NZT, 30 October 190C6.
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This was further confirmed by Pryor's next statement in which

he said:
..o there are sufficiently confidential relations
between the Association Secretaries and the
Inspectors, so that they know before a case comes
on, as a matter of fact, what is going to be done;
and so far as the Federation is concerned ...l have
for some time been doing what I could to foster
such a spirit ....4%4
Pryor's general satisfaction at the form of the proposed amendments
was only disturbedonce during his evidence, He was adamant that the
extension of the terms of IC and A to various occupational groups that
had been going on steadily since 1900, should stop short of people
who held positions of responsibility in industrial organisations. To

do this he argued would be:

... to force them into the unions, and sooner or
later there is bound to be some difference of

opinion between the employers and the unionists as

a union, and you have these people in the position

:ofhaving to sServe twic irosterse...oib

The remainder of this, the sole employer submission, was devoted

to the suggestion that the National Federation and its regional
affiliates be permitted to levy employer members for a financial
contribution, and that this be given the weight of legislation. This
argument was based on the fact that the trade unions were permitted to
receive membership fees, and the same advantage should be allowed the

Employers' Associations. His reason for this was purely professional

and it was not without some edge that he asserted:

Lk, AJHR, I-9A, 1907 , p..98.

45, ibid., p.9%.
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The employers' associations throughout the
Dominion are doing a similar class of work for the
employers that the trade unions are doing for the
workers, Anyway it is the employers' associations
and the Federation that have borne the heat and burden of ths
day for the employers, and the Federation feels
that if there is any financial advantage to be
gained ... special provision sheuld be mode for the
employers' associations to take advantege of Lite e oiallifh e
It is ironic that Pryor was prepared to claim the rights of remuner-
ation for professional services for the associations, while supporting
the government's attempts to restrict that right to his ppposite numbers,
the trade union secretaries under clause fifty-three of the Bill. But

no oae on the Committee challenged the dual standard that Pryor was

using in this matter,

With the completion of Pryor's evidence the employers rested
their case. They 'had e&any_reason to be satisfied at this point
since government was committed to two policies that most employers
would endorsej; the restriction of trade union professionalism through
mandatory requirement that officers be elected within the trade or
occupation, and a punitive line with regard to industrial direct
action. In consequence employers could sit back and watch the trade
union movement attempt to convince government that such proposals were

not in the general industrial interest.

46, ibid , p.100,
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Such argument was soon forthcoming when Young appeared for the
third time before the Committee on behalf of the Tramways' Federation
with a list of telegrams from affiliates condemning the proposed
measure, Further messages of protest were also lodged by Young on
behalf of Trades and Labour Councils with one in particular having

personal significance for the minister.

Apparently while on a private visit to Dunedin, Millar had claimed
that he had received a delegation from the trade unions which had
expressed strong approval for the proposed measures. This was now
countered on behalf of the Otago Trades Council by R.G. Breen who

stated that Council had investigated Millar's claim:

I have since heard that the deputation consisted of

three members of the Carpenters' Society, but they

had no authority to appear on behalf of the Society

eevs I have no doubt that Mr Millar will not forget

them when there are appointments to be made ....47
Nothing marks Millar's declining popularity as much as this statement
which bluntly implied that the Minister was not above fabricating
evidence, for only the previous April, Breen had been one of the
leading lights in condemnation of McLaren's motion of censure against
Millar and Findlay. Further, anger against him now came from the
stronghold of Millar's political power, If he was given pause by the
Otago message, the Minister did not reveal it in Committee, for he

continued to challenge evidence that trade unionists were dissatisfied

with the whole intention of the Bill. He remained doggedly convinced

47. ibid., p.121.
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that such expressions of displeasure were the work of a minority

and not the true feelings of the labour movement,

The debate was thus in danger of bogging down into assertion
and counter assertion, but Young did have one further important card
which he now played. He advised the Committee that if government
proceeded with the Bill in its current form, the affiliated branches
of the Tramways' Federation would all move for formal de-registration
from under the IC and A Act. He went on to suggest that this would be.
a positive step, for "we would carry on the work of the union very
effectively and perhaps more efféctively that it is carried out now,

w8

because we would relieve ourselves of the Act .... This statement

was important because for the first time since the publication of the
Bill in late August 1907 a specific trade union had turned a threat
of industrial unrest, into a specific statement as to the form such
action would take. Young could not have known it at this time, but
he was in flact revealing to the industrial world, the basic ground
plan to be adopted later by the 'Red Fed' - massive withdrawals from

under the IC and A Act through the process of de-registration.

It was clear by late October however, that the momentum for
legislative amendment had spent itself, and that no further progress
would be made by the Bill in the session, given the weight of business
still facing the House, The monotony of the last days of the hearing

were however relieved by the appearance of a group of Wellington matrons

48. ibid., p.123.
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who were incensed by rumours that the Wellington Trades and Labour
Council intended to orgenise domestic servant girls and register them
under the IC and A Act as an industrial union. Their leader, Mrs
Catherine Holmes McLeod, whose manner and language bespoke a colonial
'Lady Bracknell' argued that such a proposal struck at the basic
decencies of family life. Her cohorts then informed the Committee of
the problems of trying to achieve domestic felicitywithout an
adequate supply of domestic servants , because girls preferred the

higher wages of the factories rather than the genteel advantages of

L9

dome stic service,

Thus the hearings which had begun in high temper, petered out
with the ad journment of the Committee until the next session. What
was signifiicant was the fact that employers and trade unionists were
diametrically opposed on the Bill, and that Millar's actions had co;t
him dear in terms of trade union support. Even more significant was
the fact that the exigencies of defence against the threat posed to
the professional trade union officer under the proposed legislation
had unified the Trade Councils in a way not previously seen in the

history of the IC and A system.

The lines were now drawn for further battles in 1908, as a
determined Millar returned with a new Bill, and parties on all sides

questioned not only legal amendments, but the whole raison d'etre

of the IC and A Act.

L9. ibid.s D109,
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The Amendment Debate Continued: Conflict, Politics and the IC and
A Amendment Bill of 1908,

Observers of the industrial scene in New Zealand in February
1908 must have been given the strong impression that history was
repeating itself, .for on the the 27th of that month, a strike
began at the Blackball Mine on the West Coast.so This event was to
be immortalised by one of the leaders, P.H. Hickey, as the first
symbolic blow struck by the miners against the IC and A system. But
the description of the Blackball strike as a victory depends entirely
upon the side from which one views the conflict. It is true that the
mine management conceded the men's demands after an eleven week strike
that demonstrated community solidarity. But it is also true that the
fines imposed under Magistrate's order were paid in full., More
important, the legal action taken to the Court of Appeal by the Miners'

Union to test the validity of the warrants issued by the Magistrate's

Court resulted in a Jjudgement against the strikers.

The decision of Stout C.J. and his brothers highlighted yet again

the unique status of the IC and A Act in law. For the bench ruled:

50. P.H. Hickey, Red Fed Memoirs, Wellington, 1925.
P.d. O'Farrell, 'The 1908 Blackball Strike', Political Science,
11, 1 March 1959, pp.53-6k.
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... however erroneous in fact and in law the
decisions of the Court of Arbitration might be,

so long as it purported to be acting in pursuance

of the Act creating it, and confined itself ebsnleme
utely to the subject matter of the. Act, the effect
of section 96, wias to place it meyond the control of,
or interference by, the Supreme Courte...51

In other words the Court of Appeal was carefully pointing out that
no higher tribunal had the authority to overturn a Jjudgement of the
Arbitration Court or any decision carried out by a duly authorised

party under its direction, even if such an action was in error.

The Blackball strike was the precursor of further industrial
direct action during 1908. By L4 May, the Gisborne Bricklayers were
out for three days and only wént back to work when their demand for
a rate increase was met.52 On 29 June, the Wellington Bakers began
a strike lasting some séventy—six days until the employers broke it
with non-union labour. The action had been taken for a basic mini-
mum wage and a forty hour week, and was in direct defiance of an

award of the Court handed down only days before the strike started.53

When Parliament convened in June 1908 it was against a background
of industrial direct action which had been going on intermittently
since February. The question of amendment to the IC and A Act thus
took on importance when on 1 May the Leader of the Opposition publicly
expressed the view that the IC and A Act had broken down and that unless

government acted quickly, he would call forits repeal during the

51. NZLR, 27, C of A, 14 July - 30 July 1908, p.905.

52. New Zealand Official Yearbook, 1908, p.685.

53. ibid.



Folel

5L

session,

The Prime Minister took up the same point when speaking in
the Address-in-Reply debate he said:
... We have either got to put an Act on the statute
book to ensure the speedy settlement of strikes,
upon a fair and equitable basis in the interests
of both employers and employees, or we will have
to seriously consider whether it is possible to

keep the IC and A Act upon the statute book at
all .l..55

The result was to place heavy pressure on Millar to get a Bill through

as quickly as possible in spite of trade union hostility.

Some of the problems facing the legislators were outlined by

the New Zealand Herald in an editorial a week before the new draft

Bill was made public. The writer pointed to the fact that the advent
of industrial action had demonstrated serious anomalies in the legis-
lation as it stood. He went on to argue that while the employers

were bound by the terms of the Act, trade unions were now ignoring

it at will when it suited them to do so. The article concluded with
suggestions as to the alternative courses of action now facing the
government, To repeal the legislation entirely; to so amend it as to
force the trade unions to come under provisions imposing restraint
upon industrial direct action; or finally to remove the element of
compulsion inherent in the principle of registration and simply permit
the parties to join themselves voluntarily under the statute or remain

56

outside its terms if' they wished.

5. NZH, 1 May 1908,
55. NZPD, 143, pp.35-36, 29 June 1908,

56. NZH, 2 July 1908.
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Such gratuitous advice was ignored when the Bill was tabled on
8 July. It was immediately seen as a deliberate move not only to
incorporate the most controversial elements of the previous Bill of
1907, but to further extend them. Thus the clauses dealing with
Industrial Councils had the powers of the Chairmen endorsed by making
them Commissioners under the Commissioners Act. The punitive measures
for dealing with strikes and lockouts now influenced the first fifty
clauses of the new Bill, and included provisions to make the act of
sustaining a striker by any means an off'ence lisble to penalty. In
addition clause fifty-seven of the new Bill admitted the application

57

of the exertion wage principle as part of an award procedure,

The response of the newspapers to the new Bill was both reserved

and critical. TheNew Zealand Times, in a somewhat uncharacteristic

attack on the government, saw serious danger in the intention po
extend penalties beyond the immediate parties, and expressed grave
concern for the principle of civil liberties.58 The New Zealand
Herald was of the opinion that government was getting desperate and
suggested that the penal clauses were evidence that:

The Minister of Labour has embodied the idea of

compulsion in his ameénding Act with what unfriendl
critics might well term the energy of dispair....5

The Otago Daily Times and the Christchurch Press both echoed the

Herald by rhetorically wondering whether it was really possible to

impose compulsion through legislation on all the parties,in the way

Millar intended to do.6o

57. IC and A Améndment Bill, 1908, cc.1-50, and 57.

58. NZT, 9 July 1908.
'59. NzH, 9 July 1908.

60. ODT and CP, 9 July 1908.



Discussion in the press of the impending legislation was over-

shadowed however by events in Auckland during the second week in

July. The Tramway Company had continued to be a source of industrial
unrest and the management had suddenly been faced with trade union
action in the matter of the dismissal of a conductor, T. Herdson.

As a result the, partiesywith government sanction, had decided to go

to independent .arbitration and a panel had been convened under

Dr A, McArthur of Auckland. The decision was startling,with the
Arbitrator condemning company practice of spying on the men by using
Inspectors as a bad policy. The dismissed man was reinstated with

the further suggestion that over zealous company ianspectors who were
responsible for such conflict be restrained and if necessary dismissed
for persecuting workers. The reaction was immediate with both the

the Auckland and the Wellington Employers calling the decision a breach

of employers' rights.

The Evening Post immediately saw the decision as a threat to the

IC and A system and argued editorially that:
Deliberately to go behind the back of the law as
the government did, in ord=z1to secure a settlement

of the dispute was to create a position and preced-
ent,wvhich may cost the country more than fifty such

disputes would costeseeb

Thus Millar became the target of employer hostility at the critical
point when some degree ofharmony was necessary in order to see the
Bill through. The result was that when the Labour Bills Committee

of the House of Representatives met to take evidence it did so in an

61. EP, 25 July 1908.
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atmosphere of hostility from both employers and trade unions.

The Trades and Labour Councils whd had met in Conference Just
before the Bill went to Committee, s.30% some time empressiag their
concern at the appearance of clause fifty-seven., There was no doubt
~in their minds that Findlay had had his way and had "... issued a

manifesto on behalf of government ...."62

For many delegates like James Thorn, the clanse spelt a return
to the days of sweating. Thus the prevailing trade union mood was
extremely hostile when on 24 July the Committee called its first
witnesses, The consequence was that trade union evidence early in
the hearings constantly reiterated the same theme, the virtual
impossibility of devising legislation that would totally contain
industrial conflict. To this witnesses added a second argui'ment, that
even if trade unions voluntarily accepted the limitations proposed,
they would oppose to the end any penal provisions that took away their
ultimate right to take direct industrial-action. This point was
sheeted home by J. Jackson, a Westland delegate, when he said "While
we disbelieve in the efficacy of strikes, we hold that we have the

|63

right to withhold labour whenever we consider it necessary ....'

Millar who had fought for the same principle in 1890, was prepared
to comcede this point, but insisted that the act of registering under

6
IC and A, involved the voluntary abrogation of such a right.h He made

62. Trades and Labour Councils Annual Conference Report, 1908, p.1k.

63. Evidence before the Labour Bills Committee of the House of Repre-
sentatives, AJHR, I-9, 1908, p.11. Jackson was endorsing what was
now official Trades and Labour Councils policy.

6L4. ibid., p.10
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this clear in a speech to delegates before the Committee when he
argued:
If men desire to make their own conditions of
lgbour they can but they cannot possibly remain
under the Arbitration Act end strike, and this
Parliement will not dissolve until that matter is
settled. We can amend the Act to provide that as soon
as a strike takes place registration will cease, and
the award will cease to exist. If men should wish to
keep outside the Act, no law should compel them
keep inside it ....65
Miilar vas thus exposing the ambiguity of trade union status under the

Lct when they took direct action, by pointing out the "incompatability

of freedom to take direct sction with the fact of voluntary registration

under the law,

That cenfusion still existed in the minds of mzny trade unionists
as to the value of the legislation was demonstrated when P.H.Hickey,
a leader at Blackball and delegate to the Trades and Labour Councils
Conference, came to the stand to give evidence. Under skilful
questioning by Millar, Hickey conceded that he favoured the
continuance of the IC ard A Act if it could be used more effectively on
the workers' behalf. He was also willing to concede, that union
powers to take direct ection in such patters ay: wrongful dismissal,

victimisation and the right to strike should be limited in law ....E6

But we must be fair to Hickey and point out that he appeared as

65. ibid.,p 8.

66. ibid., pp..18-21. The Masséy government dn 1913 during
the watertront strike, was to use the tactic of deregistering a
striking union, end replacing it with a 'scab' union duly registered
with great effeoct. The tactic vas to regppear again in 1951,
during the waterfront dispute with the tacit support of the Federation

of Labour President, P.F. Walsh. See M. Bassett, Confrontation '51,
Wellington, 1972.
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a delegate witness on behalf of the Trades and Labour Councils, and
was asked only one question on his ideological principles which
permitted him to do little more than affirm his belief that the
capitalist system in New Zealand should be replaced by a socialist
order, Hickey was followed in sequence by the final trade union
witness, M.J. Reardon of Canterbury, whose return to the principles
enunciated by earlier witnesses caused the Committee Chairman to

comment:

Eielr statementb'were laid before us with such

scrupulous exactness that, when one member made a

mistake, another one going over the same matter

step by step, made the same mistake. In fact it

was parrot like and this has made the Committee

a little careful about having the evidence

duplicated ....67
This comment was unfair for two reasons, first, because the trade
unions were clearly intent upon prazseniinga united front in the
matter of opposition, and second, because the employers' approach to
evidence differed only in style and not strategy. Pryor for the New
Zealand Employers Federation,presented the main argument and his

supporting witnesses took care to advise the Committee whenever they

appeared to deviate from the'party®line.

There was little that was new in the employer submissions with
stress on inspectorial rights to award permits, magisterial rights to

hear small cases and other matters that had been submitted previously.

Only one employer struck out on his own, the ubiquitous =~ Booth,

who begged the Committee's leave to speak in a personal capacity.

67. AJHR, I-9, 1908, p.60.
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He immediately launched into an attack upon the whole philosophy
upon which the IC and A system was based claiming that:

oo it embodies and expresses or even implicitly
sanctions what I believe to be false and vicious
industrial and social ideals. It is to blame,for
instance,in so far as it sanctions[Csic_Jthe theory
that work is not a thing in which a man should
engage cheerfully and manfully, but that it is a
curse - a hateful and degrading necessity -
imposed on man for his sins, a penalty which it is
not only Jjustifiable but creditable to° a man to
dodge ....68

Booth's anger was compounded by the fact that his much vaunted
personal experiment in exertion wage setting had been countered by
the workers engaging in 'ca canny' or working to rule, the deliberate

and careful restraint of production to counter increased managerial

69

demands.

His concern at what he saw as the demise of the work

ethic in New Zealand then led him on to dangerous ground, for he went

on to argue:

After all strikes do not seem to me to be such a terrible
bugbear as some people would have us believe., The loss
that falls upon a country by reason of strikes, is the
loss consequent upon the withdrawal from active work

of a certain number of men, the idleness of a certain

amount of machinery, and the paralysis of a certaln

amount of business or%Fnlsatlon. Such a % has never
so far as I am-ewnre, been a,very serious llhb ‘in the

Dominion ....70

68. - ibid., pe 35.

69. ibid., p.37. James Thorn had in fact reported the failureof the
‘Booth plan to the Trades and Labour Councils Conference. See
Trades and Labour Councils Annual Report, 1908, p.37.

70. . . abid.



At this point, Booth suddenly mindful perhaps that he was in
danger of demonstrating that the 'Emperor had no clothes', switched
rather confusedly to a defence of Conciliation. He argued:

I think everything should be done to make Conciliation
effective,. andwculd not suggest the sweeping away of
the 'arbitration clauses completely. I should like to
see the present Bill given a trial, When I say that
I am not very sanguine about the results you have to
take for what it is worth, What we want is some
system of conciliation which would be effective ....71
Booth's comments reflect an underlying unease and a confusion which
he would be surprised to know that he shared with some trade union
leaders, 4n unease that the whole trend of development of the IC and

A system was so centralising the processes that make up industrial

relations under standard procedures, that freedom of action was being

constantly eroded.

Unfortunately the government was also in an impasse, because to
admit that the IC and A system was failing in its first purpose, the
control of industrial conflict, was tantamount to admitting that the
basis for the raw, the assumption that there was a consensus of
interest among the parties, was no longer a fact of economic, political
and social life in New Bealand. To admit the existence of sectional
interest would further require recognition of a brutal fact, that
sectional interests required sectional representation and the actual
exercise of sectional power., This the Liberals could not do, for

recognition would signal the death of the party as it existed.

71. ibid., p.38.
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The hearings before the Labour Bills Committee ended in early
August with the parties in virtually the positions they had occupied
in late 1907. The trade unions were if anything even more determined
to resist the Bill, and they were unified as never before in that
intention. The overall air of uncertainty that the issues had
engendered was witnessed by the fact that before the Bill was re-
committed to the House, the Committee itself overruled the ainister
in the matter of eclause fifty-seven by five votes to three, a decision

that added if anything to Millar's problem of credibility as the debate

moved into its final stage.72

The IC and A Améndment Bill of 1908: the Final Phase.

On 10 September 1908, six days before he was due to open the
House debate on the IC and A Amendment Bill, the Minister of Labour
addressed a public meeting in Carterton. He began by affirming his
faith in the IC and A system and went on to express his further belief

that industrial unrest was really caused by radicaliagitators. This

was an old theme but with one difference - Millar was now prepared

to ascribe ideological motivations to such people when he warned his

listeners:

We are face to face with a movement in New Zealand

that requires to be dealt with .... The workers have
had their position very naturally improved during the
last ten 1o twelve years, But there is growing in our
midst an import from Germany originallys and latterly
brought in from Australia, who are now ‘trying to upset
everything that has been done, and because I won't fall
fall in with them and say that their lines are my lines,
of course I am everything that is bad ....73

72. NZH, 14 September 1908,

73. EP, 12 September 1908.
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It is clear that all of the arguments of the trade unions had really

amounted to nothing in Millar's opinion., His abiding faith in the

IC and A system remained unaltered by industrial reality, since blame
for unrest could be placed at the door of a foreigh source. Yet the

commentsj,however resolute,have a forlorn ring, indicating the intense
pressure the man was under from both sides to change the legislation

in favour of one or the other.

The press reported the Minister's speech, but reserved their main
attention for the Bill which was now to hand. After observing that
the final document appeared to be so hastily assembled that Jjournalists

had to work from a single copy, The New Zealand Herald concluded that

the central question involved the flact that:

Industrial Arbitration is on trial. Whether it
continues among us depends wholly upon the
experience of the Dominion during the coming
year ....74

The same pessimistic tone was taken by the Evening Post which

concluded:

The results of legislation af'ter fourteen years of
Conciliation and Arbitration remain uncertain. The Bill
of 1907 has been altered to the Bill of 1908, and the
Bill of 1908 has Jjust been altered by the Labour Bills
Committee. The radical principle of the law lLas been
so far assailed, first by government's failure to
enforce the law and secondly by the Arbitration Court's
failure to apply it, that it has become a matter of
doubt whether any remnant of the principle can be
effectively preserved ....75

74. NZH, 14 September 1908.

75. EP, 14 September 1908.
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The other city dailies in the North Island were to take an equally
acerbic line, First the Dominion dismissed the entire Bill as "the

6
last gallant struggle in connection with a dying fallacy ...."7

By contrast, the New Zealand Times took a diff'erent line,

expressing grave concern that the Labour Bills Committee had been
debating the possibility of limiting the freedom of the press in the
reporting of pending industrial action. It attacked such a move with

the editorial suggestion:

The Labour Bills Committee now seeks to curtail the
privileges and powers of the press by prohibiting
the publication of opinion 'for and against' in
reference to an impending strike or lockout. The
attempt to stop newspapers assisting to maintain

the authority of the statute can have no justifi-
cation outside the peglmg of topsey-turveydom ....76

This comment from a newspaper famous for its tendency to take the
government side reflected the tensions now surrounding the amendment
process, and the sensitivity of the government to criticism, was
demonstrated when on 19 September, the Times reported that the clause

8
limiting press freedom had been dropped at Millar's insistence.7

The reaction of the leading South Island dailies by contrast
with their northern contemporaries was rather muted, The Christchurch
Press contented itself with a resume of the proposals and the report-
ing of comments from interested parties. Inevitiably the Canterbury

Trades Council took a highly condemnatory view while the Employers!

76. Dom, 14 September 1908.
77. NZT, 14 September 1908.
78. NZT, 19 September 1908.
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Association Secretary, Henry Broadhead, expressed the cautious opinion

79

that the legislation was very experimental. The responses as

reported by the Otago Daily Times found the Employers' Association

strongly in favour of the new measures while the Otago Trades

Council Jjoined their northern brethren in wholesale condemnation.BO

The Bill was recomnil{ted to the House on 16 September 1908
in an atmosphere of newspaper scepticism, hitter trade union antagon-
ism and limited employer support, for on- the date of recommittal only
the Otago Employers Association had come out in strong favour of the
proposed legislation. The other employer groups appeared to be
waiting for parliamentary reaction before committing themselves

although the national Federation had promised to give the legislation

a fair trial.

Millar, in opening the debate for the government reiterated his
strong belief that the real cause of industrial disturbances in
New Zealand was a minority of ideologically inspired radicals who
aimed to change the basis of the social and economic system.81 In
implying that the vast number of workers registered under the IC and A
Act were really contented with the system and the benefits it bestowed,
Millar raised a contradiction inherent in the sweeping proposals for
changes. For if the real cause of trouble was a minority of foreign
dissidents, why was it necessary to visit the sins of the few upon the

many? The most logical explanation appeared to be that Millar was

79. CP, 14 September 1908
80. ODT, 14 September 1908,
81. NZPD, 145, .p»91; 16 September 1508.



determined to preserve the IC and A system as the core of industrial

legislation at all costs.

In this he was assisted unintentionally by the Leader of the
Opposition, WoF.. Massey. Instead of taking advantage of the
Liberals'obvious discomfort, Massey in his opening address concentrated
upon the need to keep trade unionism out of the agricultural sector

and then roundly advised the House:

Now Sir, I am in favour of Conciliation, I will go
further than that and say that after what has
happened during the last few years, I am against
compulsory Arbitration and anyone who wants to make
political capital out of that can do so ....82
It is difficult to really know what Massey meant by oconciliation, for
on 11 July he had been cited as an enthusiast for the Canadian
Industrial Disputes Investigation Act of 1907. This law had in fact
simply shifted the weight of compulsion away from grbitration and
made it mandatory that employees in certain industries submit to a

compulsory Conciliation Conference with prior investigation of the

causes of unrest before the Conference took place.83

The principle of a delay in strike action coupled to a ballot
of members was to be introduced by the Reform government in the
Industrial Disputes Act of 1913, which seems to indicate that what
Massey really meant was that he favoured compulsory conciliation, in other

words control over a dispute before it started,rather than action

82. dbid.,, pe 95 ~on

83. NZH, 11 July 1908. See also F.A, Aeland, The- 2
Canadian Industrial Disputes Investigation Act'. Annals of the
American Academy of Political and Social Science, 34, 2, September
1910, pp.165-183.
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after a strike was in train.BLF

In the event, a strong Opposition response to the Bil] did not
really materialise on the other side of the House much to the relief
of Millar. Yet despite the somewhat bellicose tones of many Liberals
who rose to congratulate the Minister for saving the trade unions from
the depradations of the agitators, government stopped short at the
brink, and did not totally outlaw the strike, Millar in fact
carefully defined the status of the strike in the following manner:

We have tried to define what is @ strike and what is

a lockout., A strike is not deemed to be a continuing
offence with a continuing penalty. A strike is
complete within itself., When a person strikes he
will be fined for it and there will be nothing else:,...
A strike is a breach of civil contract, it is nothing
more, there is nothing criminal about it. But

the strike can only take place in an industry in which
an award exists, and that is only right, because

under no other law is a strike made an offence except
under the Arbitration Act. If a body of men decline
to take advantage of the law it is unjust to

say they ought to be punished for an offence they have
not committed, except under this Bill 85

84, It appears from the political evidence, that the real author of
the 1913 legislation was J.A. Herdman, Massey's Attorney-General.
Throughout the period of the 1913 waterfront strike, it was

Herdman who commanded centre stage on the government side with
Massey simply taking questions in the House. The Farmers' Union
appeared to have some doubt about Massey's zeal for the task of
crushing the trade unions. See H, Lusk to J.G.Wilson, 22
November 1913, J.G. Wilson Papers, misc. corr, ATL,

85, NZPD, 145, pp.'188-189, 16 September 1908.
Millar's acsertion that an award is a civil contract stands
contradicted by Stout's caveat of 1899, that in fact an award
implies status and not contract. This anomoly has continued to be
debated in New Zealand down to the present. I am advised by my
colleague . ‘GeXAnderson, Lecturer in Commercial and Industrial
Law at Massey University, that awards are now treated as special
types of contract, though they lack the essential civil law component,
the right to sue or be sued for breach. I am grateful to Mr. Anderson
for his advice on the present position,
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Under the terms of this definition, a strike was an offence only

if it occurred while the party was duly registered under the IC and
A Act. In other words the Minister did not remove the right to take
direct industrial action from industrial law, The right to do so
outside the framework of the IC and Act was reinforced by the Trade
Unions Act of 1908. Urdec clause three, that law stated:
The purpose of any trade union shall not, by reason
merely that they are in restraint of trade, be
deemed to be unlawful, so as to render any member
of such trade union liable to criminal prosecution
for conspiracy ....

while clause four in turn effirmed that:

The purpose of any trade union shall not by reason
merely that they are in restraint of trade, be
unlawful, so as to render void or voidable any
agreement or trust ....86
Millar's intention was to impress upon trade unions registered under
the IC and A Act, that registration meant the loss of the right to

take direct industrial action and if workers wished to preserve that

right other legislation without the benefits of IC and A, was available

for their use,

This dual status under the law with regard to strike action was
tc have an important tactical effect upon later militancy. For under

the direction of the "Red Fed, de-registration from under the IC and A,

86. Trade Union Act, 1908, c¢.3 and c.4. New Zealand Statute Reprints
15, 1908-1957, pp.827-830.




and re-registration under the Trades Unions Act of 1908, became the

main vehicle for the expression of discontent.87

But Millar's main pur:ocse at this time was to demonstrate to the
trade unions that the penal provisions against strikes in the Bill, did
not mean the total removal of the right to take industrial action in
the obvious hope that they would be mollified with regard to the

sweeping changes that the Bill proposed.

The general air of self congratulation that emanated from the
Liberal side of the House during the debate, was disturbed on one or
two occasions. Thus 7.k Sidey, the member for Caversham, wondered
aloud whether the problems facing the IC and A system went deeper than
members supposed and involved perhaps the whole question of income
distribution, J+A. ilanan of Invercargill like Sidey a lawyer by
training, thought that the time might be ripe to introduce a highly
trained and professional Conciliaticn Service, since it was his
considered opinion that the Arbitration Court had tended to dominate
the IC and A system, frequently at the expense of its defined role as

a tribunal sworn to act in equity and good conscicnce.

87. In fact the Federation began this process in 1910, by formally
registering its rules under the Trade Union Act of 1908. See
New Zealand Federation of Labour, Preamble, Rules and Constitu-
tion, Wellington, 1910, p.3.

88. NZPD, : 445, p.272, 18 September 1908.
89. ibid., p.273.
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Unfortunately the temper of the times made such reflections on
the baéic principles of the legislation a fleeting phenomenon as
Millar pressed the legislation through. There was one particular
moment when the deep divisions within the party were allowed to be
seen, Millar in endless Jjustification of the IC and A system, was

tempted into the assertion that:

If you take away from the record of strikes in

New Zealand, the Blackball and the slaughtermen's
actions, there has not been a strike worthy of the
name since the time the Act came into operation ....90

At this point an unnamed member interjected "that is not the Attorney-‘

General's interpretation", to which Millar replied with some heat

"that is the Attorney-General's business, and he is responsible for
his own interpretation ...."91 The exchange indicated the underlying
tension and rivalries that went on behind the door of the Cabinet room
for even while the House was debating the Bill, Findlay was using the
Upper Chamber to push for the re-introduction of clause fifty-seven
calling for exertion wage principles to be introduced into the IC and A

system, This despite the fact that the Labour Bills Committee of the

House had voted to drop the matter.

The third reading was moved and passed in the House on 26 September
1908, with one forlorn nay vote coming from A.R. Barclay who had earlier
committed himself to the task of fighting the Bill ‘on his own,

Millar's relief that the battle was coming to an end was reflected in

the comments he made to Jjournalists af'ter the vote. He now felt free

90. NZPD,145, p. 481, 22 September 1908.

91. ibid.,
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to admit that:

It had been touch and go that the whole Act was not
repealedjand it was only time which soothed
irritation which had permitted the present Bill to
be brought down. The object of the Bill was to
keep the Arbitration Court in the background as a
mere spectator, and to provide for a legalised
conference of the parties ... if the Bill improved
conditions it would be justified ....92

In the Legislative Council, the debate went on under the guidance
of Findlay. He attempted to impress upon members the need for the
exertion wage on the grounds that the economy could no longer sustain
the current system of profit and income sharing that was the result
of Arbitration Court awards, He admitted that he had been the author
of clause fifty-seven, and Jjustified it on the grounds that:

Everyone who has got on in life must have been ready
. willing and determined to work a little longer,
and a little harder, and more intelligently than the
average; and if you are going te offer no reward for
that additional effort, you will depress all to one
dead level and you will have a poor standard of
efficiency in this country ....93
He concluded his speech by praising the Arbitration Court for what he
called "its refusal to pander to cheap popularity, which would have

"
wrecked the honest industrial enterprise of the Dominion.... 94

Despite Findlay's eloquence, or perhaps, because his speech contained
so much economic Jjargon, the Council remained unimpressed with his
reasons for the re-introduction of the exertion wage clause, and the

Bill was passed back to the House without such an amendment. The Bill

92. NZH, 27 September 1908.
93, NZPD, 145, .p.661,. 0. Septomber 1908,

9. ibid.,
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in its final form was without another significant clause. For
under trade union pressure, Millar had also abandoned clause fifty.’
three, and trade union secretaries were thus free from the fears

that had possessed them since 1907,

The IC and A Amendment Act of 1908, did in fact ensure the
longetivity of the IC and A system. It also spelled a long
tradition of legal and administrative centrality in which compliance
was demanded under threat of penalty, and in which trade union:
growth and development was restrained within the terms of the IC an A
Act and not permitted to run wider than matters prescribed in the law,
In this the system continuel u:35a constant source of friction,
It remains therefore to summarise the final form of the Act, and

to make somejudgements as to its ultimate effects.
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CONCLUSION,

On 10 October 1908 the Amendment Bill which had been so long
in gestation became law, It is thus the final task of this thesis
to examine some of the changes made in order to demonstrate how far
the IC and A Act had shifted from its founder's emphasis upon

Conciliation towards coercion in what was assumed to be the larger

public interest.

Under clause three, the term strike was extended to include not
only action by a union in pursuit of a specific goal, but supportive
. action by other unions in sympathy. In turn,clause six extended the
principle of individual iiability te include not only trade unionists

but:

Every person who makes a gif't of money or other
valuable thing to or for the benefit or any person who
is a party to any unlawful strike... shall bé~

desemed to have aided or abetted the strike or

lockout ... unless he proves that he so acted without
the intent of aiding or abetting ....1

In other words aiding and abetting was given a wide definition with the

onus for proof of innocence falling on the accused and not the pro-

secution, The intention was clearly to avoid a repgtition of the Blackball

situation where the community ingeniously frustrated, first; attempts by the

2
authorities to fine the miners by collective action in fund raising.

1. IC and A Amendment Act, 1908; c.6 (3)

2. See P.H. Hickey, Red Fed Memoirs, Wellington, 1925.
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Under clause seven the employer demand that actions in breach

be only put in train at the behest of the Inspector of Awards, was

admitted, and trade union secretaries were thus cut off from the

5
process of taking actions before the Court. Clause nine was

clearly intended to 1imit industrial direct action in terms of a

wider definition of the public interest than that originally conceived

by Reeves,

It specified that worl=-,; v occupations covered by the

clause were to give fourteen days' notice in writing of any intention

to take strike action, Occupations covered by this clause were:

(a) the
(b) the
(c) the
(d) the
(e) the

(f) the

industrial purposes

(g) the working of any ferry, tramway, or railway, used for the
public carriage of goods or passengers ....l

manufacture and supply of coal gas

production or. supply of electricity for lighting or power’
supply of water to the inhabitants of dny borough or other placy
supply of milk for domestic consumption

slaughtering or sﬁpply of meat for:domestio supply '3ig]|

sale or delivery of coal, whether for domestic or

Clause ten was clearly influenced by Millar's thinking in the matter of

the status of

v 1nion tho® took striks action , for the Court was now

empowered where a trade union was found guilty of direct action under

the IC and A Act to:

... order that the registration of the union or
association shall be suspended for such a period as

the Court thinks fit, the term not exceeding

two years ....D ?

3 . ICand 4 imendment Act,1908, c.9e
L | ibid., c.9. (2).

5. ibid., c.

10, 1'
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This meant that the Court could commit a trade union found guilty
of contravening the strike legislation to what can only be described
as a state of industrial limbo, by withdrawing all of its rights

under the Act.

Ostensibly the same clause permitied,under sub-section five, a
right of appeal to a Magistrate's Court,but this was offset by a
new appeals proceduwe under clsuse nineteen. But while the right

was admitted, it was carefully qualified,for as the clause stated:

No appeal shall lie from any judgement in any such
action to the Supreme Court or District Court,but
an appeal shall lie to the Court of Arbitration
in the sume cases and in the same manner, as in the
as in the case of an appeal to the Supreme Court
or District Court under the Magistrate's Act of
1%8-0--6
In effect, the Arbitration Court was now empowered to hear appeals
against its own decisinns,for if e trade union was suspended, and
an appeal to the Magistrate's Court was denied,then the only avenue

of further appeal was to the Arbitration Court which had imposed

suspension in the first place.

Nor did the catalogue of new limitations end there. For the ALct
had included a provision first mooted in 1907, that where a fine was
imposed on a trade union,an order of attachment could be taken out
to dock wages;befofe payﬁeﬁt,with'furtherIproviso in cases.of hardship

for payment by instalments. 7

6. ibid., c.19 (1). and 10 (5).

7. ibid-, 0-2}-}‘1
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These latter clauses were in a sense a personal triumph for Millar
for he had pursued the question of enforcement with dogged determination

ever since the abortive attempts to levy fines on &ll1 the slaughtermen

after February 1907. Now the Court could impose fines as soon as the

offence was proven and the penalty imposed.

The second part of the Bill locked ¢onciliation and arbitration
together in a way never envisaged by the IC and A Act's founders. The

chief victim was the Willis Amendment of 1901, for the new law cate-
gorically stated:
After the commencement of this Act no industrial
dispute shall be referred to the Court until it has

first been referred to a Council of Conciliation in
accordance with the provisions hereinafter contained

,-00’8
We can thus date the emergence of the modern tradition of professional
Conciliation from this clause, for succeeding generations of Arbitration
Court Jjudges were to uphold the principle- of no &arbitration without

prior conciliation until the day the IC and A was finally repealed.

The c¢onciliation prooess was also strengthened by the inclusion of a

provision that:

Every person so recaommended as an assessor,must be, or
have been,actually and bona fide engaged or employed

either as an employer or worker in the industry, or in

any one ‘6f the€ indusiries in respect of which the dispute
has arisen ..,.." =

Provision was allowed for this clause to be set aside if the Conciliation

8., ibid., c.28 (1).

Ds ibidl’ 0030 (5)'
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Commissioner was of the opinion that professional qualifiications

10
in the case were either inexpedient or impractical. *

Thus the IC and A Act of 1908 marks’in principle, a return to the
philosophy that had informed the original statute of 1894, For
Reeves had conceived of a bgsic two-ti~~:2  -regulative system in

which the common interests of the parties would require a stress

on dontiliation with @rbitration required only where necessary.

But,6 1908 was to see ¢tonciliation become mandatory
as a prerequisite for admission to arbitration with the parties now
restricted in law to the task of preparation of submissions and
advocacy at hearings before a Conciliation Council or the Arbitration
Court., Other functions of the system particularly in the matter of
penalty for breach, were 1 to be handled by professional officers
of the Department of Labour, who also had sole rights to issue under-
rate permits, file actions for breach and enter and search an employers
premises should a case warrant. Thus the overall stress on the admin-
istrative siée of the legislation was toward giving the professional

departmental officers wider powers at the expense of the parties.

The employers were prepared on the evidence to give the new Act
a trial, If it proved successful then as far as they were concerned
trade union energies would be contained. Meanwhile their central

Federation was developing a relationship with the Department of Labour

1C.. ibid., c.28,2.
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that would prove useful when further industrial trouble commenced.

On the trade union sides the government had strengthened the
radical case for a total withdrawal from under the IC and A system,
and had antagonised even the moderate wing of the Trades and Labour
Councils movement., Increasing hostility toward trade union secretaries
and industrial unrest was later to force moderates like Rosser, Young,
Breen and others into increasingly militant stances as they sought to
control the radical temper of their members particularly in 1912 and
1913. The result was to be a belated alliance between moderates
and militants in 1913, which was to split asunder under the heavy

pressure exerted by the Reform governmment to crush radicalism in the

labour movement,

The IC and A Act of 1908 marked the high point of Liberal efforts
to effect changes in the industrial law, It is true that minor amend-
ments to the legislation were passed in 1910 and 1911, but to all
intents and purposes their real contribution to the policy of state
regulation that they had introduced in 1894 ended with Millar's
great efforts of 1907 and 1908. Their legacy was also a psychological one
that left the idea of public interest and penalties for direct action
in the public mind; TFor the doctrine of the public interest now
involved the extension of state coercion over those who off'ended
against the law. The reswI% in modern times, is that New Zealand,
which was the first country to involve actively the state in a system
that sought to control industrial relations behaviour in the common
interest, still has a general public which views trade unions with

suspicion and their leaders with alarm.
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Millar, in his struggle to ensure the survival of the IC and A
system, unwittingly created a situation where the Act itself could
be used as a double edged device., First in 1913 and again in 1951,

a government hostile to the aspirations of the labour movement would
use the legislation as a device to isolate and control militant trade
unions with devastating effect. Each time, the trade unions would be

faced with the task of rebuilding shattered unity from industrial

defeat,

In addition the IC and A Act became an instrument for economic
regulation on a national scale when after 19,5, the duty of establish-
ing the terms and conditions of general wage orders was added to the
functions of the Arbitration Court. This paradoxically became a flaw
in the system, for when the movement to change the industrial relations
system in its entirety began to emerge in the middle 1960s, it was the
'nil' general wage order of 1968 that spelled doom for the IC and A

system has men had known it for eighty-four years.

Throughout its history the legislation was to create both the
conditions under which militancy would emerge and the terms under
which it would be controlled. The result for the labour movement was
a long period of 'love-hate’relationship. The IC and A Act was reviled
in good times as an unwarranted intrusion restraining workers' freedom
and cherished in bad times when a hostile government or an economic
recession, made it appear a saf'e harbour for.embattled trade uniaons

secking refuge.
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Bibliographical Notes

The main sources for the study are listed in the following
categories. The bibliography is essentially selective and refers to
materials that have been used in the research. The stress is thus on

official documents., and publishel sourzaes.

A comprehensive search for employer association and trade
materials proved disappointing. Discussions with historians who have -
worked extensively in the period down to 1914 endorsed this ¢ ::zlusion.
This lack is reflected in the decision to attempt to demonstrate
'fational' employer and trade union views on the evolution of the
IC and A system. At the same time such an approach had an important
result, it demonstrated the fact that 'national' employer and trade

union positions emerged quite early in the history of the IC and A

system,

A word of caution is added in the case of later volume and
number sequences in the journal entitled The Arena. Research I
conducted in the United States revealed that Frank Parsons resigned
the editorship sometime in 1907, and that it was carried on spasmod-

ically during 1908. The Jjournal was to re-appear as The Twentieth

Century Magazine late in 1908 under a new editor. I have attempted to

transpose volume and numbers forward from 1906, from the style adopted
for earlier volumes and numbers, but have some doubts as to their

accuracy. References for 1907 to 1908 should therefore be treated with

care,
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