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Industrial Militancy in New Zealnnd: the Coni:ributir,g Influence of 
the Inustrial Conciliation and Arbitration Act, and its 
Adrninistratinn 1891;- - 1 )08. 

Abstract 

This thesis will attempt to demonstrate that the legal and 

administr�tive evolution of the IC and A Act after 1894, contributed to 

a developing climnte of industrial militancy down to 1908. It 

will further attempt to argue that the underlying reasons for 

such a development .stemmeu from changes in the operational 

philosophy of the IC and A �ystem, most notably, in a movement 

away froo stre'Ss on conciliation tow:lrd mandatory accepte.nce of 

decisions handed down by the Court of }JXbitration, under threat 

of penalty. 

This movement towa rd coercion is explained in terms of a 

n�ber of institutional and administrative policies. These 

include: a major change in the lav; itself, by amendment in· 1 )01, 

that permitted parties the right to by-pass cone iliation end go 

�mediately to arbitration, a tendency toward legalism exhibited 

by consecutive Presidents of the Arbitration Court, in the 

period 1903 - 1)08, and the emergence of a policy of wage restraint 

that stemmed from the Arbitration Court's role as a v1age fixing 

agency. 

The study goes on to examine the wc..y in which the adminstrative 

philosophy of Edv:ard Tregear, _ .the Secretary of Labour 

in the crucial years afte r the depart.ure of Williarn Pernber Reeves, 

was given free rein in term s  of organise.tional growth and policy, 

this particularly afh:r 18%. In addition attention v:ill be 
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directed towo.rd the v1oy in which Tre8eo.r wo s able to influence the 

shape of the industrial legislntion, and by doing so extend the 

controlling poners of his department. 

In the latter part of the study attention will be concentrated 

upon a numr,er of important issues, which became the focus of' 

trade union hosiili�, notahly: under-rate permits, the provision for 

preference cle.uses in industrial awards and agreements, and the matter 

of' apprenticeship regulations. These issues will also be used to 

demonstrate the unique rwi..-ure of the ste.tutory powers enjoyed by 

the Arbitration Court as an institution untrammelled in its 

authority, save by the sovereign will of Parliament. 

In the final section of the thesis the problems facing the 

Ward government as it strove to find a legislative response to a 

situation Ythere industrial conflict was re-emerging, will be 

considered in some detail. Here the difficulties facing John 

Andrew !.;illar in his attempts to pass legislation that 'l'muild 

control conflict, will be examined against a situation where the 

emerging sectional interest .s of industrial labour and the employers' 

made such efforts virtually impossi .be. 

The overarching conclusion of the study will be that the evolving 

IC and A system, was a contributing inf1uence in the shaping of 

industrial milit�ncy ns it manifested itself in 19)6 and 1907, 

and that such influences profoundly influenced not only the 

industrial events of' 1912 - 1913; but b.ter public attitudes towards 

industrial militancy in New Ze::.land. 
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JNTRODUCTION 

The hist ory of indust rial relations in New Z e al and i s  essentially 

the chronicle of an unusual e c onomic and so cial expe riment in which for 

some e i ghty-five years , men permitted the s tate to c ont rol the relation-

1 
ship between employers and employees in the lab our market . Underpinned 

by the principle of central re gulation in the inte re s t s  of all the 

partie s ,  a system was evolved through the medium of t he industri al law, 

c ouple d  to approp riate in stituti onal me chani sms that we re in turn 

authorised and created by the l aw .  

The p rincipal aim was the r e gulation of indu s t ri al  confl i c t ,  and 

the c ornerstone of the whole le gal and administ rative apparatus was 

the Industrial C onciliation and Arbitrati on Act of 1894, and its  late r 

consoli
.
dations and amendment s. Thus in the last decade of the nineteenth 

century, whi le othe r national e c onomie s st ruggled t o  f ind soluti ons to 

prob lems of indust ri al conflict,  the New Z ealand L ib e ral government led 

by W.P.Reeves, dete rmined that the publi c good ran l ar ge r  than the 

freedom t o  b argain c ollectively in the lab our market . In conse quence , 

trade unions of b oth empl oyers  and wo rkers f ound from 1894, that while 

regist rat i on unde r the new law was a volunt ary act , the benefits of 

registrat i on such as st atut ory recogniti on as a bargaining agent , were 

off set by limi t at i ons on c onduct,  and the abandonment of the freedom 

1. The IC and C Act i s  referred to in the past tens e ,  because on 8 March 
1974-, it  was f ormally struck from the statute b ook and replaced by 
the Industrial Rel ations Act 1973. 
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t o  deve lop innovat ive re l ati onship s with empl oyer s .  

In a di re ct sen se , the IC and A Act was an ove rt re sponse by t he 

gove rnment t o  t he f act that in 1890, a ma jor industrial st rike h ad 

occu rred b et we en the Seamen ' s  Uni on and the empl oyer s .  The effe ct s  of 

what be came t radi t ionally lmown as t he M aritime St ri ke were seen as a 

di re ct thre at t o  N ew Z e al and's ove rse as trade , and with their comin g t o  
. 2 

powe r in 1891 , the Liberal s decided that the prob l em needed b ol d  me asure s .  

Under the ·creative _ le adership of the Mini ster of L ab our, William Pemb e r  

Reev e s ,  a me asure was fin ally placed on the st atute b o ok o n  31 August 

1894. The new Act provided f or two princi ple methods of re s olving 

indu st rial di sput e s ;  voluntary C onciliation,  through the medium of 

�nci li ati on .bo ards , and compuls o �  .arbit rati on, t hrou gh a proce s s of 

awards hande d d own in judge ment by a C ourt set up f o r  the purpose . 

F rom 1894 unti l 1906, the IC and A Act en joyed a re l at ive succe s s  

in car�ing out it s main funct i on ,  the maintenance . of �ndu st ri al pe ace . 

Thi s pe ri od was t o  end symb o li cally on 27 N ovembe r 1906, when a t rade 

uni on re gi st e red under the IC and A Act struck f or three hours in 

di rect def i an ce of the industrial l aw .  This di s pute he ralded a pe ri od 

down t o  1914, in which st rike s occu rred with sporadi c frequency ,  

culminating in t he l arge s cale act i on of 1913. 

Hi storians who have examined the conditions unde r  whi ch i ndust rial 

·di re ct act i on appe ared aft e r  1906 have tended t o  agree that an imp o rt ant 

cause of unre st was wide sp re ad di s content among t rade uni ons , at the w ay 

2. F o r  a re cent analysis of the e vent s of 1890 see H . O .  Roth , T rade 
Uni on s in N ew Z e aland : P ast and P re sent ,  Wellingt on , 1974, ch . 2. 
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i n  which the IC and A Act was being administered . But since later  

m ilitancy, not ably in  the peri od 1 91 2-1 913,  was dom inated on the 

trade uni on side by a� organisation that claimed both ide ological as 

we ll as st rat e gic leadership of the industr ial worker s of New Zealand,  

re search attention has tended to  concentrat� up on the underlying 

m otive s of the radical le aders . Studie s have thus tended to  examine 

such fact ors as class  ant agonism , the influence of socialist and 

syndicalist  ideologie s ,  and the ultim ate p oliti cal intentions of the 

radical wing  of the lab our movem ent . 

Thus,wh at mi ght be termed the traditi onal appr oach to  industri al 

milit ancy in this country has evolved fr om the basic premise that 

m i l it ant behaviour stemmed  from the confrontati on of radic al labour 

with p rope rtied capital , in what m i ght be term ed  a specific national 

m anifestation of the p attern s of industrial unr e st to  be found in B ri tain,  

the United States  of Ame rica and Eur op e ,  down to  the First World War . 3 

3 .  Ap art from the work of Roth al re ady cited, other hi storians who have 
tended t o  identify class antag oni sm as a m ajor  influence up on industrial 
militancy include K .  Sinclair ,  A Hi story of New Zealand, H arm ondsworth, 
1 958; W. B .  Sutch , The Que st fo r Se curity in New Zeal and:1 840-1966 , 
Oxf ord,  1 966  and C .  B ollinge r, Against the Wind: the Story of the New 
Ze al and Seamen' s Union, Wellingt on ,  1 968 .  While a spe cific Marxist  
inte rp retati on of  the industri al event s down to  1 9 14, is  offered by 
.s. S c ott , A Hist ory of the New Z e al and Labour M ovement , Auckland,  1 951 . 

The definiti onal que stions involved in the use of the term ' class' has 
als o  led to  a recent important di scussion stemming from an e s say by 
W .H .  Olive r; see W.H. Oliver, '.d.eeves ,  Sinclair and the Social 

Pattern· · ' P .  Munz ( ed .) The Fee l  of Truth: E s says in Naw Ze aland. 
and.P acific Hi st ory ,  Recd��Wellingt on, 1 969 , pp . 1 68-1 80 .  
S ee als o; E .  Ol ssen, ''The 'Working C las s '  in New Zealand'\ NZJH 8 ,  

April 1 974, pp . 44-61 . C .  Campbell, 1The ' Working Class' and the 
Liberal P arty in 1 890 ' " NZJH 9 ,  Ap ril 1 975 , pp .41-52 . 
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Much historical attention in New Zealand has therefore been directed 

toward an analysis of the aims and strategies of militant trade unions 

whom· :after 1908 , were associated with the 'Red Fed' or New Zealand 

Federation of Labour, an organisation initially dedicated in its public 

statements to the overthrow of the established industrial order. 

It must be admitted that when this research was in the early 

planning stage, it was proposed to examine the relationship between 

prevailing industrial ideologies of militant labour unions in New Zealand 

&�d the influence of such theoretical assumptions upon the form and 

direction of industrial direct action in the period 1894 to 1 919. But 

my attention was caught, after discussions with colleagues who were 

also researching in this period on institutional developments, by the 

fact that no real attempt had been made to examine the possible effects 

of the law, and its administrative institutions upon the development of 

militant attitudes before industrial direct action gained real momentum 

after 1907. 

In formulating the hypothesis for this thesis, I was first 

strongly influenced by W.H. Oliver' s investigations of various legis­

lation of the 1870s, 1880s and 1890s ostensibly concerned with such 

matters as rabbit eradication and fruit inspection. In his examination 

of the evolving administration of such laws and regulations, Oliver 

found a common tendency in administration began to emerge; that what 

started as a regulative process based upon the principle of voluntary 

compliance, tended to develop into a bureaucratic structure, which 

involved regular inspection and a developing demand for mandatory 
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compli ance with rule s on the part of the citizen .  

Thi s the oretical as sumpti on was given an empirical te st in 1 969 , 

when P . J. G ibbons examined in s ome detail a Department of Lab our policy 

that developed in the 1 890s under Edward Tre gear, t o effectively. de-

causalize the swagger and itine rant lab oure r  who formed a peripatetic 

element in the lab our f orce . Gibb ons di scovered that the same t endency 

to move f rom compliance to coercion under re gulation was a marked 

feature of Tregear' s ad.ministrati ve philosophy, and that Oli ver' s theory· 

was in thi s case val idated by Lab our Department policy .
4 

I was thus drawn int o formul ating a new series of 

que sti on s  f or the reason that Edward Tre gear was, after Reeves, 

the· mst �:impod;ant irlrlu�nce _ upon - the IC  and A Act . More 

import antly , with the departure of Reeves t o  L ondon in 1 896, Tre gear' s 

influence upon the administ rative directi on of the various consolidations 

and amendment s t o  the IC and A Act legislation became param ount, down to  

the de ath of Seddon, who occup�ed the L ab our portfolio·from 1 896 until 

1 906 . There devei oped in consequence a new b asic que sti on .  If, as many 

histori an shave agreed, the re-emergence of industrial direct action after 

1 906 , c ould be attrib uted in part to  the adverse way in which trade 

unionis t s  in particular now viewed the IC and A Act ,  what factors of 

change in the law and the admini strati on of what had be come the IC and A 

system c ould be identified in turn as c ont ributing element s toward such 

reacti on s? In other words , could a case be made from the official 

4. P .  J .  Gibb ons , ,. rurning Tramps into T axpayers : the Department of L ab our 
in the 1 890s'' , unpublished MA thesis ,  Massey University, 1 969 . 
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evidence for arguing that in defining those major factors that in sum 

produced industrial militancy in the period after 19o6, c.ognisance 

sh uld be taken of a central paradox; that while the IC and A Act of 

1894 was introduced as a constraint upon militant industrial action, 

by 1906 it could be identified as having active influence upon the 

forms that militancy was actually taking? 

The reasons for this are to be found in a number of important 

developments in the . steadilJ expandi1� functions of the 

IC and A system between 1894 and 1908. For by the time the Liberals 

were ready to perform their final legislative surge� upon the IC and 

A Act in 1908, the whole centre of operational gravity had shifted 

away from the principle of voluntariness as contained in the process 

of Concili·ation, toward mandato� compliance through a.rbitration. Again 

after 1903, the Arbitration Court had begun to take a .ve_ry innovative 

line toward its duties within the constraints of the existing law. 

Successive judges saw their responsibilities under the statute as 

requiring both interpretative leadership and due c onsiderationof economic 

matters in decision making. The overall results were to lead to 

what was in effe.ct_ :. a policy of wage restraint on the one hand, and 

' ' 

a demand for legal precision in the presentation of cases on the other. 

In addition, the Department of Labour's administrative powers 

were expanded under the energetic leadership of - Tregear to a 

point where additional powers to investigate and prosecute were seen 
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as a threat by both employe rs and trade union secretaries alike . 

The administrative situation was furthe r complicated by Tre gear' s 

avowed bias against  the employer an attitude he neve r bothered to 

conceal from the p ubl i c. The re sult was that the extension of depart-

mental power stemmed from the parti cular s oci al philosophy of thi s man 

a compound of vague ly soci ali sti c  intentions , coupled to an almost 

obse ssive belief that he al one was capable of di scerning the wants 

and needs of the working man. 

A third impo rtant element that contri buted fundamentally to a 

growing climate of ind ustrial unease was the proce s s  of change within 

the politi cal syste!n. The f irst decade of the twentieth century was 

to see the erosion of the Li be ral tradi ti on of consensus politi cs that 

had evolved unde r  Seddon' s pragmatic le ade rship .5 The de cl ine of this 

traditi on of consensus had an inevitable corrollary in the industrial 

field, influenced in great part by a growing pe rcepti on among employers 

and trade unions that what they needed was that the IC and A sys tem 

should refle ct their  se cti onal intere sts . Thus employe rs revealed a 

marked rel uctance to permit the extension of admini strative and le gal 

powers over thei r  pe rceived roles  as leade rs in the ente rpri se ; while  

on the othe r hand, trade uni on se cretari e s  saw the binding of as  many 

5. For  a detailed analysis of the break up of the Liberal consensus ,  
see R.T. Shannon, ' The D ecline and F al l  of the Liberal G ove rnment: 
a study in an aspect of New Z ealand political development, 1908-1914.' 
unpublished MA the si s ,  Auckland, 1953, and R.K. Newman, ' Li be ral 
Policy and the Left Wing, 1988-1911, a study of middle-cl as s  radi calism 
in New Zealand ' , unpubli shed MA the si s ,  Auckland , 1965. 
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employer s  as p ossible under the co-n str aint s of re and A as a le gitimate 

goal.  

The re sult wa s to  reduce the r e al opti ons open to government to  

bring in the type  of legi sl ation that p arti e s  on b oth sides of the 

b ar gaining t able would find ac cept abl e . T_h e si tuati on W::i3 further c omplieated 

by the fact that employer s and tr ade unioni st s  alike sought t o  strat egic­

ally influence the form that le gi sl at iv e  and administr ative amendment s t o  

the system would take .  

By 1908, the government was al s o  hav ing t o  contend with a major 

crisi s  of confidence in the re and A system, as the pr esence of quit e 

l ar ge scale  industrial direct action, st arting  in February 1907, 

rai sed real d oubt s ab out t he ability of the sy stem to fulfil it s 

primary purp ose, the co�tr ol of industrial c onflict . The end result 

was a triumph f or the coer cive pr incip le that had been ste adily emer ging  

within the system since 1901, for t he government ' s re sponse was to  

intr oduce a p attern of penalt ie s  and r estrict i ons .t�at ;stre ssed 

c:oripiiari ce rather .than collaboration. It i s  finally c ont ended that 

the p att e rn  of industr ial dir e ct act i on that f ollowed after 1908, and 

finally br oke out on a national s cal e  in  1913, is  only p artial ly 

explicable in ideological and r adi c al terms ,  and can only be fully 

under st ood in the strat e gi c  c ontext of event s  that had their or i gin 

quite  early in the fir st decade of the twentieth century . A per i od 

during whi ch t he state  t ook t o  it self m ore  and more centr ali sed p ower s 

in re sp onse t o  increasing  se cti onal p ol arity, and inc re asingly diver se 
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expectations from the re and A system.  

The t he sis wil l be gin with an examination of the basis prin ciples 

up on which the Act was f ounded, and the initial inte ntions of the 

system's f ounder . This will be f ollowed by further discus sion of the 

proce s s  of amendment t o  the le gisl ation d ovm t o  1900. The imp ortant 

change of - �aw , that t o ok pl ace with the I e and A Amendment Act of 

1901 will then be examined in it s administrative and p olitic al c ontext , 

as the re strictions upon the right t o  go  dire ctly t o  .arbitration were 

eased.  Att ention wi l l  then be turned to the question of the seminal 

rol e of -� Tre ge ar ,  whose influence upon the administrative shape of 

the re and A system did much to  advance the pro ce s s  of centralisation 

.thr ough judicious amendment t o  both the IC and A Act and re l ated 

le gislatio� such as the F actorie s Amendment A ct of 1901. Such c oncen­

tration is made ne c e s s ary by the f act t hat from 1894 t o  1906 the 

re l ationship between the phil os ophy of Tre ge ar and the extension of the 

rol e  of the L abour Department was indivisible ,  supplemented by a c ombin­

ation of administrative d etermination and a highly pers?n al relationship 

with the Premier .  

I n  the subs e quent two chapters an analy sis will be made of the 

dominating i s sue s and c ontroversie s that underl ay many of the tactical 

appr oache s of t he empl oyer s and the trade unions t o  the que stion of re 

and A amendment s. Matters such as the vexed que stion of preference t o  

uni onist s ,  the emp l oyment of workers at le s s  t h an  t he award rate t hrough 

special permit s ,  and c onflict over the l�gal � v aguene s s  of the 

apprentice ship regulation s ,  run like . ·. thre a� through much of the period 



between 1 900 and 1907 . Thi s will be followed by a study of the 

Arbitr ati on C ourt' s wage p olicy, .re lating to  the pr incip le of the 

m inimum wage , and l eading int o further examination oflthe C our t ' s 

unilater al p olicy of relating award incr ease s  to the stat e  of the 

econouy ,and to the abi lity of the employer to  pay.  

1 7  

The focus of the thesis will then turn to the que sti on of the 

response of concerted employer and trade union organis ations t o  the 

legislative change s put in train in the period 1 903 to  1907 a t ime  

when con siderable extension was m ade t o  the admini strative p ower s 

of the IC and A system , and to  the counter pr opo sals  p ut f orw ard by 

the se p arties in an attempt t o  influence the shap e of the amending 

l e gislati on .  

Finally the government ' s  attempts  to  re sp ond through the le gi s-

lative pr oce s s  to  overt industr ial c onflict and the dir e ct challenge 

t o  the IC and A system , that such conflict created· will f orm the 

last chap t e r  of the study . A conclusion will then summ arise  the 

p e ri od,  and briefly remark on later event s .  

It i s  an unfailing truth of the re sear ch proc e s s  that a 

doctoral candidate finds him self in the intelle ctual debt of m any 

p e rsons , and I am no  ex ception to  thi s conclusion .  I should like t o  

be gin by thanking my supervisor,  Profe ssor W.H .  Oliver , who has 

as sisted m e  in all asp e ct s  of the p rep aration of this  study, and whose  
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many kindne s ses are deeply appre c i ated . My thanks al s o  go t o  my 

second supervi s o r ,  P r ofes s or J . W .  R owe, whose c onstructive c riti c i sms 

h ave al s o  been ext remely helpful , particularly in the econ omi c 

aspects of my research. 

Other c olleagues who deserve much thank s for practi c al help 

of vari ou s kinds include: Mr J.  Gandar, M r  H. 0. Roth, Mr E. J. Keating, 

Mr N .  S. Woods and Mr R. C ampbel l .  I should al s o  like t o  thank 

Professor  G.V.  B oyle, D r  J.A. Mikrut Jnr and M r  F . B. Ferri s of the 

L abor Studies Program, University of Mi ssour i -C olumbia, who c ollect ively 

di rected me t oward important s ources of Ameri c an opini on on the New 

Zealand IC and A sy s t em during my peri od. 

I g?-ined valuable help and as si st ance from the 

st affs of ]he N at i onal Ar chives,  t he Gener al As sembly Libr ary , the 

Alexander Turnbull L ibrary, Auckland University Library ,  Otag o  Uni­

versity Library and t he L ibrary of the University of C anterbury .  I owe 

a parti cul ar debt of gratitude t o  the staff of the Massey University 

L ibrary, especi ally the I nte r-Loan L ibrari an, M i s s  M ary Green, who 

met with cheerfulnes s  and efficien cy the heavy demand s I made on her 

department . I am al s o  grateful t o  t he staff of the Elli s L ibrary, 

University of M i s s ouri-Columbi a, f o r  the provi si on of research facili t ies 

and ac cess to important informati on on my peri od . 

It remain s f o r  me t o  t hank my wife B everley, who has b o rne the 

heavy dome s�i c burden that re search transferred from my shoulders t o  hers ,  

with much cheerfulne s s . I owe her an immeasurable gratitude and dedi c ate 

whatever. merit thi s w o rk po ssesses to her. 
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CHAPI'ER O NE  

Industrial Concili ation. and Arbitrati on: Motives and C onsequences. 

The last decade of the nineteenth century in New Zealand has been 

t raditi onally hailed as a golden age of s ocial and economic experimentation, 

aimed at the resolution of specific s ocial and economic problems . �t was 

a time of political experi:<J0i1Ca.tion during which individual ministers 

serving in a government that could cl aim a body of popular support_from 

sectors of the political community, proposed specific legis lation to  

meet what they considered t o  be pressin g s ocial , economic or admini stra-

tive needs . 

Thus after much weighty deb ate, f requently t inged with acrimo ny 

and ·tactical�y co
_
ntrolled y�o.ugh the

_ 
skil� of William Pember Reeves ,  

Lab our Mini ster i n  the first Seddon Cabinet, Parliament on 31 August 1 894, 

pl aced on the statute book a new indust rial law .  Its purpose marks the 

rec orded .. attempt by a national government ,  to regulate the lab our market 

in the interes t s  of industri al peace and in the overall name of the 

pub lic intere s t . 1 

1 .  The standard hi st ory of the legi slation is  N.S. Woods,  Industrial 
C onciliati on and Arbit rati on in New Zeal and ,  Wellington, 1 963 .  

Unfortunately Woods '  study ends in 1 963,  and the pe riod d o�� t o  the Act ' s 
repeal in 1 973 , · still requi res detailed analysis, particularly the 
motives for  finally ab andoning the legislati on .  F or an exploratory 
essay on the l atter period see A. William s ,  ' Industri al Relati on s '  in 
P.A.  Lane and P Hamer (ed s) Decade of C hange: Economic Growth and 
Prospects in New Zeal and, 1 960-70, Wellingt on, 1 973 ,  pp . 1 09-1 26. 
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It i s  0bviou s . ·  that Reeve s ,  i n  that first hi gh summer of 

Liberal ende av our , could not lmow that what he was pr op o s ing as a bold 

experiment in indu strial legi slati on would n ot only shape the instituti on-

al forms of t he New Z e aland industri al re l at i ons sy stem over a peri od of 

the next e i ghty-five ye ar s ,  but have fundamental c on se quenc e s  f or the 

bas i c  re lationship between empl oyer and worker in the l abour market. F or 

n ot only did the IC and A Act lay down the c entral principle s of c onduct 

as defined by the twin proce sses  of �onciliat i on and�rbitrati on . It 

c alled int o  be in g, gave identity and right s in l aw ,  a:.1d shape d  the p sy-

cho l ogi cal att itud e s o f  the institu t i ons it was supposed t o  serve, 

2 
indu stri al uni ons of employers and workers. What foll owe d was st ate 

interven t i on int o  t he c ore of the market function ,  the bar gainin g proc e s s . 

It w as emp owered t o  do thi s by virtue of the law' s two dimension al 

fun ction, the p ower t o  regulate and the p ower t o  puni sh , and the signifi-

c ance of the l atter proce s s  incre ased as the administrati v e  p ower s of 

re gulati on were extende d  in the peri od from 1 900 to 1 908 . 

2.  The t e rm industri al uni on has a spe cifi c meaning in N ew Z e al and 
industrial l aw .  It  means a uni on of e ither emp l oyers o r  empl oyee s  
duly re gi st ere d under the IC and A Act o r  i t s  suc c e s s or ,  the Industri al 
Re_lations  Act , 1 97 3 .  By contrast ,  a trad e uni on, t o  b e  le gally 
pre ci se was a body re gi stered under the Trade Uni on A c t  of 1 878 , and 
its su c c e s s or ,  the Trade Union Act of 1 908.  

Since the promul gat i on of the IC and A Act saw a rush of trade uni ons 
t o  re gi s t er under the new l e gi s l at i on, the Trade Uni on A c t s are only 
t acti cal ly s i gnif i c ant in the peri od 1 908 t o  1 913, f o r re as on s  that 
wil l  be e xp lained in a later chapt e r. S ince the term 'trade uni on 'f orme d 
p art of c ommon p arlance ,  it will be used t o  de s i gnate I� and A uni ons 
during thi s peri od,  except where the term indu strial union is specif i c­
ally u s e d .  
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A useful ·physic�l model of the rel ationships that underpinned 

the re and A sy stem du ring th i s  peri od i s  that of a l egi slative fulcrum 

c ontainin g the re and A Act, and t he le gal and admini strative agencies 

that gave i t  life, around whi ch the parties trade uni ons and empl oyers 

swung. A t  the ri sk o f  _mi:<::i:t\3 , the met aphor, the pattern of behavi our 

that deve l oped can then be desc ribed as one of init i ative and respon se, 

either outward from t he centre of the sys tem th rou gh l egi sla.tive amend­

ment, or i nward f r om the parties in their attempts t o  chan ge the l aw in 

their f av o u r .  Such a model best f i t s the f act that thr ou ghout i t s  

hi st ory ,  the IC and A sy stem was never a st at i c  regulat ive mechan i sm, 

but a growin g admini st rative or gani sm sub ject t o  chan ge, b ased on 

polit i c al percept i ons of what the system needed to make it more eff i cient . 

Thi s  proces s of :"'')'.'";/ freqtle ().L amendment was part i cul arly marked 

in the peri od from 1 89 4  t o  1908 . It began as an inevitab l e  procedure f or 

c o rrect in g an omalies in the practi c al admini s t rati on of the A ct, and 

ambi guities in the defini tional terms used in the vari ous c l auses .  But 

after 1900 , t he procedure of amendment came under other kind s of pressu re, 

not least the chan ging percept i on s  of roles among the parties  wh o were now 

b ound t o gether tmder the system .  The offi cers of the Cou rt, the admini s­

trat ors of the deeisi on s handed d own by the C ourt, the c onciliat i on 1oard 

members, and n ot least, the partie s in the l ab our market, all b e gan t o  

develop thei r individual c oncept i on s a s  t o  what the sy stem was intended 

t o  d o .  

The l e gi slat i on w a s  al s o  t o  exert c on siderab le influen ce i n  the 

pub l i c  d omain as the resu lt of the b asic phi l o s ophy that i nf o rmed i t s  
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design and introduction. William Pember Reeves in moving the leeis-

lation had in mind the need for a central agency to control overt 

industrial conflict and anticipated from the standpoint of a late nine-

teenth century ::JSJcialist, the modern doctrine of the public in terest in 

industrial relations. By doing so he was acting with a deEree of n atural 

political confidence for it was a short step from the reality of power 

based on a comfort able majority for the Liberals in the House of Represent-

atives, to the belief that such power w as the will of the people. Since 

in turn the Liberal p.oli.;;y was b ased on the ,belief in ' a  political 

consensus that linked town and country, it was logical to assume that 

there was a fundamental community of interest between an embryonic 

industrial c apitalism on the one hand and an emerging industri al l abour 

force on the other.
3 

The concept of the public interest coupled to the further assumption 

that at base the interests of employers and wo rke rs alike, are the same, 

h as had a remarkable l ongevity in New Zer:land. It remains even today as 

a. series of assumptions that take the following form: industrial direct 

action is both foreign to New Zealand's social ethic as a cl assless 

society and when it occurs, it is normally inspired by foreign elements 

whose ideologies h ave been borrowed from elsewhere. 

3. The Minister's personal assessment of and r ationale for the legis­
l ation can be found in W.P. Reeves, State E):periments in Australia 
and New Zealand, Melb0urne, 1 ,SQ.2.,- 2 vols� 
For a colleague's assessment of Reeves's intentions, see F.W. Rowley, 
The Industrial Situation in New Zealand, Wellington, 1931. 



Again, New Zealand i s  an exp o rtin g c ountry that mu st take fi rm 

acti on whenever industrial t roubles threaten, because prolonged st rike s 

can damage the nat i onal livelih o od .  Collectively, these attitudes have 

led t o  t he p revailing belief that swif t act i on by government when all 

�Use f ai l s  should not ex clude punitive me asures against st rikers .  4 

It i s  clear that Reeve s himself di d n ot see punitive measure s  as 

an element that w ould be immediately required when the Act was fi rst 

p r omu l gated, since he as sumed that· most of the di sputes handled by the 

IC and A system w ould be dealt with in conc i l i at i on and that the 

coerc ive p ower ofa.rbit ration, held in re serve, would b e  called in to play 

infrequently . Th at he was t o  b e  pr oved wrong i s  even more i roni c when 

it i s  remembered that after 1 896, he was t o  spend the b al ance of hi s 

active l i fe in B ri tain and that, the ref ore. inf ormati on about the p ro gre s s  

o f  the I.C an d  A system c ame t o  h i m  at second hand . 5 

The proces s of devel opment of the legi s l ative fun ctions of the IC 

and A system was ac c ompanied by an imp o rt ant p arallel event in p oliti cal 

s ociety, the steady di sintegrat i on of the c onsensu s that gave the 

L iber al s  their elect oral support . It was marked by the emergence of 

4. Wnat i s  at fundament al i s sue in the f ramework of the attitudes 
descriPed i s  the legitimacy of trade uni ons in modern New Zealand 
s ociety . F or an analysis of thi s p r oblem see A .  William&� ' Indu stri al 
Rel ati ons in New Zealand: a S oci ol o gical Perspe ctive', in K.W.  
Thomp s on and A . D .  Trlin ( eds) C ontemporarv New Zealand: E s says  on the 
Human Res our_:ce, U rban Gr_:owth ·and Problems of S o c iety, Wellingt on, 
1973, pp .163-186 . A l s o  A.  Wil liams ' Gover�ent anrr Trade UniOns i n  
N ew Zealand: S ome Emerging I s sues', in S. Levine, New Zealand P olitics:  
A B ook of Readings, Wellin gt on, 1975, pp 435-439 .  

5. The standard bi o graphy of Reeves i s  _ K .  Sincl ai r, William 
Pember Reeves: Fabi an Soc i ali st, L ond on, 1966 . 
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spe c i al intere st groups, each moving t oward the identifi cat i on of it s 

own self-intere st . Through the peri od f rom 1 9 00 t o  1 908, f i rst regi onal 

and then nation al organi s ati ons eme rged with the spe cifi c purpose of 

p l ac ing pre s su re upon government to  achieve:�ecti onal aims . 

Tr1i s devel opment was reinforced in· the industri al f i e l d  by the 

f act that> on the empl oyer side a f o rmidable structure of indu st rial 

legi sl ation with the re ru1d A Act at the apex constrained empl oyer 

b eh avi our t ow ard empl oyees within a set of defined rules t hat required 

obedience .
6 

The re sult was a growing frust rat i on throughout the peri od 

at what many empl oyers perceived t o  be an unwarranted intru si on int o 

areas of right s and interests traditi onally c onside red saorosant. Latent 

ant ag onism t ow ard re and A was thus di re cte d du ring thi s time t oward 

specific t arget s ,  the most important b eing the pr ofessional t rade uni on 

off i cer, wh o se emergence on the indust rial s cene was a by-pr odu ct of the 

operati onal dema�ds of the system on the empl oyees side . The t rade 

uni on counter argument was that trade uni on sec re t aries were n ot only an 

admini strative neces sity but a mu ch needed independent voice in lab our 

matters, on the ground s that empl oyers were largely hostile t oward rank 

and f ile activist s, and f requently v i c timi sed men wh o agreed t o  serve in 

a uni on appointment . 

Empl oyers b egan t o  see the profe s s i onal t rade uni on sec ret ary, 

who f re quent ly offered admini st rative services t o  a numb er of t r ade uni ons 

6 .  The off i c i al s t atistics
. 

f or 1 908 l i s t  ..Ro@l no less than f o rty-two 
separate pieces  of industrial legi s l at i on en acted since 1 890, most 
of whi ch demanded empl oyer compliance with rules and regulati on s .  
New Zealand O ffi c i al Yearb ook, 1 908, p . 51 4 .  
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for a given s alary, as a seri ou s thre at quit e e arly in the peri od . F or 

examp l e ,  on  10 July 1901, it was reported i n  Auckland, that at the 

f oundati on me eting of the Auckl and Employers As s o c i at i on, me mbers h ad 

expre s se d  c onsiderable anxiety at the f ac t  that the devel opment of the 

IC and A system was pr odu cin g the 'l ab our agitat or' whose pre sence in 

incre asin g numbers threatened employer wel l-bein g .  Alway s happy t o  

have a s t i ck t o  be at the government with, the New Z e aland Heral d  

edit ori ali sed: 

Mr S eddon has s aid lately that l ab our l e gi s l ation has 
gone f ar enou gh . But he has cre ated a p ower whi ch he 
cannot c ompletely control and it i s  evident , that a 
whol e oody of agitat ors wh o have been brought int o 
existence are not content; what . has been c onceded 
only strengthen s  them for more • • • •  7 

The stron g  t one of the e di t orial e choed the m e s s age de livered t o  the 

nascent A ssoc i ation by the' gue st speaker,  Mr Henry Broadhe ad, S e cret ary 

of the Ca�terbury Emp l oyers' Ass ociat i on . H i s  theme was simple and 

dire ct, employers needed t o  bury regi onal differe n c e s  and amal gamate 

int o a n ati onal Eederat i on ,  with one avowed purpose , t o  make the IC and 

8 A Act a 'de ad letter' • Such a unifying purp ose was s .oon to  di s appe ar 

as empl oyers re ali sed there were important s tr ate gi c advantage s t o  be 

gained from an approach t o  the Act as a c ontinuing f ac t or in the overall 

indu stri al relati ons system . But the Auckl and meeting i s  import ant f or 

two re a s on s . It demon strated c ontinued empl oyer h o stil ity toward the 

ide a of st ate interve nti on i n  the labour market and as will be rev e al e d  

l ater,  i t  m ade c olle c t ive re sp onse to  the IC an d  A A c t  an imp ort ant 

c onditi on of employer unity . 

7. NZH , 10 July 1901. 

8. ibi d . ,  
--. 
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Thi s l atter as sumpti on is b orne out by a recent imp ort ant study 

of the deve l opment of employer or ganisations in N ew Z e al and .  The 

creation of a Parliament ary C ommit tee , to repre sent the c o l lective wishe s 

of employers whenever amendment s t o  the IC and A Act and re lated l e gis-

l ation were-. prop o sed , was an e s t abli she d f act by 1 902 , where as the f ormal 

c onstituti on of the N ew Zealand Employers' F ederation was not final ly 

approved until 1 905 .
9 

On the other hand, the emergence within the industrial l abour 

movement of a collective will and purp o s e  t o ok somewhat l onger to appe ar. 

The ostensible cause · of such del ay appe ar at first impr e s si on t o  mirror 

the confu si on s  and contradicti ons afflicting l abour m ovements int ernati on-

ally at the turn of the t wentieth century�= }? roblems such as the basic 

antipathy between skilled trade smen and un skilled workers,  ide ol o gical 

argument s as t o  the be st me ans of s ocialist progre s s  either through 

ev olutionary or rev oluti onary acti on ,  the vexed and rel at e d  que sti on of 

p olitical representation under a capitalist status qu o ,  and finally; the 

overarching que stion of the appropriat e  role of' indu str.ial direct act i on ,  

were matters o f  debat e  in New Z e al and during the period 1 894 t o  1 9 08. But 

at this p oint , internati onal c ompari s ons be gin to break d own f or a number 

of reason s. 

If we t ake as a bas ic hist orical premi se the as sumption that t he 

development of lab our market in stitutions in a given s ocie ty reflect s  

in .sum the s ocial , economic and political experience of 

9 .  R. S. Rudman , 'Employer Organi sati ons: their Devel opment and R ol e  in 
Industrial Re lations 1, in J . M . H owe l l s ,  N. S .  Woods and F. J .  L. Y oung 
( eds) Labour and Indu strial Re l ati ons in New Ze aland , Sydney, 1 974, 
pp . 5 3-77 . 
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industri ali s at i on, then cert ain c o�non expe riences come int o f ocu s .  

If we take the Brit i sh case as a m odel, we find that enduring h o st i lity 

t oward trade union s  as c on spiracies in restraint of trade begin s t o  

dimini sh after the pas sing of the Trade Uni on Act of 1 871, after whi ch 

t r ade uni on s  b egan t o  g ai n  real legitimacy as bargaining agent s .  The 

result in t urn had import ant effect s  upon the l aw, with an emerging 

twentieth century t raditi on that it should only be u sed t o  legitimi se 

where neces s ary .. c onsen su s positi ons al ready hammered out by the parties 

in direct c onf ront at i on .  The imp o rt ant underlying point being that 

indust riali s ati on in the n ineteenth century produced i t s  own uni que 

10 in stituti ons as a functi on of the process of change. 

By c ompari s on the h i st ory of l ab our market instituti ons in New 

Zeal and, des pi te traditional views that becau se of h omogeneity of ethnic 

origin, a c ommon indust rial attitude was t ransferred t o  the Antipodes, 

reveal s on cl o ser examin at i on a radi cal departure f rom the B rit i sh 

experience at'ter 1 t590 .  It was not the pr ocess of l arge s c ale indu s tr i al 

change, nor the atten�ant devel opment of new instiTuti onal f orms that 

reflected a stratified society b ased on wealth, that shaped indu strial 

rel ati on s in New Zeal and , �ut rather a c omprehen sive pattern of l ab our 

10 . Recent B ri t i sh studies that tend to support this  view inc lude 
K.W.  Wedderbu rn ,Trade Uni on s and the L aw, Harmon dsw orth, 196 8 ;  
E .  H .  Phelps-B rown,.Th_e G rowth of B ri t i sh Industrial Rel at i on s :  1906-1914-, 
Oxf ord, 1967 ; H. A . Clegg , A .  F ox and A. H .  Thomps on, A Hi st o!Y of 
Bri t i sh Trade Uni on s s ince 1889, V ol . 1, Oxford, 1964- . 

F or specific studies of parti cular trade uni on experiences see 
K.  L ovel l ,  Stevedores and Do ckers, L ondon, 1967 ; J. Hint on, The 
F i rst Shop Stewards M ovement, L ondon, 1973 . 

Further citations are cont ained in an import ant review article on 
� J B ri t i sh hist ori ographic al devel opment . See R. C . J .  St one, 'The 
:G re at Tr aditi on in B riti sh Lab ou r  Hi st ory and its Cri t i c s ' , 
Hist ori c al News, 22, M ay 1971 , pp . 6-10 . 



1 1  l e gisl ation, the f ame of which s oon spre ad abroad .  

28 

On the b as i s  of the e c onomi c  evide nce , New Ze al and can hardly 

be de s c ribed as a c ount ry  in the throe s of indu strial isation when the 

IC and A Act was first pr omul gated , N or, with the exce ption of such 

occupati onal group s as miner s ,  free z ing worke rs and wate rsiders , c ould 

the envir onment in which men worked be de s crib e d  as one in which the 

pr oximity of home to work cre at e d  a s ocial c ontinuum which made c olle ctive 

acti on and the diffusion of radi cal ide as ab out industrial change relative-

ly e asy . M ore imp ortantly) by the end of the ninet e enth c entury, New 

Z e aland did not refl e ct the s ocial st ru cture of the modern industri al 

e c on omy which Oliver has des crib ed as : 

a f airly stable division b etween the prope rtied and 
the propertyle s s  arising within an industrial 
s o ciety, and characterised by an enduring s ocial x. " 
hostility • • • •  1 2  

There w�s c onflict , but of a kind channe]e d within the confine s of 

the le gi s l ation, which :r eally · created it by re qu iring as a basic principle. 

that a di spute exi s t  before the machine ry of the sy stem c ould c ome int o 

1 1 . F or an indi c at i on of the widely diffu sed reputation of New Ze al and' s 
l ab our l aws s e e  H . O. Roth , L abour Legi s l ati on in N e w  Ze aland: a 
Bib liography , Auckland; 1 964 . The study li sts inve stigations in 
F re nch , Ru ssian, German, Jap ane se and numerou s English l anguage 
studie s .  A striking example of enthusiasm for the N ew Zealand 
system i s  demons trat e d  in the rep ort of the M anit ob a  S o ciali st 
C onference of' 1 91 2 . A de;L e gate d e scrib ed New Z e al and as a ' straight ' 
l ab our paradis e , ' straight me aning 'non-ide ol ogic al ! Rep ort cited in 
M .  R obin, R adi c al P olitic s and C anadian Lab our, 1 880-1 922 , Kingst on, 
1 96 8 ,  p . 85 .  



operat i on .  C oupled t o  this was a further h o stility that devel oped 
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during t he peri od becau se of the system ' s fai lure t o  be all things t o  

al l men . But the IC and A Act defused a fundament al c au se of indust ri al 

c onf l ict , that of wage demand s ,  by imposing through the award . system a 

level of wages bel ow which an empl oyer was n ot permitted t o  g o .  The end 

resul t was that c onflict , when it emerged, did s o  in re sponse t o  s ecti onal 

pe rcept i on s  of limi t ati ons on right s imposed by the adm ini st rati on of the 

Act ,  n ot b ecause of the principles on which the Act was f ounded . 

The IC and A Act had an i mport ant influence upon the definiti on of 

the term 'c onfl ict ' as it rel ates to the N ew Z e aland experience . F o r  in 

the c ontext of the l aw, the w o rd n ot only described overt direct act i on 

in the f orm of a st rike o r  a l ockout , but the princ iple of default within 

the c ondit i ons of an exi st i�g industri al agreement or award .
1 3  

A dispute 

was thus c re ated when one or other of the p arties t o  a regi stered ag ree-

ment o r  award failed t o  comply with the rules of conduct l aid down in 

such in strument s .  A party wi shing to  obt ain redre s s  or to file f or 

changes in the exi s t ing arrangement was thus required t o  c reate a dispute 

in o rder f or the mat ter to  go t o  either c onci l i at i on or a rbitrat i on .  

I t  must al s o  b e  ob served at thi s point that the A rbitrat i on 

C ourt l ay o ut side the t radit i onal legal proces s  in two import ant re spect s .  

1 3 . The re was an important di s t inction in New Zeal and indust ri al l aw 
b etween an indu s t rial agreement and industrial award under the IC 
and A Act . An industri al agreement was a collective bargain duly 
arrived at after bi-lateral negotiat i on,  and b inding under the 
original terms only on the parties rep resented at the negot i ati ons .  
By c ontrast an indu strial award was a unil ateral decision h anded 
d own by the Arb i t rat i on C ourt , and binding withuut right of appeal 
not only on the parties but on any othe r parties the C ou rt might 
wi sh t o  join in a trade, indu stry, di s t rict or regi on . The impl ic­
at i o n s  of the p rinciple of j oinder wi l l  be examined in det ail in a 
l ater chapter. S ee IC and A Act , 1 894, Part II and Part III inclusive . 
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F i rst the principles  whi ch we re t o  guide it were not f ormal ly defined in 

the original statute whi ch me ant the C ourt had the ri ght to lit e ral ly 

make the indu strial l aw1 guided only by the p rinciple s of e quity and 

good c on s ci ence . Thi s f reedom was fu rthe r re inforced by the fact that 

the jud gements of the C ourt on any matter it con side red t o  be within the 

its juri s di ction could not be chal l enge d in a h i gh e r  C ou rt of App e al .  

This placed enormou s p owers in the hand s of the Pre sident of the C ourt , 

the only member wit h  l e gal t rainin g on the three -man bench,  the othe rs 

b e ing empl oyers ' and w o rke rs ' repre sentative s re spe ctively . As the 

pe riod p rogre s sed, the p olicy of the C ourt , as refle cted in its de ci si ons 

and fre quent proclamat i on s  of intenti on ·ih v arious matt e rs ,  be c ame 

inextri c ab ly linked in the mind s of the emp l oyers and t rade unionists  with 

the pers onality of the Pre s ident . As we shall see late r,  two parti cul ar 

judge s ,  F . R .  Chapman and W.A.  S im, be crune the targe t s  of section al 

ho stility dire cted n ot t oward the principle s  of the IC and A sy stem, but 

t oward the way in which they as P re sident s interpre ted those p rin ciple s .  

Al ongside the C ourt of Arbit ration ,  a s  the admini st rative agency 

of the IC and A sy stem, s t o od the Dep artment of L ab ou r .  It is a matt e r  

of n o  s:nal l  importance that the di·re ct i on o f  thi s agen cy durin g the first 

twenty ye ars of it s exi stence was in the h and s  of - T regear ,  personal 

friend, ide ol ogi c al c onfre re and c omfort e r  in exile of W . P .  Reeve s .  His  

role as archite ct of the admini strative sy stem has yet t o  be  fully 

ch ronicled . He remains sans b i ographer, a c omplex and frequent ly contra­

di ct ory personality who en j oyed the f ri endship and t rust of l ab our l e ade rs 

int o  hi s retirement in 1 91 0 . The employers by cont ras t ,  tre ated him with 

ju stifi ab l e  hosti lity and su spici on f or hi s inordinate b i as t oward the 
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worker . H e  was able t o  sustain hi s p ower in such a s ituation largely 

because unt il the death of Seddon in 1906 , he en joyed a p osition of I 

p ower and influence that stemmed f rom a pers onal relati onship with the 

Premier . L ike hi s friend Reeves , Tregear was driven by his ideol ogi cal 

belief s to  attempt t o  so order the indust rial life of New Zeal and that 

the needs and interests of the w o rking men in society would transcend all 

else.  But like all s ocial ref o rmers whose zeal has a t ouch of the 

mess i ani c ,  his definiti on of the c ommon g o od owed little to s oc ial 

reality _ and more t o  his own pers onal ideals of what the common good 

should be . 

One final c omp onent of the devel opmenta l patt ern that f ol l owed 

the pas sin g of thb IC and A has t o  be c onsidered , bef ore attenti on i s  

turned t o  the p rime purpose o f  the thesis : t he role o f  Parliament a s  the 

only body in the c ount ry to whi ch the Act wa s subservient in indust rial 

matters . 

O n  cl ose examinati onJ P arl i ament appea red t o  p � �  an imp ort ant 

role i n  three major areas of legislat ive activity between 1 894 and 1908 : 

f irst 1 as a forum, throu gh the medium of the Labour Bill s C ommittees of 

both the H ouse of Representatives and the Legislative C ouncil ,  where 

intere�ted p arties. w ould give evidence on p r oposed amendments t o  the 

statute, and put f orward p rac ti cal su ggesti ons of thei r own f or inclusi on 

in the amending legi slati on . As  a c onsequen ce of thi s  opp ortunity , the 

f orum be c ame an arena in whi ch fi rst the empl oyers and then the t rade 

uni ons attempted .tac: t·Lc ally to influenc e  the process of legislative 

amendment in thei r favour by pu shing ideas of thei r own and demonst rating 



32 

c ollective unity by e ither supporting or opposing proposed changes .  

The third dimension was the fl oor of the H ouse or C ouncil Chamber, 

whe re members , mindful of the e le ctoral effe ct s of the popularity or 

unpopularity of prop osed change s s ought in turn to influence the final 

f orm of amendin g legi sl ation .  It  must also  be  borne in mind that it  

was in  thi s thi rd dimensi on of Parliament ary activity that the employers 

enjoyed a distinct advant age , f o'r at no t ime v1as the p olitical repre sent­

ati on of a purely lab our intere st strong enough to exert real pre s sure 

upon the Liberal · · intentions, while in the Upper House , the employer 

case could eJ.ways be assured of a sympathetic hearing. 

One thing remained constant in what was a period of fluid 

administ rative and le gal change , p o lit L·; :tl c onfidence in the proces s  of 

l e gi slative amendment as a me an s  of re solving the root causes  of industrial 

c onf lict in the lab our  market . It follows that the hi story of the IC e:.nd 

A system during thi s pe ri od i s  one of a search for that preci se c ombin­

ati on of le gal and administrative devi ce s that would bring the ob jective 

of industri al peace . It was an i ronic side effect of that search that 

once the state had intruded i_n the lab our market in 1 89 4 ,  the l ogic of 

su ch a p olicy demanded that it c ontinue t o  extend and develop those 

administ rative functi ons  that intrusion had put in train in orde r to meet 

the needs created by t he proce s s  of change it self . 

Reaction,when it came in 1 907 , led t o  c ounter re action b ased upon 

the need for government to re si st what was in effect a challenge t o  its  

own authority . F or to  suggest that the b o ld experiment of Reeves had 

ultimate� failed was to que stion the whole validity of the state ' s role 

in industrial relations . The result was a pattern of l ab our laws that 



began by att emptin g t o  re sol ve the cause s  of confli ct by v o luntary 

me an s  and ended in 1 9 08 by c oe rc i n g  the very group s who se inte re st s t he 

sy stem was intende d  t o  se rve . 

I t  will thu s b e  the cent ral theme of this study ,  that in s e eking 

t o  serve the gene r al intere sb of wh at it b elieved to be a c on sensu s  of 

employers  and t rade un ion s ,  the st ate by the extens i on of le gal and admin­

istrative p owe r s .  c ont ributed t o  an inevit able reacti on by the part i e s  

that re sul ted in a return to d i re ct cor.frontation J b e tween not on ly t rade. 

unions and empl oye r s ,  but trad e  unions and the gove rnment . C onse quently 

afte r  1 908 , whi le othe r influ ence s had a role in the indu st ri al c onfl i ct 

that culrrinated in a nat i onal upheaval in 1 91 3 ,  the sympathy wi th the 

c ause of t he mili t ant s that b r ou ght many m ode rate trade uni on s  and their 

leaders into the fray ,  has al re ady been shaped by frustrat i on s  and 

anxietie s  at t he way in whi ch t he IC and A sy stem had e v olved d ovm t o  

1 908 . It i s  t o  the c au s e s  of such ultimat e  effect s that att enti on wi l l  

now be turned .  



CHAPTER TWO 

The Development and D i re ctions  of Legi sl ative Change :  1894-1900 . 

The point has already been made in the previous chapter, that 

the process  of legi sl ative amend�ent that shaped the IC and A system 

from 1894 onward . was vi rtually a continuous activity . What be gan as a 

serie s of techni caJ ad justment s t o  the le gal machinery . became in short 

order after appli cati on in the l ab our market a proce s s  of sometime s 

sweeping change , as parti cular p roblems refused to yield  immedi ate  

answers , and the amended appli cation of parti cular clauses threw up the 

need f or  yet f urther modifi cat i on .  

In this chapte r it i s  p roposed to  examine the period d own t o  

1900 , a s  the fore runner of the f i rst great change in operational 

emphasi s that the IC and A Act was to expe rience , for in 1901 the 

deci sion was taken to make acce s s  to ".rbitrati on more e asy for  the 

partie s .  The res ult was to have ve ry import ant n.mifi cations in the 

period 1901 �o 1908 , and it can be  argued that . the tot al period was 

thus demarcated in te rms of the major i s sues  and prob lems that stemmed 

from the IC and A Amendment Act of 1 9 01 . 

S ome indication of the rate of change i s  offe red by a chrono-

logi cal de scripti on of the proce ss  of amendment and consolidation of the 

original statute , that be gan in the year that the IC and A Act came int o 

operati on ,  1895 . Amendment Acts followed in 1 895 , 1896, and 1898, and 'fly. 19 00 
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a C on s olidat ing measure inc orporat ed the changes that had taken place 

since 1 894-. At this point the proces s began again w:i. th Amendment Act s 

pas sed in 1 901 , 1 903 and 1 904- leading t o  a further C ons·ol idat i on Act 

and a short Amending Act in 1 905 . An Amendment Act foll owed in 1 90q and 

in the wa�e of industrial di rect acti on in 1 907 , government t ried to 

int roduce sweeping penal pr ovi si on s  through the medium of a further 

amending Bil l .  H o stile resi stance f r om the t rade uni on s  in that year 

led t o  the abandonment of the prop o s al as time ran out for the Adminis­

t r at i on .  But in 1 908 , the g overnment returned determined to push th rough 

i t s  Amending A ct of that year . The Amendment Act of 1 908 marked two 

i mportant milest ones in the l egi sl at i on ' s progre ss . It was the l ast time 

that the Lib eral government w ould prop ose ma jor changes in the industri al  

l aw, while it s ma j o r clauses deal ing with penal prov i s i ons again st 

industri al di rect acti on revealed the extent whi.ch c oerci on had reached 

by 1 908 . It r emained for t he Mas sey g overnment to pl ace the c apstone on 

the sy stem of restr aint n ow explicit in the IC and A Act,  by passing the 

L ab our Di sputes Investigat i on Act of 1 9 1 3. The Liberal s were t o  rna�e 

further min o r  m odificati ons t o  the IC and A legi sl at i on in 1 91 0  and 1 91 1 � 

but t o  all intent s and purposes thei r attempt s at major changes in the 

l aw ended in 1 908 . 

Within the t ot al framework of legi slative change, t he peri od f rom 

1 894- to 1 900 was one in whi ch the proces s of techni c al modifi cat i on t o  

the operation?.l clauses in the IC an d  A Act began t o  give way t o  a more 

perc eptible shift in emphasi s tow ard aarnini st rative cent r al i ty ,  c oupled 



to the growth o f  th e insti tu t ionsl pow e r s  of the A.rb i trnti o n  C o ur t .  

I n  e xamining the pro c e s s  of chance it i s  propo 3ed to c o nc e ntrate o n  

tho se f ac to r s i n  ame ndment s that contri buted to a grovving state poTTer 

in thr ee ar e a s :  th o se whic h  enhanc ed and e xt ended the power of t he 

.Arb itratio n C our t ,  as the ap ex of t he sy stem ; tho se vrhi c h  in tur n 

extended power to impo se p e nalti e s  for failure to c omp ly Yl ith d e c i s io n s  

and ruling s ,  and tho se whi c h  tended to expand . c entral admi nistrative p ower s ,  

su c h  a s  tho s e  r e lating to I n spectors o f  h.Yic..r d s ,  a t  the r e l at iv e  e xp e n se 

of emp loyer and t rade unio n repr e se ntative s .  B o th in thi s and in later 

chap t er s ,  the s e  tlrr ee p o l icy dire c tio n s  w ill be the sub j ec t  of c lo s er 

sc rut irzy . 

We cc.n b e gi n by c o ns idering the c o nt e xt within v1hic h the I C  ar.d A 

A c t  b e gan to o p e r ate in 1 895 .  The p o i nt has alre ady b ee n  made , that 

de sp it e the emer ging pre senc e  of a viab l e  pa storally ba sed 

i ndu stry , larg e scale indu str iali satio n had no t emer ged in Nevr Zealand . 

Thu s the c lau s e  re lat i ng to the size of memb er ship in a trade unio n a s  a 

pre-r e qui site f o r  r eg i stratio n under the new Ac t r ef l ected the highly 

r egio nal and s c at tered Y>orl :ing populatio n o f  t he c ountry , a demogr aphic 

fac t compound e d  by the lack of a natio na l  transport sy stem. The Act thus 

e ncouraged v1h at w a s  later co n s ide r ed to b e  en e xc e s s ive mul,t ip l i c i  ty of 

tracle uni o n s , each r eginne.lly and loc ally or ientat e d ,  by de c r e e ing that 

an indu strial u nio n should c o nsi st o f :  
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A so c ie ty c o n s i s t ing of any numb er of pe r so n s  no t b e ing le s s  
than seve n , r e s iding within t he c o lony , lawfu l ly a s so c iat ed fo r 
the pur p o s e  o f  proh: c t ing or fur th0r i ng th e int0re s t s of emp­
loy er s o r·. workn1en in or in c o nn•.:< c t i o n  w i th o.ny indu s try in 
th e c o l o ny • • • •  1 

Thi s  m eant that l ab o ur organ i ser s w ho tri ed to d ev e lop a. c oh er e nt and 

1,1 ni;fie d  tr ade union movem ent fro m sc atter e d  m emb er s ,  not o nly had t o  

strugG le agP- inst the h o st i l ity of emp loy e r s ,  but ngai n st the p r ob l em s  

b ' d  di . 2 created y su c h  a nl e sper slo n .  To add t o  the co nfusio n, the 

Arbi tr at io n Court t en ded to mak e  a d i st inc t i o n  in it s awar d s ,  b etwe en 

a nat ional union, suc h  a s  the Au stralasian F e d�rated S e am e n '  s U n io n ,  

wh ich r e g i s t er e d  under the A c t  a s  a c ompo site b ody , and it s memb er br anche s 

in the var iou s p or t s .  The re sult wa s a du a l  sy s t em o f  r e g i str at io n which 

c r eat ed b ad f' e e ling w ithin the branc h e s  Vlhene v er the unio n  head o ff i c e  

a ttemp t ed t o  imp o se a co her ent nat io na l  p o l i cy . 3 

1 .  I ndu str i a l  Conc iliat i o n  and Arb i tr a t io n  Ac t ,  1 894 , c .  3 · 

2 . The tribulat i o n s  imp o s ed by geograp hy , up o n  the tr ad e unio n  organ i ser 
ar e r efle c t ed in th e comm e nt s  of p ... H .  Hickey in a l e t t e r  to h i s  mo ther . 
He said • • •  

11  L am having qu i t e  an exp eri enc e b ik ing fro m  p lac e to p lace . 
Al:.. · l ady I have m e nd ed 4D ,000 p unc ture s ,  b l own up th e b :i.J< e  73 ,085 time s ,  
fe l l  off' o nc e  • • • • 11  Le tter n . d .  c i ted by J . C . 'N e ir ,  in ' Pat H id :ey and 
the R e d .  Federatio n11 , unpubli shed lt, s in t h e  p o s s e s s io n o f  a.u tmr . 

3 · For a de s cr ip t i o n  o f  the co nf'l i c t  c au se d  by dual r e g i s tr at io n  in 
the Se am e n ' s U nio n ,  s e e ,  C .  V .  B o �  l int; er , ,'\ga in st the \'( ind ,  
W e l lingto n ,  1968 , p p . 62-69 . 
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In pl anning the legi slat i on, Reeves paid careful attenti on t o  the 

questi on of enf orceabil i ty of deci si ons . Thus the ini t i al statute 

c ont ained a number of c l auses in whi ch the matter of penalty for def ault 

was given def ini t i on ,  In the f i rst inst ance, under clause thi rteen, a 

trade uni on sec retary wh o failed t o  supply the Department of L abour with 

a six mo:1thly list of hi s membe rs , c ould find himself l i able'. for a fine 

of two p ounds, and if he pers is ted in his f ai lure, the sum c ould bec ome 

two pound s f o r  every week the retu m  was del ayed , 4- Under c l ause twenty-

two, the penalty for b reach of agreement c ould be as high as five hundred 

p ounds, whi le the def initi on of such a breach was t o  be l aid d own within 

the terms of the agreement under whi ch the breach oc curred . 5 The s ame 

c l ause al s o  m ade it an offen c e  f o r  an employer t o  hinder any member of 

a C onciliat i on B oard, or an ac c redit ed offi cer of the B oard, wh o entered 

his premises t o  investi gate matters ari sing out of a current di spute, t he 

penalty in such a c ase ranging up t o �a maximum of fifty p ounds .
6 

C lause seventy-eight was al s o  imp ortant but for a different 

r� ason . It intr oduced the principle that as a c ondit i on of enf orcement 

of penalty when a p arty f ai led t o  pay a fine f o r  breach, the appel lant 

c ould sue f or payment . 7 The process  was extended under c l ause seventy-

nine, t o  include the right , where the defendant party f ai led t o  p ay t o  

t ransfer the responsib i l i ty t o  the individu al members of the uni on 

involved, with the further right t o  .proceed against t he real and pers onal 

4-. IC and A Act, 1 894-, c . 1 3 . 

5 · .iJlid . , c . 24( 1 )  , and 22( 2 ) . 

6 .  ibid . , c . 22( 3) . 

7. ibid . , c . 78 . 
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prop erty of the unio n if thi s in turn• f a iled to produ c e  compliance .
8 

As will b e  see n later , th i s  p ower was stre s sed a s  a p enal pro v i si o n  dnder 

the I C and A Amendment Act of 1 9:) 8 .  But fo r th e moment the importanc e of 

the clause s lies  in the fact , that from it s incep t io n , th e I Ca rrl  A Act 

d id  not r e cognise a di st inct io n in law regar ding pena lt i e s , b etwe e n  

a trad e unio n a s  a copporate b o dy ,  P.nd the indiv idu al p er so ns who : made 

up it s m ember ship . 

The clau se s  also ind ic at ed that wh ile Re eve s conf idently a s sumed 

that the sub stantial body of i s sue s coming b e fore the tr ibunal s wou ld b e  

dealt w i t h  in conci l iati o n, he wa s prudent enough t o  g i v e  t o  the Arb itra-

tio n  Court consider ab l e ' re s erve ' power s in the mat t er of ·:!.-:.:'u1lt by 

a� party . 

The pro c e s s  of ex ten sio n  of fUnc tio n , that was so marked a fe ature 

of the I Cand A sy stem in the per iod b etwe en 1 894 and 1 90 8 , b egan w i th 

the I C and A Amendment Act of 1 896 . Under clau s e  fo ur , t he pri nc ip le 

of j o inder was intro duc ed .  Thi s me ant . that : 

rlhe n  any indu str ial di spute has b e e n  referred for se t tlement 

to a B o ard or t h e  Court , any employ er , a s so ciatio n ,  tr ade unio n ,  
or industr ial unio n m� , o n  app lic atio n ,  i f  the Board or _ the 
Court deem it e quit able , b e  j o in ed  as p arty ther e t o  at a� · 
stage of the pro c eedings , a.nd on such t erm s a s  the Board or the 

Court d eems e quit ab le • • • . 9 

8 .  i't[id . , c .7_9 . 

9 .  IC and A Ame ndment Act , 1 896 , c . 4 .  
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In other w ord s the Arbitration Court and th e C onciliation B o ards were 

t o  be permitted t o  join a party under the terms of an indu strial 

agreement or an award , who , while not bein g  privy t o  the ori ginal decision, 

wished t o  h ave it s provisions extended t o  iu .  Thi s principle , as l ater 

di s cu s sion will reve al ,  be came the s our ce of much c ontroversy, as trade 

unions s ou ght t o  join as many e mpl oyers as they c ould under the t e rms 

and conditions of award s in particul ar ,  thus f orcing them to p ay award 

rat e s. 

The IC and A Amendment Act of 1 898 , was als o  to Frovide , thr ough 

the introducti on of a new principle in wage fixing, a s ourc e  of lat er 

c ontroversy in , the I ,C and A system. The relevant clause was intended 

as a means of off setting problems in t he supply of skilled l abour 

c re ated by fluctuati ons in the leve l s  of net in-migration, the remotene ss 

of s ome c ommunitie s,  and the type s of work demanded by l oc al market 

c onditions. As a re sul t ,  the new A c t  intr oduced the f oll owing c l au se : 

The C ourt in it s &ward ,or by order made on the 
applic ation of any of the p artie s at any time 
during the currency of the award, m ay  pre s cribe a 
minimum rate of wag e s  or other remuneration1with 
spe cial provisi on f or ·� l ower rate being fix e d  
i n  the c ase of a,!J;1Worker who i s  unable to  e arn the 
pre scribed minimum • • . •  1 0  

1 0 . IC and A Amendment Act , 1 898 , c . 6 .  
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The Act was thus providing ,  nnder the c onditions of the col onial 

lab our  market ,  f or the empl oyment of men whose lack of skill, or 

advanced age , p revented them being empl oyed at the award rate , at 

a level of wage s bel ow the p rescribed award . 

The overall effect of this  clause in the l ong term was t o  make 

the ' permit system' as it was called, the ob ject of craft nni on hostil-

ity . F or in the hands of employers c onstantly short of operating 

cap ital ,  the permit system became an excuse to lower lab our c ost s, 

with c onsequential abuse of the system . As a c onsequence, the que stion 

as t o  who c ould authorise and control the i ssue of such permit s became 

a matter of some c ontention t o  both sides after 1900, nntil as sub sequent 

�����ill reveal , the p ower was transferred t o  Inspectors of Awards ,  

much t o  the chagrin of the trade uni on secretaries .  

The same amending l e gi slation was re sponsible  for an othe r  

important serie s of change s i n  the principal statute .  Under clauses  

three and nine respectively ,  the power to  define what constituted  a 

bre ach of an award or an industrial agreement was removed from the 

individual instrument s and ve sted in the Arbitration C ourt .
1 1  

By the 

same t oken,  the C ourt ' s authority was al so  extended under clause s eight 

ru1d ten,  t o  permit it t o  spe cify the parties t o  whom penalties were 

payable afte r acti ons  f or bre ach, with a further extension of p ower t o  

1 1  • 



ex act penalty f o r  all offences defined as such under the original 

12 
statute . 

These clau ses, indeed the wh ole amending legi slation of 1 89 8, 

marked a strong movement t oward the cent ralisation of the legal functi on s  

of the I C  an d  A Act under the Arbit rati on C ourt . The trend als o  indicated 

the beginning of a move t oward Arbit ration as the p rimary pr oce s s  of the 

system, that was t o  reach it s ap ogee in 1901, for as W o od s  described 

it, after 1 89 6 :  

the devel opment of the C onciliation machinery by 
statut ory action came t o  a standstill • • •  the p olicy 
of c onstructively amending the C oncili ation m achinery 
was n ot ab and oned f o r  l ack of suggested imp rovement s .  
N o  l egislative n ot ice was t aken of the many sugge stions 
put f o rward f or meeting difficulties which t he B o ards 
were enc ountering • • • •  13 

The Amendment Act of 1 89 8  al s o  m oved under clause one, t o  ch ange 

the original intenti on of the statute as pas sed in 1 894, by the deletion 

of the original p reamble that made the IC and A Act a l aw :  

t o  encourage the Formati on of Indu strial Union s and 
A s s ociati ons an d to f acilit ate the settlement of 
Industri al Disputes by Concili ation and Arbitration 
• • . • 14 

The change was made by deleting the phrase r elating t o  the f o rmat i on of 

industrial unions . 1 5  The reas on f or this according t o  Reeves was the 

f act that the fir s t  President of Arb it ration C ourt, M r  Ju stice Williams, 

12 . :i..b id ; '  c .  8 .  
1 3 . N . S .  Wood s ,  Indu s t rial Conciliation and Arbitration P · 53 • 

14. IC and A Act , 1894, c .1. 

15 . IC and A Amendment Act, 1 898,  c . 1 . 
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had in the course of de ci s i on makin g, int r oduced the principle of 

prefe rence to trade uni oni st s  as an obl i gation incumb ent up on an 

empl oye·r unde r the te rms of an indu st ri al award .
1 6  

A s  a c on se q_uence 

Reeve s conclude d  by so chan gin g the p re amb l e , the le gi slat ors at tempted 

to w arn the C ourt t hat the p r actice of grant in g prefe rence should be 

d .  t •  d 1 7 :t s c on :tnue • S in ce the sub se quent hi st ory of the prefe rence i s sue i s 

the sub j ect of . further argument ,be low � it wi ll not be di scus s e d  furthe r 

at thi s juncture , s ave t o  sqy ,  that the C ourt refu sed t o  b e  s o  guided .  

The reason for suc h  ob stinacy f orms p art of a l arger i s sue , the 

rel ative independence of the Arbit rati on C ourt within the fr�1ew o rk of 

the l e gal sy stem t o  vi rtually make it s own l aw hinde red only by the 

expre s s  intenti on of P arliament , through amendment to the IC and A Act , 

a matte r, as wil l  b e  seen l at e r ,  that b e c ame the centre of much c ontent i on .  

F rom the t rade uni on p oint of view, the deci sion t o  rem ove the 

phrase was l ar ge ly irre l evant , since in marked cont rast t o  the e mpl oyer s ,  

workers were e age r an d  wi l lin g t o  re gi st e r  unde r the I C  and A A c t . Thi s  

e age rne s s  was reinf orc e d  by a d e c i si on of the Pre sident of the C ourt 

given in 1 898 . Afte r  he arin g submi s s i on s  for an indust rial award, from 

1 6 .  The prin ciple of prefe rence stated b riefly ,  inv olved an ob l i g at i on 
upon an emp l oy e r  c ove re d  by an indu s t ri al award , t o  grant p refe rence 
of. employment to a worke r wh o was me�be r of the trade uni on al s o  
c overed by the award , ove r a work e r  who was not a member of the s ai d  
uni on .  

1 7 .  W. P. Reeve s ,  S t at e  Expe riments II 1 21 
.;;;....;��-=�..;;...;;;....;;;;;;;=.;;.�;;.... ' ' p . • 



fi rst the G rocer ' s  Assi stant s  and then the Tramway Empl oyee rs of 

We llingt on ,  M r  Ju stice Edwards refused juri s di ct i on on the ground s that 

the oc cupati on s  spe cified in the submi s si on did not c ome under the 

1 8  
definition of the t e rm worker, as l ai d  down in the Act . 

The incident doe s serve as an example of . the powers enjoyed by 

the P re sident of the Arbit ration C ourt , who as the only l aw officer on 

the indu st ri al b en �h ,  could 1 if he s o  wi shed, make pers onal rulings with 

s c ant re gard f o r  precedent of custom and usage , the n o rmal t radi tion of 

the civil c ou rt s .  It al s o  se rve s t o  hi ghli ght the e s sent i al ond sp e c ial 

form �f the IC and A Act from it s ince pti on . F or by definition ,  the 

Arbit rat i on C ou rt ' s powers re sted up on the way in whi ch e ach Pre sident 

defined the b oundaries of such ju ri sdi cti on .  Thu s  t o  al l  intent s and 

purp o s e s ,  the Arb it rati on C ourt lay out side the main stre am  of judi cial 

procedure in N ew Z e aland , and as a l at e r  example wil l  reve al , c ould not 

be re strained by eithe r an appe als sy stem to a hi ghe r C ourt , or by any 

authority s ave t hat of Parli ament . 

The ove rwhe lming impre s s i on i s  c re ated , that nei the r the f ounder 

of the IC and A Act ,  Wi lli am Pember Reeve s ,  nor his p oliti c al c olle ague s 

had any re al idea of what the translati on of t he p rin ciple of control 

ove r industri al confli ct me ant in l e gal t e rms . A s  the p owe rs of the Act 

1 8 .  S ince the P re s i dent did not make an award, no de ci s i on was rec orded in 
J ournal of the Department of Lab our for that s itting of t he C ourt . The 
matte r  is refe rred t o  in detail however in D ep artment of L ab our Annual 
Rep ort, AJHR ,  H-1 1 , 1 89 8 ,  p . 4 .  The sub st ance of the Pre sident ' s 
deci si on was th at since the workers inv olved were en gaged in se rvice 
o c cupat i on s ,  such activiti e s  di d not c ome unde r the me anin g of the t e rm 
work in the sense of productive e ff o rt .  Thus unti l  the IC and A 
C on s olidat i on A c t ,  1 900, c . 2 .  worke rs i n  servic e  oc cup at i on s  were not 
p e rmitted t o  re gi ster Unde r the IC and A Act . 
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were extended, the admini strative proces s  required by the appli cati on 

of deci sions became more c omplex. The re sult was that second order 

problems began to appear as a re sult of the p racti cal application of the 

C ourt' s de cisions,  which required in turn , further amendments to  the 

le gi sl ation .  

The rc and A C onsolidation Act of 1 900, did little more than 

codify the le gisl ati ve change s that had taken place since the law came 

into f o rce in 1 894, though it s pas sing marked the emergence of a new 

principal Act , superseding  the ori ginal statute . 1 9  But the proce s s  of 

c onsolidation was ove rshadowed by a debate that had been going on since 

1 898,  with regard t o  the future of the c ')nciliati on proce s s .  What was 

at i s sue , and the argument� will form the sub stance of late r discu ssion 

was the whole questi on of the work of the c onciliation b ' oards .  The b asic 

discussion revolved around one question, should the re and A sy stem be 

modified t o  make f or e asier acces s  to � :-bi t ration by the partie s? 

Thi s  shift in procedural emphasi s was not s o  much the re sult of 

deliberate government al pre ssure , as manifest di scont ent at the limitations 

of the conciliation proce s s .  S ince the Arbitration C ourt was not restrict-

ed in t e rm s  of its interpretative functi ons ,  and in its ability t o  instig-

ate ,  promul gate , re strain and puni sh, it seemed logical to  the supporters 

1 9 .  One of the . key. modificati ons proposed  by the C onsolidation Act ,  
the re-definition of the term worke r, proved on practical · 

application t o  be unsati sfactory. re and A C onsolidation Act ,  
1 900, c . 2( f ) . 



of arbitration, that the right t o  bind partie s unilaterally, should b e  

the lynch pin of the entire system . 

In summation,  it c an  be argued that the period between 1 894 and 

1 900 was one in which the role of the Arbitrati on C ourt was re-defined, 

to  the extent that it s cent ral imp ortance in t he IC and A system was 

finally e stablished .  In one sense , such a trend was inevitable, sinc e 

.the decision of the state to  enter the labour market with the ostensible 

purpose of re gulating b ehaviour in the interests of industrial peace made 

for a natural extensi on of powe rs .  The reason for this  is  s imply that 

industrial harmony sub sumed s o  many of the key issues such as: wage s , 

conditions ,  skill p remiums , minimum wage que stions ,  job definition s ,  

preference and a host o f  related matters . The fact that the powers of 

the Arbitratioh C ourt we re ,  in juri sdicti onal terms,  l imited only by 

the will of Parliament , made it the natural agency t o  c arry out the 

numerous subsidiary functions  t hat surrounded the proces s  of the granting 

of industrial awards . 

The shift from voluntary c ompliance 1 implicit in the proces s  of 

.�nciliati on1 to  mandatory compliance through the medium of unilateral 

a'..rbitration , was t o  h ave a secondary effect of great importance . The 

general climate of industrial relations in the peri od after 1 901 , was 

profoundly influenced, as · _  analys:Ls will reveal ,  by the growth of' an 

administ rative bureaucracy centred upon the Department of L ab our . For  the 

principle of mandatory c ompliance re quired in turn· the growth of authority 

·to conduct surveillance as a pre-requisite for punitive acti on against any 

party who defaulted.  



In thi s  tot al context , the ye ar 1 901 has an imp o rt ant signific ance , 

b e cause many of the l ater problems i dentified by the parties  as stemming 

f rom the admini st rati on of the IC and A Act rel ated b ack ve ry di rectly 

t o  the de c i s i on to make acce s s  t o  rorb i trat i on much e asier for the partie s .  

This shift in the centre of admini st rative gravity was ,as will be seen 

l ater , al s o  symb oli c of the growin g t endency t oward : central i s ation of 

function, that eme rged natur al ly _ wt ::,·i t the exten sion of the Arbitrat i on 

C ourt ' s authority ,  from the hi ghly individu ali stic inte rp retation of the 

IC and A A ct ' s purp ose exhibited by President s such as F . R. Chapman and 

W. A. S i m, and from the admini strat ive drive of - - -� T re ge ar ,  who 

ope rated at the point whe re l e gi s l at ive p owe r came int o c ont act with 

admini st rative app l i c ati on in the l ab our market . It i s  thus nece s s ary 

t o  turn t o  and ex amine in some de t ai l ,  the event s that led up t o  the IC 

and A Amendment Act of 1 901 , in orde r t o  p l ace in perspe ctive many of the 

import ant l at e r  event s of the peri o d .  



CHAPTER THREE 

C onciliati on or Arbitration : The C ont rove rsy of 1901 . 

The p assing of the IC and A Amendment Act of 1 901 . signified the 

formal ending of a fierce debate that had ranged across b oth the industri al 

and the political arenas . It will therefore be the main purpose of this 

chapter t o  examine the various factors that made for change of this magni-

tude . In thi s  context , attention will be p aid not only to  the f ormal 

machine� of legislative amendment . but to  the political debate that 

surrounded the passing of the Amendment Act , a debate that succeeded in 

embarrassing the government and rai sing large que stions ab out the manage-

ment of the Lab our portfoli o .  

The amending le gislation was comparatively short i n  length, and 

dealt first with what was becoming the vexed que stion of the definition 

of the term' worker. The IC and A - Amendment �. Act of 1 900 had attempted 

to deal with the problem of limitation imposed by Justice Edward ' s cave at 

of 1 898 , _ by defining a worker as : 

any person of any age or either sex employed by any 
employer t o  do any skilled or unskilled, manual or 
clerical work for hire or reward in any industry • • • • 1 

D oubt s  were immediately expre ssed as t o  the me aning of the term 1indust� : 

and so  the IC and A Amendment Act of 1 901 duly proceeded t o  define the 

1 .  IC and A .tunendrnent _, Act , 1 900, c . 2 . 



term further by int roducing the following clause : 

1 Worker' means any person of any age ,of either sex, 
employed by any employer to do any skilled or 
unskilled manual or clerical work for hire or 
reward • • • •  2 

The se clause s  are important in the sense that they speeded up the 

4 9  

industrial enfranchisement . of the working p opulati on under the IC and A 

system, since the widening definiti on b rought more occupational groups 

under the c omparative advantage s of registration . But the major i s sue 

that emerged during the debate on the amendments  involved the que stion 

of clause twenty-one , which proposed direct access  to  Arb itration under  

· f ·  a · t ·  3 spec� �c  con � � ons .  

To  place this  chan ge in context , it  i s  first necessary to  outline 

the basic operative principles whi ch Reeves had int ended the IC and A 

Act to f oll ow. His ori ginal strategy was t o  make the ri ght t o  go to  

�bitration c ondition al upon the exhausti on of procedures at concil i ation .  

Only afte r an impasse had been reached by , for  example ,  the refus al of one 

of the partie s  t o  ac cept the c onciliation board' s f in al re commendations 

on the matters  under dispute , could the out standing issue then proceed 

to :>..r·bitration at the reque st ·of one of the partie s involved . What clause 

twenty-one introduced, was the right of the partie s to go t o  arbitration 

without first utilising the proce s s  of �nciliation , and it i s  t o  the 

events leading up to the promulgation of this clause that attention can 

now be  turned . 

2 .  IC and A Amendment Act , 1 901 , c . 3 . 

3. ib id. . ,  c21 . This  clause was later  t o  e arn 
� dubious nickname of the 'Willis Blot ' , after the member for  
Wanganui , . A. B .  Wil lis ,  who first proposed it in the House of 
Repre sentatives .  
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In his annual re port to  Parliament f or the year 1 900, 

T rege ar, attuned as alwqys to the pre vailing climate of indus trial 

op inion,  h ad this to  s ay :  

Sugge stions f or still another vit al amendment have been 
re ceived f r om different l ocalitie s and from repre sent-
atives of b oth · e mployers and the empl oye d .  It is  
that, in c a se both nartie s ·  to D. di sput e, agr,e6, 'ine Co nc il­
iation B o ard should be p as sed by alt o gether, and the 
case com�enced in the Arbitr ation Court . There is no 
doubt t hat val uable time is l o st by suit or s bef ore the 
Conciliation B o ard when there is an expre s se d  deter­
mination by one or the other n ot t o  t ake notice of 
the B o ard ' s  re commendation whatever it : may·· be , but 
t o  pro ce e d  t o  the Arbitration C ourt f or the power t o  
bind p o s se s se d  by the Court and not by the B oard . 4  

Tre ge ar was not only refle cting current c once rns with the apparent inability 

of the B o ards t o  brin g ab out mutual agre ement between the p artie s ,  but a 

d e gree of official dis e nchantment at the way the Conciliation system w as 

working in practice . The probl em of dispute re solution under Conciliation 

was als o  the s ubject of c andid c omment by Reeve s 1 who s aid in his asse s s-

ment of the IC and A system:  

The proportion of1 dis pute s' s ettled by the B o ard only 
sl owly incre ase d _. Uf the first thirty- one cas es  under 
the A ct t hey managed to c omp o s e  eight , and but twenty­
nine o ut of eighty- sixL whe n  the number had incre ased 
to one hundred and fifty, they had accounted f or f orty­
five . This was mu ch le s s  t h an had bee n  expe cted from 
them when the Act was framed • • • •  5 

Clearly , the as sumption that the partie s would submit themse lve s t o  the 

re s olution of their out st anding diffe renc e s  through a proce s s  of C oncil-

i ation h ad n ot t aken int o acc o unt , the inevit abl e  growth of se ctional 

4. Department of L ab o ur Annual Report , AJHR, H-1 1 , 1 900, p .�v . 

5 .  W. P • . Ree ve s ,  State Experiment s II ,p . 1 27 . 
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expectations with re gard t o  what the IC and A Act was supposed t o  d o .  

F rom the t rade union point of view, the adv ant age o f  award s lay as 

T re gear had pe rceptively observed in the powe r t o  bind . In this c ontext , 

the trade union strat e gy  appe ared t o  have a twofold purpose : t o  limit the 

powers of t he empl oye rs by binding them unde r the te rms of an award, which 

imposed c ompliance unde r thre at of penalty for bre ach of c ondition s .  The 

s e c ond purpose aimed at extending the t e rms of awards to as many empl oye r s  

as pos sible ,  an aim that had been cle arly stated at the Annual C onference 

of the Trad e s  and L abou r Council s of 1 9 00, whe re the del e gat e s  had 

appr oved a motion that c alled for a situation :  

whe re the majority o f  the trade unions i n  N e w  Z e aland 
are working unde r awards of the Arbitration Court , or 
indust rial agreement s whe n  the c ommoditie s are inter­
chan ge able • • •  the maj o rity of the t rade shall have 
the power t o  cite the othe r manufacture rs t o  show 
cause why they should n ot be bound by the awards or 
indust rial 'agreement s • • • •  6 

The pu rpo se of the motion is int e re s tin g  be cause it demonstrated 

the unde rlying tensi on s  that were eme rging . withim industrial o c cupat ia ?ls 

whe re empl oyer s  and union s were bound by an award, and . where some lo cal 

f irms we re still in what c ould be c al led a 'free l abour marke t' . An 

indication of t he prevailing trade union attitude t oward this que stion 

eme rged in August of 1 900 , when a dele gation repre senting the New Z e aland 

T ail ore s s e s  F e de rati on waited upon t he Labour Bill s C ommittee  of the 

H ouse of Repre sent ativ e s ,  l ed by Mis s e s  A. Whitehorn and ·K .  D aly , who 

were empow e re d  t o  spe ak on behalf of union branche s in Wellin gt on, 

C hri stchurch and Dunedin . 

6 .  Trade � and L abour C ouncil s Annual Report , 1 9 00, p . 7 . 
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The i r  main purp o se was to prot e st at the f ac t  that 1 t o  dat e ,  the 

Auckl and city and di strict had remained o ut si de the t e rms of the 

indu s t ri al awards whi ch c overed members in the other three main centre s .  

I t  was furthe r argued that Auckland employers we re en joying an unfair 

advant age t o  the detriment of the t rade e l swhere in the c ountry ,  by 

maint aining a system of pie ce work rate s :·no J..o nger' ; I\ '  cur rent practice 

in the othe r c i ti e s . 

The indi gnant t rade uni oni st s we re supp orted in the i r  petit i on by 

R .  Hercus of the C anterbury branch of the C l othing Manufact ure rs ' 

A s s o c i at i on ,  wh o made a ple a f or an exten sion of the exi sting award t o  

cove r the Auckl and di stri ct ,  on the grounds that s uch a n ati onal award 

woul d  make f. or f ai r  competition . He was supp orted in t he p re sentation 

of the c ase by J .  Blackwell of the C ant e rbury Empl oye r s '  Federation,  

who expl ained hi s pre sence in the l i ght of hi s A s s oci ati on ' s decl ared 

host i lity t o  the re and A Act , on the grounds that 1 i n  applicat i on,  t he 

Act was be aring more heavily on some indu s t ri al sect ors than othe r s .
7 

The argument demonstrated on the surface , legi tl:nA.te ' employer 

c on c e rn for f ai r  c ompetiti on ,  but the i r  will ingne s s  t o  achieve thi s aim 

by an award c ove ring the trade did n ot indicate enth usi asm for re and A 

as m uch as a h ard-headed re ali sati on of it s t actical val ue . F o r  while 

the Auckland c l o thing industry remained free of the demand s of an award, 

emp l oy e r s  in the di stri ct c ould en j oy a ve ry c ons ide rab l e  advant age in 

7 .  F or a full t ran s cript of the dele gat i on ' s e vidence see, Evidence before 
the L ab ou r  Bill s  C ommittee of the H ouse of Repre sent ative s ,  AJHR, 1:-1 O,  
1 900, pp . 2-38 . 
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in terms of l ab our costs over their  southe rn rivals who ,  aft er all ,  

were competit ors within the domestic market .  Since they did not have 

t o  pay a minimum wage under the terms of the award, whi ch was liable 

to  pe riodic  adjustment by the C ourt , they were able to relate directly 

labour co st s  through piece rate s to  productivity in the f actory .  This ,  

despite the fact that 1 since the Swe ating C ommis sion of 1 89 0 ,  piece 

rates in the clothing trade had c arried a heavily anti-social c onnota-

t .  8 J.. on . 

That the Auckland employers were very much aware of their 

advantage in the matte r of labour cost s b e came evident when their  

repre sent ative ,  J .  King, gave evidence . He expressed c omplete 

satisfaction with the status quo in Auckland ,  and advised the C ommittee 

that workers  in the t rade were s imply not intere sted in uni onis ation . 9 

8 .  The Aucklru1d employe rs ' disre gard for the anti-social aspe cts of pie ce 
rate p ractice s ,  appeared to  be dire ctly linked t o  the fact that 
' sweating '  was not commonly practi sed in Auckland at the time . the 
Commi s s i on visited .  Official evidence reveals that the C ommi ssion 
completed its !¥Ork in Auckland very early , because of lack of 
witne s se s . See AJHR, H-1 2 ,  1 890 . I am grateful to  my s�pervisor,  
Profes s or W .H .  Oliver,  for drawing my attention to  thi s import ant 
fact . 

9 .  King' s argument that workers were not intere sted in the uni on seems 
to be b o rne out by two separate pieces  of evidence . Fi rst ,  the evidence 
of the dele gation whi ch admitted that out of an indeterminate number of 
tailore sses  employed in Auckland ,  only sixty- six had joined the union . 
The sec ond reve aled that in the case of a single award cove ring the 
trade in the Auckland district , the maximum rate permitted was 1 7 s . 6d 
per week , a fact sufficient to  explain the reluctance of workers to  
come under the award . See AJHR, I-1 0 ,  1 90q, p .4 ar.d Summary of Awards 
under the Industri al C onciliation and Arb itration Act,  AJHR, H -1 1 D , 
1 91 2 ,  p . 1 5 .  
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His most tellin g  argument howeve r was re served for the comparison of 

rate s paid unde r  awards in the three s outhern centre s ,  and prevailing 

rate s paid in the Auckland area under the pie ce work system. F or, as he 

revealed, award rates ranged from a minimum of 6 s . 6d .  to  2 1 s .  1 0d .  

re spe ctively,  while the piece work rates for Auckland ranged from 8s . 1 d . 

1 0  t o  30s . Od . 

In conclusion, King suggested that under the circumstance s  the 

Auckland employe rs  we re p repared to be magnanimous, and concede the 

principle of a uniform hourly rate throughout the country, provided 

they were left free t o  c ontinue operating piece rates as before . At 

thi s point the argument reached an impas se and was ad journed to re occur 

at f requent interval s throughout the next two to three ye ars , as the 

Tailoresses  continued their struggle for a national award. 

The si gnificance of the dele gation lies not in what it achieved 

but in what it symbolised:- an increasing tensi on between t rade uni ons 

and s ome empl oyers already under the IC and A Act , and those who still 

ope rated out side it and who were the refore the target of the trade 

unions '  d rive t o  b ring as many employers under the legislation as pos sible 

in an effort t o  raise ,  not only the level  of wage s,  but to  re strict their 

c ontrol over the employment situation . 

1 0 . AJHR, I-1 0, 1 900, p . 1 7 .  
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The year 1 901 was al s o  imp ort ant f or a si gnificant change in the 

IC and A Act that affected the rel ati onsh ip be tween it and the Trade 

Uni on Act of 1 878 . Mo st trade uni ons in exi s tence bef ore and 

after the pas s in g  of the IC and A Act in 1 894 had availed themse lve s 

of the opportunity t o  re gister under the new le gi slation .  The opp or-

I tunity still exi sted in l aw for a group of workers t o  duly re gi ster  

unde r  the T rade Uni on Act  of 1 878 and thus en joy the ri ght s of di re ct 

ne gotiation with the employe r and the furthe r right t o  withdraw se rvi ce s ,  

if  nece s s ary ,  should ne goti ations b re ak  down • 

The IC and A Amendment Act chan ged thi s ve ry deliberately, by 

the inclusi on of the term ' t rade uni on '  afte r  the t e rm, ' industri al 

I 1 1  
uni oh , in key c l auses of the new l aw .  But while t rade uni ons re gi s-

t e red unde r the Act of 1 878 we re thu s b rought under the t e rms of IC and A, 

ri ghts and p rivil e ge s  as duly re gi stered uni ons  we re t o  be denied them . 

The int ention of these  amendment s was t o effe ctively curt ail 

the freedom t o  t ake dire ct acti on under the Trade Uni on Act , for as 

· .  Tre gear. the archite ct of the clause s ,  p oint ed out t o  the L ab our 

B ill s C ommitte e  of the Le gi slative C ouncil,  the purpose of the changes 

was t o :  

1 1 .  IC and A Amendment Act,  1 901 , c . 2 ,  c . 5 ,  c . 1 0 , c . 1 4 . 



p revent the t rade unions :r j thdrawing from under the 
Act,  and st riking · or in any way settin g  up industrial 
di sturb ances ,which the indu st rial uni on s could not do. 
It make s the trade uni on s li ab l e  to the d i s abilities 
of the Act but not to tpe ' pr iv ilege s . .  � �1 2  

T re gear' s anxiety at the pos sibility of indust rial di sturb anc e s  refle ct s 

a deep e r  dete rminati on that the IC and A Act b e  pr oven a succe s s  in it s 

primary mi s s i on ,  the c ont rol of indu strial c onflict . Psychologi c ally, 

a s  their co rr; e sp o nd.ence r·eveal s, Tre gc ar , ; s aw hims elf as a su rrogate 

and admini st rative executor f or the ab sent Reev e s .  He was,  as · · 

late.r everit s  w-e r e  to demonstr,:J.te ·c.le::l:rl:y , t o  su ccumb ve ry quickly t o  

the ide a that trade uni on freedom in re spe ct of direct act i on should b e  

curt ailed i n  what he b el i eved was the trade uni on int e re s t . Unf ortunately 

this c ou r s e  of act i on was t o  st rike at a cent ral p rinci pl e of t rade 

uni oni sm ; the b as i c  ri ght t o  withdraw l ab our,  a sub je ct of an gry 

debate in 1 907 and 1 908 . 

The growin g le gi slative and admini st rative t rend t oward central-

i s ation of cont rol , th rou gh approp ri ate chan ge s  in b oth the l aw and its 

interpret at i on ,  was thus demonst rat e d  in the exampl e s  offe re d  by the 

Tailore s se s '  dele gati on and in the amendment s t o  the l aw aff e ctin g the 

relationship between the IC and A A ct and the T rade Uni on Act of 1 878 . 

The se matt e rs were howe ver overshad owed by the intense deb at e  ove r the 

future role of C onci li ati on t o  whi ch at tent i on can now b e  turned . 

1 2 .  Evidence bef o re the Labour Bills  C ommitte e of the Le gi slative 
C ouncil,  AJLC , 1 901 , 4, p . 23 
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Parliament began it s final delib erat ion upon the I Cand A 

Ame rrlment B il l  of 1 901 against the b a ckgro und of deb ate o n  the ut ility 

o f  the c o nc iliat ion bo ard s , a s well as th eir r e l ativ e  efficiency .  In 

t his the We l J ington Bo ar d  wa s sing led out for p ar ticular ob liquy o n  

the ground s that m ember s had pro loneed hear ings i n  order t o  c o l le ct the 

f e e s  for at tendan c e .  1 3  But no o ne was prepared , as th e Hou se moved into 

coJDr.littee on 3 O c tober , fo r  what w a s  to fo l low . The Prem ier in his dua l  

c ap acity a s  l'ilinister of Lab our , and indeed, the Lib er al fro nt b ench were 

d is conc er t ed  , when at nine o ' clo ck pm, a group of indepe ndent Lib er a l s :  

A .  D .W illis of Wanganu i ,  F .  P irani o f  Palmer ston North , F . M .B . Fisher 

o f  Wellingt o n ,  A .  Guine ss of Gr ey ,  and G . s . Smith r.)f Chri st c hurch , brought 

down a late arn e , •dment in W illi s' s neme , r e qu e st ing tha t it st and part of 

the B i ll . 

The amendme nt r e ad:  

E ither party t o  an indu str ial dispute which has b e em 
r e f erred to a Board of Conc iliation may file with 
the Clerk an apn licat ion in writ ing r e quiring the 
d i sput e  to be r eferred to the Cour t  of Arb itr at io n, 
and that C ourt shall hav e j ur i sdiction to sett le 
and de termine such di spute in the sam e manner as  
if such d i sput e had been re ferred to the Court 
under the pr ovi sions of secti o n  f ifty -e ight of 
the pr inc ip al Act . 1 4 

1 3 . NZPD , 1 1 9 , p . 1 67 , 3 O ct ober 1 9) 1 . 
· Woods imp l i e s  that Bo ard memb er s  in r;el lir,gt on may not hav e  b e en 

above extending the hearing s for profi t , by c o mment ing that the 
deci sion to pay m e mb e r s 21 s .  a da;y was a retr ograde. st ep . N . s .  
Woo ds,  I ndu strial Conc iliati on and ,�bi tr_e:t_io�, p . 51 .  

1 4. NZPD , 1 1 9 , p . 1 69 ,  3 O c tober 1 9) 1 . 
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The new clause showed all the s i gns of hasJcy drafting and p reparati on ,  

but to  S e ddon' s ·· _p_?.rt L -::n hr s•xrpl� L s•:>. ,.: i t  was n ot discarded by the H ouse 

but passed by thi rty v ot e s  t o  e i ghteen, a maj ority of twe lve . 

The feeling that the L ib e ral s  had been cau ght unaware s and were now at a 

tactical di sadvant age was hei ghtened by the f act that the normally 

locquacious Sir J oseph Ward who opened for the gove rrunent , could d o  little 

more than thrash around in rhet ori c al prai se of the IC and A sys t em,  

c oncluding r ather limply that " • • •  the H ouse  , in a state of frenzy , hat 

gone too  f ar in some di recti ons in ) its amendment " 1 5 

Awarene s s  of the Premie r ' s di sc omfort at the situati on cre ated by 

the Wil l i s  amendment b e c Ame obv i ous  when his ob je ction t o  a prop o s al by 

' _ _ . W.H.  H errie s ,  that public  servants be b rought under the IC and A Act , 

p rovoked the followin g  cutting re joinde r :  

The right honourable  gentleman ' s  attitud.e i n  
Committee  has been s o  pe culiar,  first opp osing 
then agreeing to amendment s, that I doubted whether he 
knew what he was d oing ;  and �ith re gard to the l ast 
amendment put on , the P remi e r  st rongly opp }�ed but 

was b e aten • • •  · I sh ould not be surp ri sed to see  
the Uppe r H ouse irwoked to  alter that • 1 6  

The perspi caci ou s  Berri e s ,  y;itho ut i r:ttent :i.o n; : had c orrec i".ly predi cted 

the course of t actic al  events in t e rms of Seddon' s lat e r  action s  ove r the 

Willi s clause.  But f or the moment the b attle was only in i t s  ppening 

phase ,  and much was to f oll ow .  

1 5 .  ibi d . , p. 1 74- . 

1 6 .  ibi d . , p . 1 71 . 
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The independent s who had intro duc ed the clau se ,  obviou s ly 

elate d by their early suc c e s s ,  a nd l e d  by P ir ani, now began t o  

thr e aten gov er nm ent L1 n o  unc ertai n  t erw s .  Th e m e ::� sage a s  s t a t e d  by 

P irani wa s c l e ar :  

if � att emp t  i s  made by ano ther branch o f  t he 
Leg i slature to alter th e Bill in the dir e c t i o n  o f  
r everting b ack to th e o ld sy s tem o f  ·co ncil ia ti o n  
B o ard s ,  the re w ill b e  v ery little hope o f  i t  p a s si ng  
thi s Ho u s e . The last v o te g iv en in Committ e e  i n  

r egard t o  t he C o nc iliation B o ards i s  an exac t r eflex 
of the op inion of th e c ount� from o ne end to the o th e r ;  
and that i s  t ha t ,  vl ith t h e  exc ep t io n  o f  o ne o r  
t1·1o i n stanc e s • • • . emp loyer s and emp loy e s  sho u ld 
have the r ight to go Jir ec t to the Arb itratio n C o urt • • • •  1 7  

I t  wa s four o ' clo ck o n  the mo rning of 4 O o to b e r ,  befo r e  the 

rule s of debo.te p erm itted the Premier the right o f  r eply to h i s  

de trac tor s .  Aft er op ening cOffit";J e nt s  o n : �, 
numb er o f  i s su .se s  r ai s ed 

.-

e arly in the d eb ate , he turned hi s att ention to t h e  ','f ill i s  anendme nt . 

U t il i s ing all hi s Fe t o r i c a l  p ow er s h e  thundered at the Hou s e :  
f\. 

I am afrai d ,  S ir ,  that o n  refle c ti o n  there wi l l  be a c hange 
of op inio n in the m ind s of ho nou r ab le gentle men. I 
do no t t;1 ink that ,  b e c au se it has b e e n  alle g e d  
the '('IO:irk�ng [s i�of ·o ne C o nc il i atio n B o ar d  ha s b ee n  
unsat i sf ac tory , v1 e should hav e endeavoured to wipe out 

pr :'! c t ic ally the C o nc ilation B o ar d s  of the c o l o ny  • • • • it 
will cr eat e a f e e l ing of r e se ntment and that mor al 
for c e  whi c h  must b e  b ehind, 2- nd v1hich i s  e s s e nt i<�l to 
and of paramount imp or tanc e  to the Ylork ing of t he Act 
will b e  inte rf ered r1i th by what ha s b een d o ne • • •  18 

1 7 .  NZPD, - _1 1 9, p . t-75, -3-0 ctob,eP· .1 -90_1 . •  

1 8 .  ib id . , P • 1 78 
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Sedd on was too expe rienced a politician not t o  know that he w as 

over-dramat i s ing the effects  of the Willi s cl ause,  and that permi s si on 

to  by-pas s the Boards did not mean the de st ruction of the p rinciple of 

C oncili ati on .  But he was right in implying , h oweve r rhe t o ri c ally ,  that 

the prop os e d  change alte red the wh ole centre of gravity of the system. 

The que st i on als o  remains that, given ,his tactical experience ,  was he 

really taking this phase of the deb ate seriou sly? F o r  with in minute s  

of hi s attack on the Willis  amendment ,  he was c almly c on gratulatin g  the 

H ouse in the f oll owing fash i on : 

I am ve � ple ased with our n i ght ' s  work, and if all our 
Bill s and le gi slati on were de alt with as we have lle:alt 
with the c vnciliation and a rb i trati on que sti on · . ­
tonight it would be to the c redit of the House,  the 
rep re s ent ative s of the people ,  an�, I believe , in the 
best inte rests  of the great majo rity of the pe ople of 
the c o lony • 

1.9 

C learly the P remi e r  was willing to  f i ght another  dqy, confident in hi s 

own mind at least that the t raditi onal hostility felt by the Upper 

H ouse t oward IC and A would s oon make sh ort shrift of the Willis  amend-

ment , which after all stres sed compulsion throu gh i t s  b i as t oward the 

Arbitrati on p roce s s .  I n  fact he was committing anothe r  b lunder b y  thi s 

as sumpti on ,  as the progre ss of the debate in the Le gi s l at ive C ouncil was 

t o  rev e al . 

On 31 October 1 901 , : W. C .  Walke r opened the deb ate in the 

L e gi slative C ouncil f or the government . In r ather lugub ri ous tone s 

he said :  

1 9 .  ibid . , p . 1 79 .  



In moving the third reading of thisBill , I do so 
with some feelin� of regret. I cannot say that I 
like the form in which the Bill has come down to 
us, because I think the clauses put in in the 
other House in the early hours of the morning 
have, to my mind, destroyed the Bill , and tend to 

b 1  

. make it operate against the principles of the 
original Act .L() 

With -mount.Lng indignatJ.o m, � - , Walker warmed to his theme ,finally asking 

the members of the Upper House: 

Vfuy has there been this attack upon the principle of 
the Act? Simply because it has been alleged that in 
Wellington, theConciliatio nBoard has not been doing 
its duty -and that it has spun out cases unduly , and 
has not succeeded in concilia ting . And all the bl ame 
is pla ced on the representatives of labour on that 
tribunal • 21 

The question of the rol e  of the Wellington Conciliation Board will be 

discussed in more dep th ·b e low ' , but for the moment attention must be 

turned to the response of supporters of the Willis amendment to Wa lker ' s 

opening statement . 

Their case was opened by J .M;I'womey who began by arguing that the 

Willis amendment, by introducing the principle of free choice, would at 

last reveal that the C onc iliation process had true value. In his view, 

opposition to the way in which the Boards operated had polarised 

around three issues : the inordinate time spent by the parties before the 

Board , when compared with the a ctual number of cases finally settled in 

Conciliation, the problem of refusal to accept rulings as the result of 

the limited power of the Boards to influence a final decision if a party 

20 • . ibid._._ p . 91 6 . - . 

21 . ibid . 

1 . . 



w�s de te rmined t o  go  t o  Arb it r at i on ;  an� finally, the inordinat e  c ost 

of the C onciliati on proc e s s , p arti cul arly in the Wel lingt on are a, when 

c ompared with actual re sult s .  A s  f ar ·as Twomey was personally c on ce rne d ,  

the re al fault c ould b e  t raced t o  the l ab our memb e rs o f  the B o ard , who 

. 22 he believed we re extending he arings simply t o  ob t ain fee s .  He then 

went on t o  demonstrate through the submi s s i on of stati sti c s  that 

C onc i l i ati on was c o stin g an inordinate amount, and that �he - Wellingt on 

B oard was responsible f or m o st of the t ot al c ost . 

TABLE I 

S�mary of C as e s  H e ard and C ompl eted in C oncili ation with 
Overall Ope r ati onal C os t s :  1 900-1 901 . 23 

B o ard 

Auckl and 

C anterbury 

Otago 

Taranaki 

Wes t l and 

Wellingt on 

C as e s  C ompl e t ed 
in C onciliat i on 

6 

2 

2 

2 

1 
1 

plu s 

( part i ally) 

( withd rawn) 

C as e s  sent t o  
Arbitrati on 

4 

1 1  

1 3 

D ays in 
S e s s i on 

71  

1 6  

40 

T ot al 
C os t  

£ . .J>. 

336 . 6 

1 09 .  4 

2 2 0 . 1 4 

8 .  8 . 
1 17.  6 .  

d �  

o .  

0 .  
2 .  

0 . 
4. 

1 ( modified) 1 5  1 69 1 ' 089 . 1  & 5 · 

Tot al s  c ompleted 1 0 43 296 1 , 81 1 . 1 1 . 1 1  

N ot e :  The sums incurred in the Taranaki and We stland distri cts we re sett in g  
up c o sts f or new B oard s .  

22 . Twomey' s charge that l ab ou r  rep re sent at ive s on the Wellingt on B oard were 
de libe rately u sing their p o siti ons t o  make money , seemed to b e  c onfirmed� 
the fact that the memb e r s  c oncerned ranked first and third re spec tive� · 

in order of f e e  payment s f or 1 899 . AJHR , H-1 0 13,  1 89 9 , p . 1 . 

2 3 .  The t ab le i s  based on a return re que sted by C oun cil for the deb ate . 
�' 1 1 9·, p . 91;r., 3 '06tober.J11SC 1 . 
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The s t at i sti cal evi dence pre sented by Twomey made t he anomal ous p o s it i on 

of the Wellingt on B oard even more clea r ,  when the time spent on individual 

2 4-
ca ses was a s sessed.  

Auckland spent a t otal of seventy- one d ay s  on  ca se s 1  but a 

single case out of the ten c on s idered f o r  c onciliati on t ook n o  l e s s  than 

f o rty-nine days b ef o re i t  wa s s ent to a_rb i t r at i on .  Thus f or the remainder,  

nine cases in al l ,  the B oa rd s pent w average of two and a ha lf days per 

case, bef o re six were submitted to the C ourt . In Canterbury ,  thirt ee� 

cases t o ok an avera ge of two and a half days t o  c omplete bef o re eleven 

were submitted t o  A rbit rati on .  Otago, where J .Si](; taen cases were heard , 

t o ok ei ght day s on one matter b ef ore submitting t o  the C ourt while 

f ou rteen cases were d ealt with in anythin g f r om f ou r  days t o  

one day . Wel l in gt on ,  by c ontra s t ,  t o ok thirty- ei ght days on one case, 

a fu rther twenty-five days each on two more, seventeen days on yet 

another case 1 with a further two cases t ak in g  f ourteen days ea ch . 

24-. The Wel l in gt on B oard had had a rather chequered hi st ory since it was 
fir st gazetted on 2 6  N ovember 1 896 . When first constituted i t s  
members were J .  Cha rles ( In surance A gent ) , C .  Ha slam ( B o otmaker) , 
D .  F i sher ( Compo sit o r) ,  A .  C ollins ( B aker) , W. Qui ck ( S oli cito r );, 
Chairman . 

Ha sl am resi gned sho r t ly after appointment and wa s replaced by J .  
Wi lkie ( Mining En gineer) , o n  2 6  August 1 897 . W i lkie i n  turn d ied 

in 1 899 and wa s repla ced by H. F l o ckt on ( C �binet M aker) . 

The wh o le B oard wa s rec onst"ituted on 25  J anuary 1 900 , with only 
F i sher and C ollins repre senting the o ri ginal appointee s .  Cha rle s 
was repla ced by J .  Mu rrell ( Shipping Agent ) whi le the Reverend J.  
C rewes became the new C hairman . 

S ee New Zeal and Gazette, 91 , 26 N ovember 1 896 , p . 1 6 79 .  
74- � 26 August 1 897, p . 1 542 . 
1 9 , 1 0  F ebruary 1 898,  p . 24-6 . 

7, 25 J anuary 1 900, p . 1 61 . 



To make mat t e r s  w orse, the Wellington Bo ard had acc ounted for  

over half the  t ot al c ost of the ent i re c on ciliation system and h ad  spent 

over three  time s as much as Auckland, its ne are s t  rival in t e rms of 

operating cost s .  The fi gure s al s o  provided critics of the system with 

a further we apon be cause the f acts now st ood revealed that out of a 

t otal numbe r  of f ifty-three c ase s he ard by all b cards in  the pe ri od 

1 900-1 901 , f orty-three h ad sub sequently b een referred to arbitr ation.  

In othe r word s ,  de spite the careful b alance of the · tvrO-- proce s s e s ,  the 

great majority of c a s e s  were finding the i r  way to a.rbi trat i on as a 

matter of c ourse . 

The C hairman of t he C onciliat i on B oard in Wel lingt on, ihe · Reverend 

J .  C rewe s ,  appe ared b ef ore the L ab our Bills C ommittee of the Le gisl ative 

C ouncil on 1 8  O c t ob e r 1 901 ,  in an attempt t o  justify his  B o ard ' s apparent 

dilatorine s s .  25 He p roceeded t o  p oint out t o  the memb e r s  that in the 

case that involved thi rty-ei ght day s ,  the Wellingt on Wharf l ab oure rs ' 

dispute,  the employe rs after  twenty- one day s  of hearin gs,  had pr oceeded 

to move a m ot i on on a t echni cality that had re quired the B o ard t o  

re commence t aking evidence from the very be ginning of the act i on .  The 

issue had involved p reference t o  uni onists, and it was h i s c onside red 

view: 

25 . Evidence before the L ab our Bills  C ommittee of t he L e gi sl ative 
C ounci l ,  AJ'LC, 4, 1 901 , p . 31\;. F rom b oth hi s b i ographical 
int roduct i on and the l ater m ode of his evidence , C rewe s s to od 
revealed as a man of preci se habit , and meticulous  attenti on 
to  det ail when approaching a case . 
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As far as I c ou ld s e e , th at di sput e w a s  pe culiar in 
thi s re spe c t ;  pr ob ab ly we have neve r h ad a dispute 
in whi ch the f e e l i n g  agai n st grant ing preference t o  
uni oni s t s  has b e en s o  stron g  as it was in that · 

p arti cular d i s pute and th roughout; c on s ide rable 
difficulty w as e xpe rienced in s t e e ri n g  the di spute 
through • 26 

The runnin g b at t l e  between empl oye r s  and w o rke r s  ove r  the prefere n c e  

que s t i on whi ch nms like a t h re ad through the peri od , wi l l  be t he 

sub je c t  of .argument b e low but it i s  inte resting t o  n otice th at empl oyer 

re s i s t an c e  to the p rinc iple was b e ginning t o  h arden by 1 901 . 

In d e fendin g the c ondu c t  of hi s B o ard, C rewe s made the fu rthe r 

c ont ent i on t hat th e re was a de l ib e r at e  t e ndency f o r  s p e cifi c c as e s  t o  

b e  b rou ght b e f ore t he We l lin gt on B o ard s o  that any ruling i n  the 

di spute s inv olve d c ould be c it e d  as p r e cedent s , p art i cul arly whe re a 

deci s i on was re qui red inv olvin g the p rinciple of demarcati on ove r the 

intr o du c ti on of new machine ry .  H e  offe re d ,  as an e x ample, the c ase of 

the We l l in gt on Lin otype O pe r at ors wh i ch h ad involved the B o ard in s ome 

twenty-five days of he arings , and h ad b een awaited by oth e r  B o ards 

b e c au s e  it was gene rally viewed as a t e st c as e  for the ent i re c o l ony . 

In d i s c u s sing thi s  parti cul ar c as e , C r ewe s al s o  t o ok the opp o rtunity 

t o  ai r a f ew grievance s of hi s o�� f or as, he s ai d :  
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B ef ore the matter was refe rred to us the parties h ad 
been unable t o  agree on a very large number of 
questi ons, but when bef ore us , they had vent i lated 
thei r grievances theY, under strong persuasion, 
c onsented to c onfer, and the result w as that when 
they went aw� three f ourth s  of the very diffi cult 
questi ons were settled, and they were not re- opened 
bef ore the Arbit rat i on C ou rt at all . B ut we get no 
c redi t  f or it bec ause there were a few left open • • . •  27 

· Inno cently·, . ' in venting his grievance, C rewes had underlined an 

important ancillary relat i onship between C onciliat i on and Arbit rcti on t  

the ab i l i ty t o  c lear away the l arge mass o f  s ub sidi ary i s sues in a 

di sput e ,  leaving the C ourt t o  handle the out st anding matt e r  in c onf li ct .  

H e  was supp orted i n  hi s plea by W . T .  Young, the nati onal secret ary of 

the S eamen ' s  Federat i on, who argued in h i s  t urn bef ore the Lab our B i l l s  

Commit tee : 

I kn ow and believe that I v oi ce the opini on of the 
majority of the uni oni sts i n  Wellington when I s ay 
that they are most anxi ous that every meth od should 
be exhausted through the medi um of C onc i l i at i on 
bef ore they go t o  Arbitrat i on • • •  , 28 

B ut the pressure f or change now given direct i on and purpose thro ugh the 

Wi l l i s  amendment was already t o o ·  i ntense t o  be c ont rolled by 31 O ct ober 

1 901 , and t he c lause was sti l l  st anding p art of the B i l l  as we have seen, 

when W alker opened t he deb ate on t he final reading . 

27 . ibid . ,  p .  33 . Crewes in f act had the pri v at e  support of hi s 
DQ�edin colleague, F.R.  Chapman , who i n  1 903, was t o  b e  appo inted 
t o  the Arb i t rati on Court . -. _ In· hi s papers , Chapman c ommented 
" • • •  thi s t o  my mind i s  a ret rograde step as i t  greatly inc reases 
the w o rk of the Court and does avmy with the preliminary hearing,  
whi ch was a great help in clearing away det ai l s ,  and opening the w� 
t o  ascertaining the really s ub st anti al p o int s at i s sue • • • •  " cited 
in W.  R osenberg, ' An  Early View of the New Zeal and System of Industrial 
C on c iliat i on and Arbitrat i on: F . R. Chapman, Judge of the Arb itrat i on 
C ou rt ( 1 849-1 936 ) ' ,  Lab our Hi st o£1, 2 0  M ay 1 971 , p . 9 .  

. 2 8 • A.JLC , 4 ,  1 9 01 , p • 1 7 • 
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What fo l J  owed w a s  a g allant att emp t to ueley the inevitab l e  o n  

· the p ar t  o f  a small group o f  memb er s  i n  th e Upp er C h�ber . They 

b-egan with J .E . J e nk inso n, who argu ed that t he prob lem of d e l ay  that 

memb ers c omp lained of in c; e tting d e c i sion s through the B o ar d s , c ou ld b e  ' 

off set if a r e cord of pro c e eding s w a s  k ept . He sugg e s t ed: 

if an amending B il l  c om e s here in the fu ture v:e shou ld 
t ak e  step s to comp e l the B o ard s to hav e their 
ev idenc e  r epor ted, so that it c an b e  u s ed by the 
Arb itration Cour t • • • •  W e  v1ou ld the n find tha t ,  
instead o f  w i  tne s s e  s g iving evidence l'lhich e xt end s some ­
time s o v e:r the hou r s ,  and e v e n  day s ,  they would condense 
their evidenc e  • • • •  29 

Hi s comm ent s ,  which v1 er e i ndicative o f  the de sp er ate state o f  t he 

d e fender s of the statu s quo ,  we re fo l l or:ed by a sp e P- ch from J .Rig g ,  

v1ho inge niou sly t r i e d  to tak e  the stat i st i c s d elivered s o  t e ll i ngly 

bJ Tlmmey ,  and p ro ve that in fact t h e  e; l ar ing gap in co st s b e tl; e en th e 

We llington B o ar d  and t h e  other s  He. s  not a s  l arge a s  it looke d .  He 

then made o n� l a st p le a, that t he B i l l  be r e ad aga in this d �  s ix months , 

but all was t o  no avail . The mo t io n  t ha t  t he B il l  b e  r e ad a. third t im e  

was p u t  e.nd p a s s ed b y  tv1 enty vo t e s  t o  s ix. 30 

The v o t e  r efle c t e d  t he fact th a t  a change hnd o c c ured i n  the 

p o l it ic e.l att itude tonard I C  and A i n  t he Legi sle. t iv e  Counc il sin c e  

th e original statute v:a s  p a s s e d .  Fur ther, i t  \':a s a chang e that the 

Pr emier had p rob ab ly  no t antic ip ate d wh en th e B il l  went forriard to t h e  

Upp er Hou s e .  

29 . HZPD , 1 1 9 , -- p . 92_2 , 31 O ct ober 1 �01 .  

30 .  ib id . '  p .  94.6 
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In the event , the P remier was now f'ac cd with the unenviab le 

task of' p iloting the Amendment B ill throuGh the Hou se in the knowledge 

that hi s enemi es on b o th side s of' the che .. mb er were go ing to enj oy hi s 

discomf'ort .  

The B i ll Yla s  recommitted to the Hou se of' Repr e sent at ive s on 

1 Novemb er 1 90 1 ,  and the Premier r o se to make his opening sp eech, 

signalling the b eginning of f'ormal discu s s ion.  Hi s introduc tory 

remark s were b o th placatory and at the s�ne time magnanimous a s  he said : 

as Leader of the Hou se,  although it i s  contr ary 
to my own convictions, and what I b elieve to be the 

b e st intere sts o� l abour and of' employ er s ,  
I mu st ob serve what i s  due t o  a maj o rity of 
memb er s  of the Hou se I mve no r ight 

under the se c ircurn stanc e s  to challenge the 
s itue.t io n  • • • • 31 

Such humili� was to tally out of' c harac ter and did no t last f'or lo ng ,  

f'or a t  thi s  po int Seddon tried to salvage some co ntr o l  over the situation 

by sugg e sting with enormous condesc ension, that his government . -" • • • •  have 

concluded that they will see b e tween thi s  and next se s s io n  what 

the re sults of giving e ither p arty the r i3ht to pa ss over the 

Conciliation Board m� mean • • • •  32 

The r ather lordly a s swnp tion that the gover nment would permit 

the key amendment to go forward as some f'orm of' sho rt term exp er�ment , 

was too much for Will i s  and his supp orter s YTho enter e\l the f'ray in some 

spirit � The re sult was an ac rimonious exchange of c omm ents b e tween 

Seddo n, Willi s and P irani, in . which the Premier c laim ed that he had not 

seen a 

32 .  ib id . , P • 1 047 



final draft of the p ropo sed clause twenty-one , prior t o  its c ommittal 

on the f l oor of t he House and t hat in any c ase , the t rue architect of 

the clau se wasGuim1e s s  and not Willi s .  Thi s reversi on t o  pe rson alities 

was an unfortunate blunder on Seddon '  s part for it pe rmitted hi s enemies 

in the H ouse to attack on the s ame grounds .  

G.W.  Rus sell , f or exampl e ,  quoted the Premie r ' s own words 

against him with telling effe ct when he re ad from Hansard of 31 July 

1 901 a pas sage in which Seddon had : 

thought that i n  re spe ct t o  the C onciliati on B o ards 
and their proceedin gs ,  the re was room f or improve­
ment . In hi s opini on s o  many case s and so many 
persons being cited me ant riding the thing t o  death . 
He th ought that the re ou ght t o  be more C ourt ,  le ss  
Board,  and more C onciliation . • • •  33 

Rus se ll made much of the c onfusi on impli cit in the l ast statement , 

pointing out that the New Zeal and Herald and other newspapers had inter-

preted thi s to  mean that the Premier had lost  confidence in the IC and A 

Act �
34 

He further implied that since the P remier h ad no  re al ide a as to  

what the IC and A system should be doin g ,  he was therefore sub je ct t o  

influence s out side t he House . A s  he de scribed it : 

It i s  merely anothe r in st ance of what we all know . 
Afte r the Premi e r  has t aken a stand the re are various 
deputations up the b ack s t ai rs .  The omnipotent lab our 
party of Wellinet on appr oach him and tell  him what 
dreadful thjng s  will happen unle ss  he moderate s his 
t one and the r esult i s  he c ome s to  the House and 
delivers a speech on the lines he has used t oni ght • • • •  35 

34. NZH, 1 August 1 901 , and EP , 1 Au gust 1 901 • 

35 . NZPD, 1 j �  p . 1 047 , 1 Novemb er 1 901 . 
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Ru s sell' s c o mm ent s c anno t b e  di !.liil i :J :Jod as the sp it eful outbur st 

of a p olitical o u t s ider in the Lib eral p ar ty ,  for th e c entral que stio n 

of S eddon' s role at the D ep ar tm ent of Lab our was tak en up by another 

member , W .  Hutchi son who said b luntly: 

The r eal fact of the matt e r  i s  that for the last 
fiv e  or six y e 2..r s  we have had no M in iister of Labour . 
W e  have had .the R ight Honourable the P remi er ,  
ru nniDG th e D epar tme nt a s  a kind o f  s id e show, di schargiDG 
the du tie s in a mo st perfunc tory manner , and b ei ng 
quided at t ime s by the advice of h i s  officer s ,  at t im e s  
by deputat ions from the Employer s' Federatio n, and a t  time s 

by deputations of worker s • •  � . 36 . 

·::hat Hutch i so n  was r eally saying was that · with the departure o f  

William P emb er R eeve s ,  t he whole momentum o f  industr ial r e lations 

reform c ontaine d in the I C  and A Act had slowed and lo s t  direc tio n .  

H e  went further and c al l ed fo r the Hou s e  t o  recogni se the fact that 

Seddon simply d id no t under stand the co mp lexities af . th e  labour 

p ortfolio \Vi th the wor ds :  

Now, if the Hou se will admit that the M ini ster of 
Labo ur ha s devoted to t:·1 e se measure s the so licitous 
c ar e  and attention nece s s::J..r'".f for him to urrler stand 
the exact trend of the Ylork ing of the exi sting l aw, who , 
th e n, i s  i t  to b e  guided by but ·by the r e sponsib le officer 
o f  hi s dep ru·tmen t ,  and if he has no t ac c ep ted that guidance , 
surel:l -!:he Hou se is j u stified, failing the honourab le 
g entleman h im sel f ,  in embo ding the se r e c omm endati o ns 
in t h e  am end ing Act • • • • 37 

I t  was a rhetorical qu e stio n that no one on the goverl1f.1ent front 

b ench was prepar e d  to answ er . 

37 · ibid. , p . 1 0 49 .  
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The reference t o  : - T re gear ,  the Secretary of the Department 

of Lab our, was imp ort ant since  i t  illust rated the f act that members of 

the House of Repre sentative s re c o gnised him as a motivating influence on 

policy . The extent and nature of that power will be analy sed in detail 

bel9w. J?ut the p oint must b e  made at thi s juncture , that T re ge ar had 

been ste adily l obbying for chan ge al ong the line s of the Willi s amendment 

since 1 898 . Hi s vehi cle had b een his departmental rep ort s made annually 

to Parli ament . Thu s 1 in 1 898 he w rote 11 • • • whether it i s  de si rable  to 

destroy the prin cipl e of C onciliation by g1 ving the B o ard s the p ower of 

a tribunal i s  que sti onab le ,  but it would certainly b e  an immense gain 

from the p oint of view of the e c onomy • • • •  " 38 Again in 1 900 he wrote 

" It has been suggested that an entire alte rati on in the system of 

C onciliation B oards i s  ne ce s s ary , and I am c onvinced that the argument s 

adduced f o r  such change are s o  strong as t o  be worthy of seri ous c onside r­

ation by the gove rnment n 39 
The style is di screet and c ouched in the 

official passive v oi ce but the wor·ds refle cts Tre gear '  s major ad.mini s-

trative aim, the c entrali sati on of all administrative funct i ons with the 

added power t o  c ont rol i.nd.u 3 tr L >1l b ehavioue. in the intere st s  of indu strial 

efficiency . 

38 .  Department of L ab our Annu al Report , .AJHR, H-1 1 , 1 89 8 ,  p . 4 . 

39 . Department of' L ab our Annual Report , AJHR, H-1 1 ,  1 900, p .  7 .  
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The IC and A Amendment Act , 1 901 , be c ame l aw on 7 N ovember and on 

the foll owing day ,  the N e w  Zeal and H e rald stat e d  that: 

Parl i ament which enacte d the l aw ,  the ve ry men who were 
enthusiast i c  about it have d e cl ared it a f ai lure . They 
have d one thi s  by r epe alin g the leading and most pr omin­
ent fe ature of the Act , and they have done so de spite 
the arguments and ent re aties of the Premier • • • •  40 

In fact , in its anxie ty t o  make capit al of the Premier ' s embarras sment , 

the Herald mi s sed the re al p oint of the change . That far __ from -kil ling 

the .Act -, t he prop o s e d  chan ge had reinf or c e d  the principle of 

c ompliance , and made t he t erms of srbi trati on more acces sible both as a 

t ool of the Court and as a t acti c al weapon whe reby the t rade uni on s 

ip fu tur e  �, w ould attempt t o  bring re c alcitr ant employers under t he t e rms 

of indu st rial awards .  It al s o  fai l e d  t o  re c o gni se the f act that with the 

dep arture of William Pe mber Reeve s ,  the Liberal s had really l ost their 

way in the fie ld of indu s t rial r e l ation s  l e gi sl ation . 

Unde r the new weight of the official emphasis upon arbitrati on , 

the C ourt itself was t o  suffer he avy strain as the demand f or cward s 

incre ased in t andem with the r e l at e d  pre s sure f or enf orcement acti ons 

b r ought by t rade unions under the law..' . The re sult was an inevit abl e 

b acklog of cases and f re quent d e l ays which ir.c·L·cE.'. ed . f ru stration and 

c re ated further pre s sure f or admin i s trative amendment to the lC and A 

A ct .  

40. NZH , 8 N ovember 1 901 . 
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H ad  Seddon lived until 1 907 , he wou ld have taken personal pleasure 

in the sight of clause twenty-one of the IC and A Amendment Act of 1 901 

being  publicly reviled as the ' Willi s  Blot '  c oupled to  mounting demands 

that the c lause  be repealed as del ays in hearings multiplied and the 

C ourt struggled :� o meet it s heavy commitment . 

The peri od foll owing the change s of 1 901 wa 3 al so  t o  see a drive 

t o  extend those administrative and para legal functions that supported 

the Arbitration C ourt in it s main role , stemming from the c reative 

energy of � - _ l  Tre gear and taking the f o rm of further amendment s t o  the 

IC and A Act and other specific lab our le gi slation . For. after  1 901 , 

Seddon appe ared to  take little or no  intere st in labour matters 1 and 

p olicy making thus tended to devolve in practice upon the Secret ary of 

L ab our . The re sult of this was t o  have important c onsequence s because : as 

has already been mentioned, Tre ge ar b rought t o  his dutie s a hi ghly 

pers onal view of the purpose s and functions of the IC and A system. 

F or him, the well-being of 

IC and A was best served by bring as many practices and procedure s as 

possible under the firm hand of the L ab our Department . 

As this proce s s  developed the c onsequential erosion of freedom 

of action by t he partie s was not l ost on the employers who saw Tregear 

as a threat t o  their well-being . On the trade union side , the proces s  

of bureaucratic  centralisati on that was 'the nub · of Tre gear ' s 

approach to  policy ,  was overshadowed by his open bias toward the c ause 
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of the w o rkin g man, a fact that was t o  d e l ay t rade uni on awarene s s  of 

the real eff e ct s  of cent r ali sed p owe r unde r IC end A until 1 907 . It 

is time t hen t o  c ons ide r the role of t hi s c ompl ex man , whose influence 

up on IC and A until the d e ath of Sedd on and t he acce s s i on of J .A .  M i l l ar 
I 

t o  the L ab ou r  portf ol i o ,  was of fund ament al i mp ortance in shaping the 

administrat ive dire cti on of the IC and A sy stem. 
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CHAPTER FOUR 

Admini strative Expansion :  the Role of Edward Tregear .  

It was arglied in the last chapter that the political p rogre ss of 

the re and A Amendment Act of 1 901 through the House of Repre sentative s ,  

revealed seri ous shortcomings i n  the Premier ' s handlin g o f  the Lab our 

portfoli o .  Such inadequacie s were in  turn the re sult of his  particular 

style of administrati on which revealed throughout hi s c areer an almost 

obses sive unwillingne ss  to dele gate  re sponsibilitie s to othe r seni or  

1 members of hi s party . 

Given Seddon ' s manifest inab ility to  give full attention t o  the 

c omplex prob lems of the Labour portf olio,  the obvious question arises ,  

who then was  the prime mover and guide of changes in the re ��d A Act 

which continued on a regular patte rn of judicial and administrative 

modificati on down t o  1 908? The an swer i s  not difficult t o  find, for it 

i s  evident that the departure of Reeves from the political scene left 

real power t o  direct the affairs  of the re and A system in the hands  of 

::.. T re ge ar .  

1 .  Friends of Reeve s writin g t o  him in London were of the op��on that 
apart f r om Ward, n o  men of real t alent were available t o  man the 
front bench. F .  Walde grave t o  Reeve s ,  1 5  February 1 897 , and J .  
McKenzie t o  Reeve s ,  1 6  Feb ruary 1 898 in _Letters of Men of Mark . ATL . 

By contrast , it  was Seddon ' s expressed opinion that men of the calibre 
of J . A .  Millar, J .AHanan, G. W. Rus sell and T. Mackenzie were f ar t oo 
independent in thei r  political opinion s  to  be trusted . S eddon to  Ward 
1 5  May 1 902 , _P_rime Minister ' s File . mis e .  c orr . NA. 

That Seddon ' s political style was offending progre ssive visitors i s  
further reflected in the fact that by 1 900 , Henry Demarest Lloyd was 
strongly ur·ging Reeves to return to N ew Zealand and ' re strain' . Seddon .  
Advice which Lloyd ' s biographe r as serts Reeves seri ou sly c onsidered.  
See e .ltbA..Destler, Henry Demare st Lloyd and the Empire of Reform, 

. Pennsylvania, 1 963 ,  p ��7 . 
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B y  1 89 6 ,  Tre ge ar was rep o rt ing t o  hi s f ri end in exile " . • •  I 

neve r get a word with him [s e dd �� except on Sunday ' s when if the re 

2 
i s  anything re ally imp o rtant I ge t him f or h alf an hou r . "  By 1 901 , 

even the s e  b rief me e t in gs had t e rminated and. 'r re ge ar c ould write , n ot 

v:i thout a t race of sati sfacti on ,  11 • • • I haven ' t  seen him[Seddonj in the 

l ast six months p racti c ally I a,m the Mini ster of L ab our . 11 3 L at e r  

afte r  t h e  cieath of S eddon, Tre ge ar saw hi s re l at i on ship t o  the Premi e r  

a s  that of a c reat o r  of ideas up on which the p ragmat i c  Seddon c ould 

b ase p o l i cy sugge sti on s . In a refle ctive lett e r  to  Reeve s he wrot e 

11 The Premi er would sit f or h ours li stenin g t o  what he called ' my 

1 4 dre ams , but they were dreams he did not f or ge t  to make use of . 11 

It i s  i roni c th at Tre ge ar ,  who was l at e r  t o  feel su ch self d oubt 

cs h i s  vi s i on of s o c i al  justice in indu st ri al relat i on s  withe red unde r 

the on s l au ght of the h ard re ality of 1 91 2  and 1 9 1 3, en j oyed a much larger 

reput at i on arr.ong pro gre s sive s ,  n ot ably in the United State s ,  than he did 

in N ew Z e al and .  Inde e d ,  amon g  the group as s o c iated with pro gre s sive 

movement s in Chicago and B o st on ,  he  was p r ob ab ly the b e st kno¥m N ew 

Zealande r aft er Seddon and Reeve s .  

2 .  Tre ge ar to Reeve s ,  31 Au gust 1 89 6 ,  LettP. rs of Men of �a�}S , ATL .  

3 .  T re ge ar to Reeve s ,  7 May 1 901 , _Lette rs of_ 1}en of Marl5,  ATL . 

4. T re ge ar t o  Reeve s ,  1 8  J uly 1 906 , Lett R r s  of M •m _9f M ar�, ATL . 
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H i s  f ame owned no small p art t o  the 6act that he was a fre quent 

contribut or on lab our matters t o  such journals as The Arena, and ·The 

Independent . Profe s s or F rank P arsons ,  the editor of The Arena in hi s ' 

eul o gy  on the de ath of Seddon , went on t o  pay hands ome tribute t o  

T re ge ar with the assertion " • • •  he has been one of the chie f framers of 

many me asure s suc c e s sfully put forward and enacted unde r  t he vi gorous 

admini st rati on of the late Prime Mini ster" . 5 

By contrast ,  the radi cal e l ement s in the Ameriaan indu strial 

lab our movement t o ok a f ar more jaundiced view of b oth T regear and the 

IC and A system. One prominent the oretician1 who vi sited the Department 

of L ab our in 1 903,  later concluded a critical e s say on the IC and A 

system with a de s cripti on of T re gear as " • • •  a genial and romant i c  

phi l o s ophe r who l on ge .d for industri al peace an d  knew n othing ab out the 

6 clas s s t ruggle" . 

The antipathy of the radical lef t , was echoed on the in stituti onal 

ri ght of the American labour movement , f rom the IC and A Act ' s incepti on . 

S amuel G omper s  was to  prove a hostile critic of the sy stem, e spe cially 

after L l oyd' s re turn from New Zealand in 1 90 1 , and the publi cati on of 

hi s s omewhat rhap s odic de scription of her labour 1€gi s latio n.7 

5 .  F .  Parson s ,  ' De ath of New Z ealand' s Leader' , The Arena, 35 , 9,  O ctober 
1 906 , p .  1 97 .  

6 .  R. R.  La M onte ' The N ew Z e aland Myth' , Internati onal S o ci ali st Review, 
9 , 6 ,  Decemb e r  1 908 , p . 488ieMonte was in f act T om Mann ' s succe s sor as 
S e c retary of the New Zealand S ociali st party f or a short t ime during 
1 903 . ' 

7 .  F or an early expre ssion of Gompe rs t.t hostility see Report of the C ongre s s  
on Industri al C onciliation and Arb itration, Chi cago, 1 3-1 4 N ovember 
1 894, p . 90 .  EL . And for adverse c omment s on Ll oyd ' s experiences see 
Report on the Indu strial C ommittee of the C ivi c Federation, N ew York 
1 902 , p . 237 . G ompers .- attitude was , if anything, reinforced by a visit he 
made t o  Australia in 1 906 . See H .  Rob bins ( ed. ) , Labour and the ·  
Employer by Samuel Gompe r s ,  New York ,  1 92 0 .  EL 
H . D .  Lloyd , A C ountry Without Strike s ,  New York, 1 901 . 
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T he rel ative ly c ool re sponse exhib ited b y  the Ame rican l ab ou r  

m ovement t oward IC and A ,  e ch oe d  in a sense , the re sponse of New 

Zeal and employers to Tregear .  F o r, durin g his term of app ointment , he 

bui lt an impre ssive bureaucracy t o  supp o rt hi s admi ni st rative purpo se 

whi ch al armed many bus ine ssme n .  Me asured by N e w  Ze al and st and ard s ,  the 

Lab ou r  D e partment b e tween 1 894 and 1 908 st o od as an impre s si ve monument 

t o  T re ge ar' s person al re l at i ons wi th a Prime Minister,  wh ose control of 

the pub li c  se rvi ce was s omethin g of a le gend .  The f ol l owin g t ab l e  gi ve s 

s ome imp ort ant indi c at ors of de!)artment al growth i n  the pe riod f r om the 

incepti on of the Bure au of L ab our in 1 892 t o  the end of the peri od in 1 908 .
8 

TABLE T'HO 

S.t ati sti c s Indi cating Growth of the Departme nt of L ab our . 

Ye ar Aggre gate V ote f r om Amount of V ote Total N o .  of 
Consolidated FUnd App orti oned to Offi c e r s  

Admin .  s al arie s Empl oye d .  
£ £ 

1 892 2 , 61 5 1 ' 1 1 5  6 
1 893 2 , 835 1 ' 335 1 4  

. 1 894 3 , 670 1 , 6 30 1 4  
1 895 6 , 460 1 ' 81 0 1 8  
1 896 6 , 084 1 , 834 21 
1 897 7 , 225 1 ' 91 5  27 
1 898 6 , 859 2 , 2 05 29 
1 899 7 , 479 2 , 380 30 
1 900 8 , 51 1  2 , 5 30 30 
1 901 1 0, 040 2 , 890 34 
1 902 9 , 585 3 , 1 35 37 
1 903 1 o, 01 0 3 , 81 0 40 
1 904 1 1  , 01 1 4, 786 41 
1 905 1 1 , 669 5 , 536 34 
1 9o6 1 5 , 864 7 , 225 46 
1 907 25 , 744 1 0 , 454 67 
1 908 30, 888 1 2 , 61 8  83 

8 .  F inanci al Report s 1 AJHR , B-7, 1 892 t o  1 908 , 
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The stati sti c al p atte rn reve aled by the table i s  int e re sting f or 

a numb e r  of re ason s . In terms of the aggregate growth in the annual 

vote , with the exc e pt i on of s li ght downturns in 1 898 and 1 902 , a ste ady 

in cre ase i s  report e d  f or the pe ri od 1 892 t o  1 908 , with the annual grant 

to the Department increasing by app roximat e ly twelvef old . At t he s ame 

time , pe rmanent staff on the e st ab li shment of the H e ad and di strict 

offi ce s incre ase d f rom s ix in 1 892 t o  ei ghty-three in 1 9 08 .
9 

While the p rop orti on of t he vot e  t aken up by s alari e s  al s o  showed· 

a ste ady incre ase in the peri o d ,  T re ge ar himself did not enjoy a con s t ant 

incre ase in the level of hi s pe rsonal remune ration . H i s  c ommencing 

in come on app ointment in 1 892 was £325 and by 1 908 thi s had only re ached 

£600 p e r annum . B etween 1 894 and 1 896 and again b etween 1 900 and 1 903 

he did n ot re ceive an inc rement . Since the se peri ods c oincided ��th 

sli ght d ovmturns in the de partmental e st imate s ,  it is s afe t o  a s sume , 

that the z e alous Tre gear was p repared t o  forego hi s annu al in c re ment s of 

£25 du rin g the se ye ars ,  th ough he did compl ain aft e r  re ti rement that l ong 

1 0  
servi ce and l oyalty had left him in a st at e  of c omparative p ove rty . 

9 .  Financial Repo rt s ,  AJHR , B -7 ,  1 892-1 908 .  
Unfo rtunately , de p artmental returns d o  not reve al the numb e r  of l ocal 
off i ce rs employed on a p art time basi s by the ·Dep artment of L ab our 
durin·g thi s  p e ri o d .  It is  s af e  t o  as sume howeve r ,  that the fi gure was 
normally ove r  one hundred .  An Ameri c an  return for 1 904 1 f o r  example ,  
e stimated that during that fi sc al ye ar, the Depart ment empl oyed some 
one hundred and s ixty l o c al p olice officers on v ari ou s dutie s c onnected 
with the IC and A system . United Stat e s  Department of C orr®e rce and 
Indu st ry :  Bulletin of the Bure au of L ab our, 9, 54, Septemb e r  1 904, 
p . 1  074 . 

1 0 . Thi s st at ement w as made at 
and an illuminat e d  addre s s 
L ab our C ounci l s  f o r  1 91 1  • 

en ce Report , 1 91 1 ,  p . 52 .  

the pre sentati on of a pu rse of 1 00 guineas 
by the Annual C onfe rence of the T rade s  and 
Trades and L ab our C ouncil s• Annu al C onfe r-
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It has b een establi shed that during the pe riod from 1 896 until 

the de ath of Seddon in 1 9o6 , Tre ge ar en joyed a speci al re lationship 

with the Premier,  that placed him in a uni que p osition t o  influence 

and shape change s in industri al le gi sl ation by hi s own perceived sense 

of the dire c t i on that the l aw should f ollow.  The b ody of thi s chapter 

will be devoted  to a close ex aminati on of spe cifi c items of le gi slation 

whe re his pe rsonal influence was not only at work but was generally 

perceived by t he employe rs in parti cul ar, to  b e  the motivatin g force . 

Attenti on will the refore be pai d  t o  the F actori e s  Amendment A ct of 1 901 , 

the Labour D ep artment Act of 1 903, the IC and A Amendment Act of 1 903 

and the IC and A Amendment Act of 1 9 04 . The v alue of the se statute s  lie  

n ot only in the ir use as indicators  of T re ge ar ' s particul ar admini strative 

philosophy , but as foc al point s for conce rted re sponse by the empl oyers 

to Labour Department initiative s ,  f or in the employers ' view, the 

D ep artment and Tregear were one and the same in the matte r of le gi slative 

chan ge s .  

But fi rst, what of the c omplex pe rsonality of the m an  himself,  why 

did T re ge ar inve st such enormous ene rgy and d rive int o hi s role as Head 

of Department? In orde r to attempt an answe r t o  thi s que sti on it i s  

fi rst ne ce s sa� to consider the man' s fundamental belief s . F or there c an  

be n o  d oubt that Trege ar' s con ception of the role of the IC and A system 

fitted within a larger concepti on of what con stituted the good society .  

F or him, the function of industri al l e gi sl ati on was material�� to as si st 

the working man of N ew Z e aland t oward a bette r e c on omi c exi stence whe re 

he would b e  free of the moral de grad ati on that had acc omp anied industri al-
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· i s ati on in older c ountrie s , such as Great Britain . Yet at the centre of 

thi s purp ose  the re we re the element s of c ontradicti on, for as Gibb ons 

has percept ively put i t :  

much of : the motivation f or half -a -lifetime of .). ab our 
for the ' toilers ' of society must have c ome either 
from hi s de sire for  orderlin e s s  or from h i s  ide ali stic 
sociali sm, for the gene rality of lab oure rs we re of'ten 
di st ast eful to him . He de s cribed the B riti sh workman 
( as he recalled him) as an 'unmitigated ruffian' · though 
he admitted that if Reeve s ' s account s we re t rue the 
workman of the 1 890s had 1doubtless  imp roved mu c�t • • • •  1 1  

Thi s quality of di staste can be f ound e ven when he was waxin g most 

indi gnant at the condition of industri al s o ciety in New Z e aland,  the 

subj ec t o f' som-e· or h is "st:r'ong e st <f)j�o 8e,.# But for  the moment , it i s  timely 

t o  con sider the man as he appeared t o  .ob se rvers  wh o came t o  t alk with him 

from ove rseas . 

One impre ssionable repre sent ative of the Ame ric an  p ro gre s sive s 

who came t o  inte rview Tregear was moved t o  remark : 

the peace of the man i s  in  action .  In the thou sand 
det ails  of his work as H e ad of the Lab our Department 
he can strive ce asele s s ly .  I think he would have 
made the ide al leade r of a forlorn hope or of a 
cav al ry  charge , but the s e i ge would have destroyed 
him • • • •  1 2  

It would seem that Tre gear' s pers onality was an amal gam of two cont ra-

diet ary e lement s whi ch fused to give di re cti on t o  hi s gre at admini strative 

energy. The fi rst was the quality of spiritual romanti ci sm in his  

1 1  . P. J .  _ G ibb ons ,  ' Turni�g Tramp s into T axpayers' , p:. 28 · ·  

1 2 .  S .  Kingsbury, ' Edward Tre ge ar of New Z e aland : A Character Sketch ' , 
Twentieth C entury Magazine , 3 ,  1 6 ,  J anuary 1 91 1 , p . 325 . 
Beat rice Webb had noted the s ame quali ty of energy and f ound it 
distasteful . See K .  Sinclai r,  Ch.4 • .. 



inte l le ctual makeup that made him a p oet of n o  out st anding t alent , 

but g ood enou gh t o  get hi s verse pub l i shed.  The se cond, a hard c ore of 

V i ct ori an prob i ty that s aw moral valu e in hard work and empl oyment for 

g ainful ends as the s alvati on of the wande re r  and the de reli ct , wit h  the 

f ami ly home as the re s p o s i t ory of valu e s  that we re imp o rt ant t o  s ociety . 

Thus in the se c ond dimen s i on ,  which d i rectly influenced hi s p r ofe s si onal 

work ,  Tre ge ar s t o od four s quare in the large r t rad i ti on of di spas si onate 

r e f o rm .  But the re were othe r aspect s to the man ; he was f o r  ex amp l e ,  

a noted Maori s ch ol ar and deeply int e re sted in the Polyne s i an l an gu age s ,  

a f ounding influence on the J ournal of the P olyne s i an S oc iety and1 in the 

t radition of the day , a f e rvent believe r with hi s f riend Reeve s in the 

dange r of the y e ll ow pe ri l� 

In addi t i on t o  hi s s cholarly intere st s ,  he was act ive in p r of e s s-

i onal uni on aff ai rs ,  holding the P re sidency of the New Z e al and C ivil 

S e rvi ce A s s o c i at i on between 1 907 and hi s ret i rement in 1 91 0 . It appe ars 

that thi s p o si t i on enabled him t o  exe rcise h i s  natural t endency t ow ard 

authorit ari an i sm, f o r  as the offi ci al hi storian of pub l i c  s e rvice 

uni onism in New Z e al and has put it : 

A c e rt ain ' pe rs onality cult ' appe ars t o  h ave been 
built up around the old man, and the A s sociat i on 
appears t o  have worried ab out nothin g in whi ch he was 
not p e r s onally intere sted . • • •  1 3  

In the matter o f  hi s ove ral l  approach t o  what be b e lieved t o  b e  

the good l i f e  f o r  the worke rs,  T re ge ar apparently was neve r able t o  

deve l op a c on s i stent ide ol o gi c al p osition with re gard t o  the. re l at i onship 

between admini strative me ans and s ocial end s .  

1 3 . F ift Ye ars of S e rvi ce :  the St o of the Publi c. S e rvi ce A s s o c i at i on ,  
We llin gt on, 1 9  3 .  The author w a s  the late D r .  o l  �nger . 
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F or example , in 1 900 he de scrib ed New Zeal and' s approach t o  

s oci al legi slati on in the f oll owin g t e rms : 

M any of the p oliti cal eff o rt s  in New Z eal and are more 
in the di re ct i on of humanitari ani sm than of c ol l e ct­
ivi sm,  in as much as they are devoted toward the pro­
te cti on of the poore r  and we aker members of the 
c ommunity . Lucki ly however ,  the re i s  combine d with 
the attempt t o  remedy the ills  that affli ct the 
working clas s a 

·
sincere dete rminati on to do so if 

p o s sible without infli ctin g injury on the we althy 
or the inve stors of capit al • • • •  1 4  

In other wo rds, Tre ge ar appe ared t o  b e  thankful at thi s juncture that 

s oci o-e conomi c  change was being put in train , without re al pre s sure for 

up setting the indust ri al st atu s quo .  Yet, by 1 904, Tre gear ' s osten sible 

di st aste for collective s _ had b e c ome an 3.ggre s sive enthusiasm :for the nat io nal·-

i sati on of transp ort ,  l an� mining and other facilitie s 1 for1 as he c onfided 

t o  hi s friend, F rank Pars on's o:f B oston :  

W e  have t o  make the Stat e  c oal-mine s  a succe s s .  We 
have t o  get the shipping t raffi c nati onali sed as we 
have the railway s .  We have t o  improve the Indust rial 
Arbit rat i on Act,  wat ching c arefully to keep it f lexib le 
and in t ouch with eve ry movement of the ever changing 
indust rial p o siti on .  We have to get the land b ack f or 
the people , t o  house the poor,  to  t rain the young 
t e chni cally , t o  get the c ount ry out of debt • • . •  1 5  

Such ideologi cal ambivalence was t o  be a fe ature of Tre ge ar' s s o c ial 

phil os ophy through hi s entire career and int o retirement .
1 6  

1 4 . E .  Tre ge ar,  ' Progre s s  in New Ze al and' , The Independent ' ,  62 , 296 , 
·1 9 ·  July 1 900, p .  701 • 

1 5 .  F .  Parson s ,  ' P rogre s sive Ideal s .Cllieri shed by New Z e aland ' s S e c re t ary 
L ab or ' . The Arena, 31 , 7 ,  July 1 904, p . 85 .  Parson ' s int ention in 
publi shing what afte r  all was a person al lett e r ,  i s  indic ative of the 
importance of New Z e aland expe riment s in social le gi slati on t o  
American progre s sive s at thi s  time . F or he was e age r t o  demon st rate 
that progre s sive thinkin g with re gard to s ocial l e gi sl ation had a 
practical working model in the Ant ipode s .  

1 6 .  The beneficiarie s  of Tre ge ar ' s ende avours had n o  doubt s as t o  hi s 
ideological p o siti on .  F or as M . J .  Re ardon , Pre sident of the Trade s and 
L abour C ounci l s  C onfe rence of 1 91 1  said in hi s eul ogy at T re ge ar' s 
pre sentation 11 • • •  H e  was now, if not a sociali s t ,  one who was working 
for social reform On. l in e s  ac cept ab l e  to m ost of thbse pre s ent . 11 

Trade s and L ab our C ounci l s  Annual C onference Report , 1 91 1 , p . 5 1 . 



The focal point of Tregear 1 s admini strative p ol i cy was thus the 

prote ction of the working man f r om the evi l s  attendant upon the b as i c  

ine qualit i e s  of s ociety .  F o r  de spite hi s enthusiasm f or colle ctivi sm 

hi s determination t o  chan ge the e conomi c system stopped short of changing 

the nature of the capital i st order.  Inde ed,  it can be argued that what 

enthu s i asm he posse s sed for c olle ctivisat i on was re ally an offshoot of 

hi s more fundament al beliefs in the effic acy of cent rali sed admini strative 

proce s se s  which marked hi s approach t o  departmental administrative dutie s .  

It appe ared that he was wi llin g  t o  accept inequality in the e c on omi c 

sense as part of a natural orde r1 and i t  foll owed that the ma jor purp ose 

of hi s admini strative, and the ref ore 1 le gi s l at ive eff o rt s ,  was t o  c ount er 

balance employer advantages in t he l ab our market by imp osing upon them 

what limitations  on their f reedom the IC and A sy stem all owed. 

T re ge ar was con stant ly striving to  inculc ate into the main stream 

of New Z e aland life , the t raditi onal virtue s of thrift , hard work , hone sty 

and inte gri ty ,  e ach a t an gib le refle cti on of a moral value . The fe rvour 

of hi s moral c ommi tment as arbiter of the good life for working man,  

would 1 on occasi on s ,  fuse with his poeti c  imaginat i on t o  produ ce an 

off i c i al prose of an almost H eb raic image ry and ferocity,  as for example i" 

thi s se gment from hi s Annual Report of 1 897 : 

The male l arrikins and the c9rrupt-ed girl-childre n who are ai: 
present the s ore of our s oc i al b ody are many or them, the 
product of i ll-kept and mi serab le homes ,  whe rein - _pove rty 
is n ot so n ot i ce ab le as mi s-management and waste .  if 
thi s  evil supply could be intercepted, it s  outcome , of 
grown up l oafer.; and shamele s s  harridan(! , the de spai r  
of the reforme r an d  the charit able , would di sappe ar 
from our midst • • • •  1 7  

1 7 �  · Department · of L ab our Annual Report , AJHR, H-6 , 1 897 , p .  ix ., 
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Underlying th i s  indig nati o n  wa s not so muc h  r eal pity , as ang er at 

ineffi c iency and wa st e .  The r e al sin was that women were r e qu ired to 

work instead of b ei ng at home with the ir f�nilie 9 , a s ituat ion that 

of; 'ended Tregear' s dr eam o f  a contened ani prosperous working c la s s , pro ­

t ected fro m  the emp l oy er , by th e appro r ia.t e sy stem of legal and soc i al 

c o ntrol s, and re j o ic ing in t he v ir tu e s  o f  hone st toil.  

Thi s  th en wa s t he man ,  c o nfu sed , often angry , but alway s  guided 

by a do gged b elie� in th e virtue of h i s  struggle s for t he b e tt erment 

of the working m_al}. He brought t o  h i s  ro l e  a s  Secretary of Lab o ur 

a strong if somewhat c onfu sed b e lief' in t he u er it s of' social e ngin­

eering wh ich link e d  him to ; the Ameri can pro gr e s sivi e s ,  t he Bri ti sh 

tradit ion of m iddle c lass so cial reform , and such em inent lat e Vict o rian 

1· ef'ormers a s  Char le s Booth and t he W eb b s .  Hi s par t ic ular contr ibut ion 

to the I Carrl A sy st em v1a s  an abi di ng f'aith that1 in New Zeala nd ,  h i s  

so c ial ob je ctiv e s  could b e st b e  achiev ed by extendi ng admini strat ive 

and institutiona l  contro l s  o�er the p art i e s  in t he labour marke t and it 

i s  to the se effort s that att e nt ion c an now b e  tur ned . 

The leg isla t iv e  driv e that led to t he pa s sing of the Factor ie s 

Ac t of 1 901 ,  was at base , mo t ivat ed by Tr egear ' s concern at what he 

p e r c eived t o  be th e so c ial e ff e ct s of' t he e conomic upturn that o c cure d  

af'ter 1 90 5 in New Zeala rrl .  B y  1 897 t h e  effe c ts of the e c onomic r�viv.al 

w�c. reflected in t h e  demand f'or labour to viork overtime , and Tr e gear 

not ed in his Annual Report: 
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The re h a s  been a great inc re ase thi s ye ar in. app lic a tions by 
empl oye r s  for permits  to work their h and s ove rtime . � .  
Wh i l e  con gratu l ating the indu strial c l as se s on the 
busy st at e  of affairs that such appl i c at i on s  evi-
den c e ,  i t  i s  ve ry doubtful whether the Act should 
pe rmi t so gre at an extension of labour of those 

l:l, t p r e s.e ;1t empl oyed • • • .  1 8  

This note of anxiety was rep e ated in 1 898 and 1 899 , and hi s 

c oncern at the ri s in g  demands made upon the labour force by in c r e asing 

overtime became urgent when the statistical returns for the peri od 1 900 

to 1 901 reveal e d  the f o ll owin g d r amati c  increases in overtime worked by 

women and young pe ople in the four main cent re s .  

TABLE THREE 
1 9  

_ In c re ase s in Overtime Worked by Women and Young 

People in the F our  Main C entre s :  1 900-1901 . 

Centre N o .  of Pe rsons  Aggre gate 
Emp l oyed Incre ase in Hours 

Fermi ts Worked 

1 900 1 901 Issued 1 900 1 901 

Auckland 81 1 1 , 407 596 1 4, 302 25 , 354 

Wel l ingt on 1 ' 362 1 ' 995 633 39 , 689 52 ' 354 

Chri s t chu r ch 1 ' 745 2 , 066 321 42 , 1 54 70, 558 

Dunedin 1 ' 1 74 1 ' 81 9  643 42 , 024 63 , 348 

TOTALS 5 , 09_2 6 , 287 2 , 1 93 1 38 '  1 69 2 1 1 ' 725 

In crease 
in H ours 
Worked 

1 1  ' 052 

1 2 , 775 

2 8 , 404 

2 1  ' 324 

73 , 555 

The returns on the i.nc rease of overtime were suffi c ient c au s e  for 

Tre ge ar t o  pu sh f or amel i orat ive legi s lat i on but by the t ime a B i ll was 

1 8 .  Department of L ab ou r  Annu al Rep ort , AJH� H-6, 1 897,  p .  iii 

1 9 .  The s ource of the d at a  u se d  in the t ab le i s  P. J . Gibb on s , ' Emnl ��men �  
and L ab our C �nt rol , ' Unpub l i she d MS in the posse s s i on of the au�hor , p . 4. 
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introduced in 1 901 , the idea of curtailing overtime h ad been extended 

under hi s undoubted influence t o  in clude males as well as women and 

y oung person s .  Thus when the L abour B ill s C ommittee of the H ouse of 

Repre sent ative s convened on 1 4  August 1 901 , they found a. F.e.c t or.ie s Bill 

f or their c onside rati on whi ch included the foll owin g important clause : 

Sub je ct t o  the provi sions  of thi s Act , a male worke r 
shall not be empl oyed in or ab out a fact o � :  

( a) 

( b)  

( c ) 

f or more than forty-ei ght hours ,  excluding me al 
t ime s in any given week, nor ; 
f o r  more than e i ght hours and three quarte rs in 
any given day ,  n or ; 
f or more t han five hours c ontinuQusly without an 
inte rval of at le ast three quarters of a� hour 
f or a meal • • • •  20 

T re ge ar did no t t� e :il:L :-,8 that that he was virtually giving the 

employer s  a rallyin g point around which they c ould marshall stron g  

re sist _a1Ce t o  the offendin g clau s e ,  for any r e str ictio n o n  ove£ time 

would "b e  automatical ly interpr eted as a limitation o n  producti o n o  

The employer re acti on was led by repre sentative s of the meat 

exp orting indust� who appeared before the C ommittee in f orce . They 

re que sted t ot al exc lu s i on from the ove rtime clause on the grounds that 

the nature of their work ,  season al and highly c oncentrated in certain 

months of the year, was t ot ally dependent up on a high level of ove rtime 

when in full  production .  Any reduction they sugge sted could seriou sly 

undermine not only pro£it ability but the level of wage s paid t o  worke rs,  

wh o  were dependent up on a short but hi ghly paid season for  their annu al 

income s .  They were f oll owed by repre sentative s of the ancillary 

2 0 .  The clause was late r t o  be included in the E:,_actorie s Act .  See  
· ' The, Factorie s A c); 1 901 , c .  1 8 .  
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indu s trie s suc h  as t anning , who ·were in turn depend e nt upo n  the 

primary p ro c e s sor s for t h e ir rc.n mn.tcrio.l s .  Thei r lead er D .  Slud de n, ' . 

was c ar eful to p o int out to th e Comm ittee that tny r e s tric tio n o n  

overtime would r e strict emp loyment oppo rtunities si nc e  it wou ld 

prevent 1 1 • • •  what we hav e generally b e en urged to do by the trade s and 

lab o ur r epre sentat ive s and that i s  to put o n  two shift s ,  wher e i t  

c an b e  done , i n  p reference t o  wo rk ing ove r t ime • • •  " 21 

The logic of the c a se p r e sented by the meat end by-product s 

proc e s sing i ndu stry app e ar s  to have impr e s se d  the Le.b ours B il l : .  Committee 

b e cau s e  the final statute expre s s ly  exc luded then from the pro visions of 

clau se e ight e e n .  But t h e  pre s e ntatio n o f  the ir c a s e  f o r  excep t i o n  we. s 

but a pre lude to a g ener al employer atto.ck o n  what wc.s seen a s  a mande.tory 

b an on overti me . 

I n  shor t order , su c c e s s iv e  ·witne s se s f rom the '.'ie ll ington and C hr i st-

churh I ndu str ial J. s so c iati 0 n s  r ap idly p lac ed the argument o v er t he 

c lau se i n  a national per sp e c t ive . They b egan by pointing out that local 

indu stry in mo st p la c e s  was already c arry ing a he avy b urden o f  p r o du c tio n 

co st s  and if the p ropo sed am endment on ove rtime b e cE'.Ir.e law ,  labour c o st s 

would b e  i ncreo.sed e norfilou sly at a time when e xi sting c ap ital r1c. s alr eady 

in sho rt supp ly for r e- inve str.Jent and exp<m s ion . 

O ne o f  the ir  number
1 

soo n  to b ecome a prominent national sp ok e sman 

for the e mp loyer i nt ere st , G .  B o o th of Chr i s tc hurch, w a s  co nfide nt that 

in introduc ing the propo sed legi slat ion, government had no t fully con s idered 

21 . Emp loyer Evid en c e  b efore the Labour Bills C omn ittee of t h e  Hou se of 
Repre sentative s ,  J�HR ,  I -8 ,  1 90 1 , p . 4 .  
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it s imp lications. Carefully turning the argument around he said: 

I� this Bill comes into effe c t  in the shape in which it 
at pre sent exist s ,  no le s s  than fifty p er cent of the me n 
now em:!_)loyed in many of the rnanuf'o.c turing industries of the 
c o loey will b e  out of work • • , Ther e i s  p lenty of legislat ion 
in existence at pr esent ,  and for such case s a s  are not alr-
eady prov ided for , the . . Court o� Arb itration provides 
all that is ne ce s sary • • • •  22 

Booth 1 s comment s  were also an oblique cri tic i sm of the ICand A 

sy sten.' s functions as a wage fixing agency , for his remarl:s  con-

tained an underlying ho stility toward the princip le of a minimum 

wage implicit in an industr ial award . He did not develop this  line 

of cri tic i sm , for an :llnportE'.nt rea son. The propo sed Factori e s  Act 

wa s not c:iP�Y conc erned with r estri cting the use of overtime but 

with the extensio n  of the povrer s of Inspec tor s of Factorie s in 

an area o� employer act ivity co nsidere� sacro sant .  

For, under what became c lause six, the B ill propo sed to ext snd 

Inspe ctor ie.l poaers to inc lude the r ight to deraand if re quired: 

• • .  the production of the cert �icat e  of registratio n  
held by the oc cupier o �  a factory or any b o ok ,  notice , 
record, li st ,  or other rao cument which the o c cupier of 
a factory i s  by this Act r e quired to keep or exhibit 
therein, and insp ect, exarnine , arrl copy t he s.::une • • • •  23 

Thu s 1 t actical ly , there was more to b e  gained from at tacking the 

legislation directly than in critici sing t he ICand A system. For 

the Factorie s Bill had impo rtQnt symbo lic a s  ·well as administrative 

danger s,  

22 . ib id . , PI? • 1 2-1_ 3 •  

2) . 7he Factorie s Act , 1 901 , c . 6 .  
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tor employers at thi s time .  F or t o  so ,extend the powers ot Inspectors 

was t ant amount in the employer s1 view 't o allowing acce s s  by host ile 

persons int o matte rs of the utmost c onfidentiality. Even the IC and A 

A ct of 1 894 h ad  n ot gone as f ar as the new legi slation proposed� for 

while the principle of search had been admitted, the ri ght s of �onc�li­

ati on b'. oe.rds t o  do so had been re stricted t o  company document s relating 

to the di spute at i s sue . 24 

Employer unease at this ver,y si gnificant extension of admini s­

trative p owers for the L abour Department was intensified by the fact that 

the . legi slation would al so extend the personal powe rs of T re gear in hi s 

dual capacity as Chief In spe ctor of F actories , and the thought of thei r  

now avowed adversary being yested with such powers was t oo much to  b e  

countenanced .  In the event, they were unable-t o move the C ommittee and 

the c onside rable exten si on of the right to search stood as part of the 

final Act .  The exp erience did much t o  reinforce the drive for c ollective 

employe r unity in the face of a biased and hostile Lab our Department 1 and 

Trege ar was to  find himself faced from now onward . by a dete rmined 

empl oyer opposition ever,y time proposal s  f or admini strative change s c ame 

before the Labour Bills  C ommittee . 

In maFkad: contrast, the Trade s and Lab our C ouncils took up a 

positi on on the new le gislation that was t:ompletely :; opposed t o  that 

of the employers.  It  was cle ar that they saw the new Act as  a watershed 

iu their struggle f o r  a universal ei ght hour day .  As one of their spokes­

men put it to the Labour Bill s C ommittee : 

24. IC . and A Act ,  . 1 8�4, c . 27 . 
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The w orker s '  at the p r e sent t:iJ;1e if th i s B ill i s  p as sed­

sav ing wit h  r e g ard to the holiday s ,  are prep [lred to lo se t he 

wag e s .  They ar e so muc h  in e ar ne st on this qu e stion of 

e ight hour s a da;y , and vi :hich t_s i� has b e en b e for e th e country 

for so long, that they think it wa s time it v1a s  put o n  

the stat tte b o ok , an d  they ar e p r e p ar ed to lo s e  thi s 

t ime • • • •  25 

The trade unions c ou ld aff'ord to be magnanimou s  hec au se - . Trec;e a.r 

was after al l the ir p er so nal ch amp ion
1

c.nd the r e str ic t i o n s  p lac ed 

upon the emp loy er s '  in the matter of over tirr:e would do mu ch to  

stabili z e, v;eek ly  wage r at e s .  Further , th e b e lief wa s steadily growing 

that any thing t hat re str i c t e d.  the e mp J oy e r s 1 fr e edom w a s  by s imp l e  

dei'initio n, .'1 g o o d  th ing fr om the wo1·k er s '  po int of v iew . 

But Tr ege ar in h i s  a c tiv e p ur suit of his legi slativ e and 

admini s trative ideal s had spe c i fi c  prob l em s  of hi s ovrn t o  c on t end vri th . 

For by 1 ;DO , a n  amb igu o u s  d iv i s ion of e x ecutive au t hor ity had em erged .wit h 

· regard to hi� office , .  and the Regi str ar of Fr i e ndly S o c ie t ie s .  The I C and 

A Ac t  of 1 894 , in ! 16�'/ ihg  dor.n operat ive f\m c t io n s ,  h ad le ft the 

power to exaJll ine t he rul e s  of tr a de unio n s  app ly ing for reg istrat ion 

in t h e  ha nd s  o f  the Regi str ar , who had b een given such r e sp on s ib i l itie s 

under the Tr ade Union Ac t of 1 878 . Thi s  now r ank led w i th 'I'r egear and 

he b egan hi s c a mpaign fo r c':l.ange with tr ndi tionally carefUl c omme nt in 

his Armual R ep o rt t o  P ar liarr.ent . U..si ng · h i s  u su al ap proac h that su,e:ge stion 
;,.· 

for change h ad emanated fr om many quar t er s , he wro t e  in 1 9)0 : 

25 . _-\IIJR , I -8 , 1 9J 1  ,p . 41 . 
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O ther points of ame ndment that  have been recommended by 
the trades  conference and other repre sentative bodi e s  
ar e  • • •  That the admini strat ion o f  the Conciliation and 
Arbitration Act and o ther labour laws be under the control 
of the Labour Department . I may add in explanation of  the 
last re commendation that the eKpenses  of the Act are borne 
by the . vo�e of t he Department of Labpur , and that at pre sent 
there is divided authority between the n.egistrar of Friendly 
Societie s and the Secretary of the Labour Department . If by 
any means the execut ive and pecuniary controls could b e  united 
in one officer the arrangeme nt would in all probability simpli­
fy the working of the statute • • • •  26 

By 1 90 3 ,  the government was ready to procecid with the matter , 

and brought down a Labour Department �il1 . It was to  meet st� 

oppo sition from the employer s '  through their national Federation. 

For when the Bill was circulated, it was di scovered that that a 

new propo sal was included , intended to  give the Lab our Dep artment 

re sponsibility for the collection and ana lysis  of indu strial stat-

tistic s ,  the se to b e  supplied by firms throughout the country . 

Their offensive began with a dramat ic flourish when H .  Field 

placed in ev idence  telegram s received from affiliate s .  M o st were 

short , some v1ere expletive , one accused 'l'regear of introducing a 

Russian tyran� , and all were  totally oppo sed . 27The root cause • • • •  

26 . Department of  Labour Annual Report , AJHR, H-1 1 , 1 900 , p . iv .  

27 . Asso c iations protesting v1ere : Aucklrmd , Napier , B lenheim,  
Christchurch , Dunedin, and Invercargill .  Employer Evidence 
before the Labour Bill s Co�nittee o f  the House of Repre sentat ives,  
AJHR, I-9A, 1 90 3 ,  p . 1 3 .  



emp l oy e r  re sistance was expre seed in the submi s s i on of the C ant e rbury 

Emp l oye rs ' A s s o c iat i on which stated : 

If the only ob ject sought to be obt ai ned throu gh the 
D e partment of Lab our w e re the c ompi l at i on of l e giti­
mate indust ri al returns no se riou s  ob je ction c ould be 
rai sed, · but the Bill p rovides f or su ch extensive and 
undefined p owers beyond those al re ady he ld by the 
D e partment of L ab our • • •  under other . Ac t s  that the 
c ommittee c onsiders the B i ll dange rous in the extreme , 

. - ' 

and should b e  strong ly re s i st ed • • • •  28 

Emp l oye r c on c e rn  had al s o  been aroused by clause nine of the Bill 

which in t he event was t o  stand part of t he final Act . Thi s pe rmitted the 

Mini ste r of L ab our the ri ght t o  dele gat e  the powe r of se arch, which 

wa s p lanned also at the S 9.!!le time . ,  t o  be extende d unde r the C ommi s s-

i oner ' s Act of 1 903, t o  d e si gnated offi ce rs within the Department of 

L ab ou r .  As  f ar as the empl oy e rs we re concerne d ,  the prop osed l e gi sl ation 

was but a thinly di s gui sed attempt to cre ate a new and more p owerful 

L ab our D epartment ,  for as the C anterbury submi s si on went on t o  argue : 

It appe ars , howev�r , tnat- the comp i&htion o f  stat i st ic s i s  not 
the main purp ose . The ide a i s  t o  s et up a D ep artment 
of L ab our whi ch wi ll have ve ry wide p owe rs, and t o  some 
of t he se we ob ject as b e ing ve ry dictat ori al and 
likely t o  c au se conflict • • • •  29 

That t he re al  t arget of h ostility was Edward T re ge ar was proven in the 

n ext se ct i on of t he submi s si on in whi ch the C ante rbury Ass ociat i on 
I 

P re sident went on t o  s qy :  

I think I am n ot sayin g t oo much when I say that if 
the authority i s  placed in the hand s of the L ab our 
D epartment the re wil l  be ve ry c onside rab l e  re sentment 
throughout the empl oyers of' the c ol ony , b e c au se it 
mu st be b orne in mind the re is al re ady a f e e l in g  of 
di strust in the Department , I do n ot f or one moment 
d e s i re t o  reflect on the gentleman who i s  the H e ad of 
the D epartment I b e l ieve he i s  doing hi s duty 

28 . ib id . ,  p . · : to .  

29 . ib id . , p • . 1 2 .  



ac c o rding t o  hi s light s but the re i s  n o  
di s guisin g  the f act that the Lab ou r  Dep artment i s  
the spe c i al  guardian o f  the lab oure r ,  and hhs n o  
re gard i n  i t s  work f or the gene ral pub l i c  or the 
emp l oye r .  Y ou can readily see that if su ch p owers 
are granted to the L ab our Department oc cupyin g 
thi s  posit i on in the eyes of the pub l i c  and of the 
employers ,th e re is sure to be • . • • frict io� which w e  a s  
employe rs are a s  anxious to avoid a s  thi�Committee � 4  • •  30 

B ooth was c l o s e ly f o ll owed by othe r empl oyer de legat e s  who c onf i rmed 

hi s st atement t h at T re ge ar h ad c re ated c onsiderable h osti l'ln among the 

empl oye r s  in the c ount ry and the p rop osed legi slati on would simp ly 

exace rb ate tqe s i tu ation .  

B y  c ont r a s t ,  the t rade uni oni s t s  giving evidence we re stron gly 

in favou r of the new Bill , as se rtin g that they h ad b e en c alling for 

more reli ab l e  l ab ou r  stat i st i c s  f o r  at le ast ten ye ar s . But on cl oser 

ex aminati on it was n ot ob je ctive accuracy t hey were aft e r ,  but m ore 

rel i able s t at i s t i c s  t o  use as the b asi s of award wage c l aims . Thi s 

purpose was c onfi rme d  by a Wellingt on dele gate,  . W .  N au ghton , who 

c omplained t o  the L ab our B i ll s C ommi ttee : 

In my opini on t he last b ookbinding s t at i s t i c s  are 
ve ry unre liab le; and in the case of the b o ot-
make rs • • •  with r& 5ard to piecework. . •-i§e figure � 
are t aken - f rom the rat e s  prevailin g  two years ago� 
whe reas the re has been a f re sh award s ince • • • •  31 

The que sti on of s t at i sti c al  accuracy in wage rates in p articular ,  was 

taken a s t age furth e r  by . · Andrew C ollin s ,  a f orme r memb e r  of t he 

Wellingt on C on c i l i at i on B oard , wh o p ointed t o  the diff i culti e s  that 

trade union s  we re n ow facing b e f o re the Arbitrati on C ourt s in ce the 

30. ibi d . '  p .  1 2  ... 

31 . ib id . -, p .1 4:· 



appointment of Mr Justice Chapman t o  the bench .  

The new Pre sident brought co�siderable experience to  his 

.-position · having previously se rved as Chai rman of the Dunedin C oncil­

iation Board. But he als o  b rou ght a dete rmination t o  pursue a vi gourous 

p olicy particularly with regard to  the central function of wage fixing .  

The effects  of such a policy o n  t rade uni on and empl oyer atttitude s will 

be examined in some detail, .  but f or the moment it is nece ssary t o  put 

Chaprnan ' s approach to the C ourt ' s wage fixing functions in the c ontext 

of trade union support for  the L ab our Department Bill of 1 903 . 

The Arbitrati on C ourt ' s attitude toward it s wage fixin g function 

while under the Pre sidency of Judge Chapman .  involved as a basic 

principle the as sumpti on that when incre ases in award rates we re being 

considered , the bench sh ould ai s o  take int o c onside rati on such fact ors 

as the general econ omic stability of the industry,  the ability of the 

employe r to pay, and the prevailing  nati onal economic climate at the 

time the award application was b eing considered. It followed that 

the C ourt :2:JW ·. began t o  demand firm evidence in tM form · of a trade 

union claim that livin g standards of the worke rs covered by the award 

had been adversely affe cted by a rise in the c ost of living.  In additi on ,  

it required cate gorical proof that the industry and firms involved could 

bear an1' . award increase in tenns of net additional labour cost s .  In 

b oth cas e s  the onus �or statistical proof lay with the trade union s .  

But 1 in additi on t o  these demands f or c oncrete e conomic e vidence ,  

Chapman had added a p olicy change with regard to  procedure s  before the 

bench . He abandoned the traditi on that applications should not be f ound 
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want in g  f or l ack of form and demande d ri gou rous c ompliance with the 

techn i c al asp e ct s of applicat i on s .  In addition he made it ve ry cle ar 

that he was antagon i st i c  t o  the c ommo n. practice that t r ade uni on 

secretari e s  should t ake acti ons f or b re ac h  bef ore the Arbitrat i on C ourt . 

S mall wonde r then that C ollins should expre s s  t rade uni on 

enthusi asm f o r  t h e  Bill on the ground s that : 

If thi s Bill b e c ome s law i t  would t o  a l arge ex tent do 
away with the diffi cul t i e s  unde r which t he uni ons 
l ab our in the i r  eff ort s t o  get inf ormati on with re gard 
t o  the t rue s t at e  of any p arti cul ar indu stry .  Such 
info rmat i on i s  very ne ce s s ary when b ringing c ases 
b e fo re the C onciliati on B oard or the Arbitrati on C ourt , 
seeing they are n ot in a p o sition t o  obt ain it this 
me asure w ould be of e:re at R.dvant age to the worke rs ·• • •  

i f  we ·, !mew the · part�c . lar s . .  of the emp l oyers 1 
b u s ine ss and the real p osit i on he he l d  in the indu st ry 
s ome ofu s.  mi ght not fee l i t  ri ght t o  go and make a 
c l aim ! on ' that indu s t ry • • • •  32 

In makin g thi s st atement , C ollin s  was furthe r hi gh l i ghtin g the 

limitat i on s  on c olle ctive bargaining imp o s ed by lack of inf ormat i on .  

The s ame p oint was raised J,at e r  by a que sti on from the C ommitt ee t o  D .. 

McL aren , the We llingt on dele gate : 

I t ake it the re are many cases brou ght again st the 
empl oye r unde r the C onc i l i at i on and A rb i t rati on Act 

which would not be pu shed if the offi ce rs of the 
indust ri al a s s o ciations h ad re liab l e  in f o rmat i on t o  
dep end upon • • • •  ? 

Y ou canquite under stand ttat thing s are now_ often1 
forced throu gh .whe re as if the re we re re l � able 
inf ormati on they w ould not be pushed f orward and 
the cases w ould be rnore ea sily sett led 

•
•

•
• .33 

32 . ibid . ' pp·. 1 4.;.1 5 . .. ' 

33 .  �- ' p �1 .6 .  
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Thi s promi sing line of di scu s si on in whi ch t rade uni on offi c e rs 

ju stified the c ase for more inf ormat i on was unf ortunately cut sho rt 

when
J

on 22 O ct ober 1 903, T re ge ar c ame f orward t o  give e vidence . 

H e  was angry on arrival before the C ommi ttee b e c ause � the evenin g 

b e f o re ,  the Evening P o s t  had attacked him in an edit ori al  entitled 

'A N ew Dete ctive Bure au � ' Hi s anger had b een furthe r c ocnp ounded that 

ve ry momin g by a rep ort in the Time s . of a re cent me etin g  of the 

Wellington Emp l oye r s ' A s s oc i ati on ,  in whi ch a memb e r  was qu oted as 

s aying: 

It i s  n ow apparent that the l ab our p arty led by the 
S e c re t ary of the L ab our Department , has de cided 
up on a most socialistic platf o rm, which has . .  as it s 
i de al ,  one employe r only and that e mploye r the 
s t ate • • • • 34 

T re g:e a r ' s  reply t o  thi s charge indi cat ed the moral att itude whi ch 

influenced hi s role , when he s ai d  of h i s  detract ors " • • •  all I c an  s ay 

i s  that I d o  n ot think the re i s  anything wron g in b e in g  c alled a 

d e t e ctive b e c au se the duty of a detective i s  t o  bring c rimin al s t o  

35 ..o ' 1 · a ·  t ·  r h .  · 1 b .  justice • .  • • 11  uU e n al\.:,:rtl:3.5d Via S ln lCa lVe 0 lS p er sona _ .1. as, and 

hi s comple t e  l ack of c on c e rn  for the employer s ide of the argument was 

reve aled a m oment l ate r, when in reply to a que sti on f r om B ooth re garding 

emp l oyer d i s t ru st of the L ab ou r  Department he s aid " • • •  I think that 

36 
any one who d i s t rusts it , has s omething to hide • • •  " Such arro gance 

34 • EP 21 O ct ob e r  1 903 and NZT , 22 O c t ob e r  1 9 03 . 

35 • AJHR, I-9A, _ · 1 903,· , p • . 1 6  • 

36 
• ibi d . , · p  • .  1 8 .  

• I 
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was under stanclab le � be c ause i n  thi s in st an ce , Trege ar was t o  triumph ove r  

h i s  enemi e s ,  aDd the L ab our Department A c t  o f  1 903 be came law c omplete 

with the c l ause s that h ad given so mu ch c oncern to the employers . 

A further indi cation of the fact that thi s pe ri od marked the 

highpoint of Tre gear' s p ower t o  influence the process  of le gi sl ative 

change was given by t he IC and A Amendment Bill introduced in 1 903 . The 

p roposal was a short statute c ont aining two machinery clau s e s  and then 

it led int o very imp ort ant chan ge s .  Under the terms of clause f our,  

t he principle of j oinder was extended t o  pe rmit the C ourt1 of it:s . ow-n 

volition,to j o in to award � any employer, trade uni on or as sociati on 

operating in the indu strial distri ct whe re an award was in existence , 

whose pre sence as an unregulated p arty in the l ocal lab our market gave 

an economi c advant age over employers and p artie s bound under an award . 

In effect , thi s clause  gave the Arbit ration C ourt di scretion t o  join 

p arties unde r an award who were not ori ginal partie s to the award 

l .  t •  
37 

app :tea :t on .  

It was cle arly T re gear ' s int enti on t o  make it much more diffi cult 

f or empl oyers to avoid,  or actively attempt t o  subvert , the t e rms of an 

award once it was in exi stence .  F or as clause five of the B i ll stated :  

If durin g the currency of an . award any empl oye r,  
worker,  industri al uni on or as s ociati on , t or any 

combination oi' e it her e..'Tlployer s or ;v..·o:r;k e:ts,  has 
it�en. pro'ceecling s · with the intention' ·to · · 

37 . IC and A Amenclment Bill , 1 903, c . 4 . 
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def e at .  any o f  t he provi si ons of t he award , suc h  . 
employer, worker ,  uni on, as s o c iat i on or c ombinati on. • •  

s hall be deemed t o  h ave c ommitted a bre ac h  of the 
award, and shall be l i ab le ac c ordingly . 38 . -4 

That Tre ge ar ' s t arget was re ally the empl oyer s  is made explicit when 

clause six ,  sub se c t i on thre e ,  i s  re ad in c on junc t i on with c l au se five , 

f or there t he B i ll defined as an offender : 

Eve � employe r who di smi s se s from his emp loyment any 
work e r  by re as on me re ly of the fact that the worker i s  
a member of an indu st ri al union, o r  who i s  _cone- · 

. 

Ius iv Jy  proved to have J.i smi s s�d su ch work er merely_ becau se 
he i s  entitJ.eo. t o  the benefit; of an award, o rde r or 
agreement , shall b e  deemed t o  have committed a 
b re a c h  of the award , order ' or agr eeme nt� and shall be liab le 
acc ordin gly . ·  39 - . ' 

In formulating thi s  lat t er clause , T re gear was stron gly inf luenced by the 

re su lt of a c ase he had ctaken in Auck land involving the Auckland Furni-

ture Trade s ' award . :::'1.1"� ., .• ,, , _ ,, :_1_1 ;-' )  ·· 1 � ;Je s ��b s tance of further di seu s si-

on b e low . · , but it i s  import ant t o  n ote at this juncture that T re ge ar 

not only f ai le d  t o  prove hi s s��e , but had als o c ome unde r seve re 

censure f rom t he Judge , f o r  what lo oked su spi c i ousiy like an attempt to  

teach him hi s dut ie s .  The re sult was thi s att empt t o  def e at c ombinati on s  

40 
of employe r s  int ent upon avoiding the t e rms of an award . 

38 . IC and A Amendment B i ll, 1 903, c . 5 .  

39 . IC and A Amendment B i ll, 1 903, c . 6 .  

40 . That Tre g e ar had t he full supp ort of hi s Mini ste r, i s  demonstrated in 
a letter S eddon wrote to F rank P arson s  of Bosto!1 .  I n  hi s view 1 1  • • •  
muc h  more import ance was given t o  t he di spute t han it de s erve d, but i t  
had t he effect o f  gettin g t he law amended in the di re c t i on o f  f orbidd­
ing c ombinat i on s  t o  endeavour t o  defeat an award • • • •  11 Seddon t o  
Parson s  c i t e d  in ' N ew Z ealand' s C ontinued Prosperity : A L at e  Word 

- from P rime M ini ste r Seddon ' , The Arena, 31 , 7 , July 1 904, p .86 . 



A furthe r c au se of emp l oy e r  une ase was c ont ained in clau s e  s e ve n  

o f  the Bill . F o r thi s p roposed t o  ext end the p owers of se arch1 ve sted 

in Inspe ct ors of F ac t o r i e s ,  unde r t he 1 9 01 l e g i s l at i on ,  t o  In sp e ct o r s  

of Awards unde r the I C  and A Act . T re ge ar ' s expre s sed re ason f o r  thi s 

al s o  made f o r  employ e r  une ase when he st at ed :  

Y ou mu st rememb e r  that inf o rm ations are n ot l ai d  by 
o rdinary In spe c t o r s . They h ave t o  re p o rt t o  the 
c ent r al o ffi ce and only when we approve are t hey 
all owe d t o  make any p r o s e cuti ons • • . •  41 

In other word s ,  deci s i on makin g in the mat t e r  of enf orcement was n ot 

only cent ral i s e d ,  but d ependent up on head o ffi c e  app roval b ef o re act i on s  

c ould b e  put i n  t r ain ,  wi t h  T re ge ar a s  C hief In spe ct or the fin al 

arb i t e r .  

Trege ar ' s appe aran ce t o  give eviden ce on the Bill al s o  aff orded 

the C ommi t t e e  an opp o rtuniw t o  que sti on him on hi s admini s t rati ve 

p hi l o s ophy, and he define d hi s r ole f o r  the C ommittee in the f oll owi n g  

manne r :  

I kn ow t h at the re are ten thou s and astut e b r ains alway s 
re ady n ot t o  l o se ground ; and on t he othe r hand the re 
are t hou s and s of uneduc at e d  men who are c e r t ainly a s  
a gene ral rule b e l ow the ave r age empl oye r ,  b e c au s e  a 
man b e i n g  an e mp l oyer-pul J  ing him self vut o f  t he rt1c� , 
and b e in g no l onger an emp � oy e e  p roVe s  he h as b rain s 
ab ove the ave rage . But the se thousands of unedu c at e d  

41 • Evidence bef ore the L ab our Bill s C ommit t e e  of the Le gi s l at ive 
C oun cil , AJL C ,  - �  1 903, . p . 1 9 .  
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worke rs want s ome one to  help them . and on matters that 
do not tamperwith justi ce I am on the side of the 
lab ourer. I am a labour man ,  I do not l ook after the 
employer s .  They do  not ask me-they ask M r  Field • • • • 42 

It is thus clear that Tre ge ar pe rceived hi s main function as an admini s-

trative c ounter  wei ght in a socio-economi c system that saw in a natural 

order men of talent ri se  to  the top and tho se less  end owed sink t o  the 

bottom of the social pyramid. He  the ref ore interpreted hi s role 

literally when he s aid in c onclusion :  

In my official po sition I t ry  to b e  as just as pos sible 
to  the employer as to the worker, but I am more inter­
ested in the claims of the worke r.  I repre sent the 
Department of Labour . My duty is t o  look after lab our, 
t o  see  that the lab ourer i s  benefited . in every way 
• • • •  43 

In applicat i on thi s philosorhy clearly inv olved re strainin g the 

ewployers ' freedom of action wherever pos sible ,  by l e gi slative amend-

ments of the kind that made . up the IC and A Amendment Act of 1 903 . 

That his  zeal in the pursuit of the recalcitrant employer was 

shared by his  departmental offi c€ rs was made manifest in 1 904. In that 

year a short Amendment BH:l was brought down in an attempt to  finally 

re solve the anomalie s surrounding the te rm ' w orker' that had been 

42 .�. '  p . 2f .  

43 . ibid . , p . 21 . That he  believed his intere st in labour was 
�procated was made evident in a letter to Parsons in which he 
said " . . .  Our real s ource of pride as a Department i s  that we keep 
in t ouch with the worke rs themselve s ,  and if there i s  a derogatory 
work spoken in publi c against the N ew Z e aland Labour Department , 
it i s  instantly and fiercely resented by the trade uni ons and other 
workers " T regear to  Parsons  cited in ' Progres sive Ideals  

. p . 85 .  
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b othering b oth le gi slators  and administ rators since 1 89 8 .  The he arings 

set down t o  take evidence  were used by Tre gear as a platform to demon-

strate the efficiency of his Departmental staff . F o r  example , the 

thoroughne s s  with which p arties in bre ach were hunted dovm was demon-

strated by ·F ·•" Halley ./ , the Inspector of Awards for the Otago di strict 

who advi sed the C ommittee ; in a statement presented by Tregea.r: 

The unionS(-0,id not. always make the compl aint s . : • •  as· it 
often happe.\' S that if an employer is b rought up f or -a 
breach or  i s  asked to give an explanation he often 
says,  why come to me when Mr J ones is doing worse 
than I am? And it is on such statements as the se that 
the Inspe ctor make s us� of the alle gations  with r egard 
to Jone a • • • •  41� 

The impres si on that it was prosecuti ons that counted when it came t o  

acti ons f o r  b re ach by the L abour Department was reinf orced when Tregear 

stated with some enthusiasm and self-congratulati on :  

I think the refore that to  obtain one hundred and 
fifty convi ction s  out of one hunn.red and ei ghty c ases  
i s  an exceei.ingly good record ;earti�:wly· when one takes  int ' 
conside rati on the quality of the e viaence which i s  
not always  of the best character • • • •  45 

One must als o  bear in mind that the percentage of case s actually t aken 

bef ore the C ourt , was only a part of the total actually reported to  the 

Department by field staff , for as J ame s  Mackay, the Chief Clerk advi sed 

the C ommittee : 

44 • Evidence bef ore the Labour Bills C ommittee of the House of 
Repre sent ative s ,  AJHR, I-9 , 1 904, p . 40 . 
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I may say that the re are no case s brought b ef ore the 
C ourt in any part of the colony until they have been 
app r oved by the Department in Wellington . Eve � 
Inspe ctor has to send on the facts of each c ase , and 
ask u s  whethe r they are sufficient to  watrant them 
t aking the case int o C ourt ; and I may say that quite 
half the case s sent on to Head Office for advice e_re 
refu sed • • • •  1�6 

In other words , the p roce ss  of centralisation of admini strative functi ons 

had reached a stage where the re gion s  under the control of the Department 

of Labour operated as mere appendage s of a central authority b ased in 

Wellington . In additi on, the purpose  of inspection had cle arly become an 

end in it self , with stres s  on the detection of defaulters,  particularly 

employers,  t aking pre cedence over  all  else . 

N or was Tregear content with the administrative situation as it 

stood.  F or if  he s aw hi s duty in t e rms of the ameliorati on of the needs 

of the working man, his sense of re sponsibility did not extend to trade 

unions . The reason for  his demonstrati on of departmental efficiency 

became cle ar· · when he int roduced int o  hi s evidence his opinion s  as t o  

the role of the trade union secretary in the matter of procedure s for 

breach . He  said :  

46 .  ibid . , p . 41 . 

47 . ibid. . -

a great deal of trouble arise s  through the 
se c retary of the uni on not going to the empl oyer 
when a charge i s  made before him and hearing his  
side of the matte r .  We always go  and hear the 
other side of the case • • •  the C ourt i s  frowning 
very much on any unions bringing in any cas e s  
what s oever · · · •  47 
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The impli c ati on s  of T re ge ar ' s me s s age f or the C ommittee were ve ry 

clear.  Given the relative ineffi cienc i e s  that we re c ont ained in act i on s  

f o r  b re ach b r ought by trade uni on s e c re t a�i e s ,  and t he C ourt ' s devel opin g 

h osti lity t oward them when they appe ared t o  ple ad an act i on ,  who bette r 

t o  take ove r the t ot al proce ss? In othe r words , it app ears that Tre ge ar 

was envi s agin g the administ rative p o s s ibility of a p r oce s s  of inve sti­

gat i on ,  under the complete c ont rol of the L ab our Dep artment , who would 

then take the act i on forward bef o re the C ourt . That thi s would make 

empl oye r s '  and wo rke rs ' un i on s  litt l e  m ore than appendage s of the L ab our 

Department and their memb e r s  client s of a central i se d  system of stat e  

c on trol , appe ared t o  e s c ape him i n  hi s single-minded pursuit o f  hi s 

admini strative ideal s .  

Anothe r imp ortant f act appe ared t o  have e s c aped Tre ge ar at thi s 

time t that his ab ility t o  i nfluence and shape le gi slation for hi s own 

admini strat ive ends as in 1 903 and 1 90�, was ultimat e ly dependent upon 

the willin gne ss of the Mini ste r to concede su ch p owe r s  to him . H i s  

ground plan f o r  c ontrol of the lab our m arket through the appropri at e  

b al ance of admini st rative an d  legal devi c e s ,  was al s o  dependent upon t he 

t ac it as sumption that the Libe ral c onsensus in nati on al p oliti c s  would 

c ont inue and f l ouri sh. F in ally , hi s assumpti on that in the l on g  run ,  the 

inte re st s of ind:u sb· :Lal . l ab our c ould best be prote cted by a b ene-

volent bure aucracy was t o  c onflict with t he f act that the intere st s of 

l ab our and the emp l oyers we re n o  l onge r c ompatib le , but wer e alr e ady 

begili:ming to refl e ct the pull of''spe cial inter e st s . 
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It was the man ' s pe rsonal tragedy in the last feVI years of hi s 

career to  l), : th lo � the p ower he had en joyed over p olicy,  t o  a s ingle-

minded and energetic  Minister,  J . A .  Millar,  and t o  see  the effic acy of 

the IC and A system he had built come ander in cre ased and critical 

att ack e specially after February 1 907 . 4 8 His re sponse was to  retreat 

int o  that form of poetic mysti ci sm which h ad always been a strong 

element in hi s personality .  Yet hi s dedication t o  t he system that 

he had built , was still strong enough t o  arouse him t o  passionate 

defence of the p rinciples of IC and A. Thus when asked to judge the 

success  of · onciliation and . ' .rbi trati on he replied :  

I t  cannot f ai l !  It has the reality behind it . If 
s oul goe s out of life ,  if only ashe s and material 
are left,  if endeavours pass and leave no trace,  no 
benefit , then we are living to save buri al expense s .  
But this cannot fail , strike or n o  strike . We are 
throwing out f orces int o the infinite every day we 
are here f,or t oday or f or tomorrow and may not see 

or know, but they go int o broadening eternity and 
live and operate . Behind us and bef ore us is the 
ete rnal that i s  why we must be careful not t o  mar, 
I am not afraid . I know that it has not failed,  
that it will not fail,  that it cann ot f ail  • • • •  49 

Thi s pas sionate c ry  was more than the affi rmation of c onfidence in 

what he had built , it  was the genuine voice of self-doubt . F or not 

only was his life work under que stion ,  othe r fields in whi ch he had 

struggled t o  obt ain a reputati on ,  for example , that of anthropological 

and linguistic s ch olarshil) ·'.1ad not }'ielded- up the approb ati on that he 

desired and felt he had earned . His  Maori Dictionary had been declared 

useful but not definitive by the critic s ,  while hi s years  of disting-

uished se rvice had b rought only the Imperi al Service Order ,  and not as 

48 • S .  Kingsbury, Edward T re ge ar • • •  p . 32 8 .  

49 .  ibid.,  



·a:s � o n� --su-�-ect s he hop ed, some lar�fer• token' of government appro val o 

Tre g e ar ' s abid ing e p i t aph was t o  b e  a l ong t r aditi on of c ent ral­

ised admini strat i on ,  as suc ce s s ive gove rnments saw the uti li ty of the 

IC and A system in terms of a medium f or c ontrol . Ove r time ,  the central 

organ b e c ame the A rbit rati on C ou rt whose dut i e s  were t o  b e  p ro gre s sive ly 

extended int o  t he f i e l d  of e c on omi c re gulat i on ,  until a ma j or c ri si s 

involving Gene ral Wage O rd e r  p rocedure s in 1 968,  finally chal l en ged the 

effi c acy of the wh ole sy stem. In devel opin g  the admini strative app aratu s ·  

that made central i s at i on p o s sible, Tre ge ar st ands as the c ent r al archi­

tect . It i s  pe rhap s the ultimate i r ony that a man who s ou ght t o  b anish 

indu stri al unre s t  f rom N ew Z e al and by the appropri ate b al ance of admini s­

trative dev i ce s ,  sh ould have mate rial ly he lped t o  cre ate the c limate of 

frustrat i on and suspi ci on that made s ome f o rm  of mil i t ant reac t i on t o  

the IC and A sy stem inevi t ab l e  in t he p e ri od d own t o  1 908 . The next 

chapter wi l l  c on side r  in de t ai l  s ome of the se e l ement s whi ch m ade for 

re ac t i on . 
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CHAPI'ER F IVE 

Developing Issues and C ontroversie s :  1900-1 907 . 

Two important i s sues that can be identified as factors contrib­

uting to a growing di senchantment at the way the IC and A system was 

being admini ste red we re discussed in the latter  part of the last chapter� 

Edward Tre gear' s inordinate bias toward the worker, and an incre asingly 

legalistic approach t o  the dutie s of the Arbitrati on · Court that began 

to  emerge after  1 903, with the elevation t o  the Presidency of F . R. 

Chapman. It is  now time t o  examine s ome of the other controve rsial 

i s sue s that aroused c omment and reaction afte r  1 900 which can be identified 

as sources of almost con stant fricti on .  

In the context of thi s discussion, two important operational 

i s sue s dominated the scene , e special ly f rom the trade uni on p oint of view , 

in the peri od from 1 900 t o  1 907 . The first involved the que stion of 

preference t o  trade unionist s ,  the second the related que sti on of 

apprentice ship regulations and the adverse effe ct of the p olicy of under­

rate payments for incompetent worke r s .  A third important matter,  the 

questi on of the C ourt ' s wage p olicy will be  c onsidered in detail -below. 

O n  1 6  April 1 9o6 ,  · D . McLaren, a Wellington dele gat e  to  

the Annual C onference of  the Trade s and L ab our C ouncils rose to  m ove a 

l ate moti on f or deb ate . He advi sed that the Wellington T rades C ouncil 

had recently passed a re s olution to the effect : 
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Th at thi s C ouncil has no c onfidence in the 
Arbit rati on C ou rt as pre sent sis const ituted , and 
that i t  should be a re c onunendation t o  C onference 

[t� ve ry seri ou s ly c onsider the re spon sibility • • •  

in having t o  f ace  the situation that has ari sen 
throu gh the uns ati sfactory admini strati on of the 
Arbitrati on C ou rt • • • •  1 

The Wellin gt on moti on marked a formalisation o f  lab our ' s .'fru strat i ons  

with the IC and A sY stem whi ch had been building up since 1 901 . It i s  

import ant t o  di stingui sh at thi s juncture be tween the trade union 

attitude t oward IC and A as a principle , and the exce s sively le gal i s t i c  

way i n  whi ch the C ourt was inte rpet ing i t s  duties . It was only with 

c on side rable reluct ant , coup led to considerable mi sgiving _ ,  that 

many trade uni on leade rs f inally turned against the re and A system. 

Thus the ini ti al st age s of what be came a militant re action to re and A 

was marked by a parad ox ,  the p roblem of reconciling a continuing fai th 

and l oyalty in the sys tem, with the growing fru strati on s  and c oncerns 

at the incre8.3 t.i�GlY legab. stic · wo:y in which the 
· system was being 

administered . 

To make for further confu si on ,  by 1 908 a paral lel  lab our 

movement had eme rged b ased on the Mine r s '  F ederati on whi ch directly 

challenged the Trade s and Lab our C oun cil s  f or the le adership of organised 

l ab our.  At  the same t ime it would be  unwi se to  assume that such a movement 

marked a di stinct bre ak with the t raditi on of st atut ory re c ognit i on that 

marked the IC and A sys tem. On the basis of the early strate gy .. of the 

1 .  Trades and Lab our C ouncils Annual Report,  1 9o6 ,  p . 4 .  



1 09 

F ederation of Labou r, it can be argued that the c ont rary i s  the case 

given the fact that the tactical act of de- re gist ration from under the 

IC and A Act was f ollowed by re-re gi stration under the Trade Uni on Act 

of 1 908, f or the great e r  freedom to take direct action that the 
. 2 

statute offered . 

It follows, .-·if their act ions ·axe :fu:rthee axami.ned · , that radical 

activity in the peri od after 1 908 was thus n ot merely the manife st ation 

of a new and militant reaction to the industrial status quo,  but the 

inevit able re sult of t he frustrations  that had been growing ste adily 

in the peri od before 1 908 . The se we·c-e compounded .af':ter 1 908 ,byt.he . ff.Lc·t that th 

punitive aspe ct s of the IC and A legi slation had been he avily reinf orced, 

in terms of re stri cti ons  upon the right t o  t ake direct industrial action .  

But it i s  now time t o  c on sider  in more depth and detail,  the 

issue s rai sed at the beginning of the chapte r .  Matters  which by their 

c onst ant presence as source s of c ont roversy we re e levated in que stions of 

principle by the t rade unions in particular . 

The question of Preference to  Trade Unionist s .  

S�ply stated, the principle of preference as sumed that where an 

employer was bound by an award t o  recognise a t rade union as the agent 

of the worke rs he employed, such obligation should extend t o  the employ-

2 .  S ee  Regi strar' s C ertificate dated 28 Feb ruary 1 91 0,  Rules  of the N ew 
Zealand F ederation of Labour, Wellington ,  1 91 0 . p - 2 ·  
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ment proce s s ,  and that where new workers were being t aken on , preference 

should be given to members of the union concerned . 

Under the first Pre sidency of Sir J o shua Williams , who sat on the 

industrial bench f rom 1 896 until  1 89 7 ,  the .award of prefe rence had 

become a usual p rocedure in his · decision s .  The principle of p reference 

was chal lenged in 1 899 as a re sult of a de cisi on involving the plumbing  

trades in Christ church . The Pre sident , Mr Justice Edwards 1 had 1 in  

making his decision ,  advised the partie s that a preference clause would 

be included.  This was challenged by one of the employing firmswhich took 

an acti on in the Supreme C ourt against the deci si on .  The empl oyers  , 

undaunted by the fact that a writ of prohibiti on was refu sed then 

3 
proceeded t o  take the matter  t o  the C ourt of Appeal . 

The action was again denied on the grounds that the Arbitration 

C ourt had the right t o  make such der�� siohsif it so  wished . More import-

antly however ,  in a c ave at ente red by the Chief Justice , S ir  Robert 

Stout , the principl� right of the Arbitration C ourt t o  make l aw was 

sustained , on the ground s that C ourt was a;nswerab le only t o  the Legi sla-

ture . 

3 .  Taylo r  and Oakley V M r  J t�stice Edwards and Others , New Zealand L aw 
Reports , 1 8 , 1 900, p . l 876 . 

The C ourt was t o  be guided in preference de cisions by the principle 
laid d ovm in 1 898 ,  by Justice Edwards who asserted:. 

The claim of the union t o  preference fails  when it is  
ascertained that the union i s  not re ally representative 
of t he greater numbe r of men employed in· -the trade and 
the claims of the uni on have n ot re sulted in any 
practical benefit t o  the workers .' 

See v. s:  C larke . ' Report on L ab our C onditions in N ew Zeal and ' , JDL , 
1 2 , 1 )1 . , p�·322 . January 1 901+- . 

--
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That the Chief Justi ce considered prefe rence t o  b e  a ret rograde 

devel opment i s  witne s sed by h i s  statement that it : 

• • •  ab rogat e s  t he ri ght of workman and empl oye rs t o  
make the ir own contract s . It in effect ab o lishe s' contract ' and 
re st ore s statu s . • • •  The power of the Le gi slature i s  
sufficient t o  cause reve r si on t o  thi s pri or state �  
though juri st s may say that from statu s t o  c ont ract 
marks the path of pro gre s s  • • • •  4 

F oll owing the Supreme "C ou rt �eci si on ,  re que st s f o r  prefe rence 

b e came a standard procedure in most award appli cation s .  A s  a c on sequence 

the C ou rt evolved a p oli cy whereby prefe rence was granted pr ovided that 

individual membe rs of the trade uni on who we re equally qualified when 

c ompared with non uni oni sts ,  were avai l ab le f or employment whe rever 

v acanci e s  oc curred . The C ourt al s o  e stabli shed conditi on s t o  be met 

before p refe rence came int o ope rat i on .  F or ex ample , di sc riminat i on 

against n on uni onists  already in the empl oy of firms unde r  the award was 

forbidden, while a uni on re ceivL�g t he ri ght of preference had to open 

it s membership t o  any per son of good c onduct who applied, and further 

had to make the invit ati on known by app ropriat e  public advert i sin g .  

The C ourt al so re served t he right t o  del qy implementation o f  the prov i s i on 

unt il it was s atisfied that the uni on had c omplied with all qualifying 

condition s .  Inevit ab ly there devel oped a t endency t oward st andardisati on 

of su ch clau se s 1 as the f ol l owing example reve al s :  

4 .  Tayl or ancl· Oakley 
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1 6 .  Sub ject t o  the provi s o  to thi s clause , if . , and s o  l ong 
as the rule s of thi s uni on permit any pers on, now empl oye d 
as a journeyman in the. · indu stri al distri c t , and any person 
who m� here after re side in thi s industri al di st ri c t , and 
wh o i s  of good character , may be c.ome a member of the union • • •  

1 7 .  When the rule s  of the uni on are such as t o  entitle th e 
member .3  t o  preferen c e  under the fore going clause • ', and at 
all t ime s there after, the uni on shall ke ep in the off i ce of 
the ,In spe ctor of F act orie s at N e l s on, a b ook t o  be c alled 
the '  empl oyment bo ok,1 wherein shall be entered the If!3Jlle s  

1 8 . 

1 9 .  

and addre sse s of all members of the uni on f or the t ime 
be ing out of empl oyment, with a de script i on of the branch of' 
the trade in whi ch e ach memb er c laims t o  be profi cient , and 
the name s and oc cupat ions o f  every empl oyer by whom the ., ., (\,.. 
member shall have h e e n  empl oye d  during the pre ceeding twe�ve 
months • • •  Such b o ok shall to be op_en to aey 

_
employer or h.�s  

agent without fee or ch arge durin g workin g hour s as  here i� 
� defined .  _ If the uni on fail t o  keep such an empl oyment 
book in the manner provided by this clause , then s o  l on g  
as such a failure shall c ontinue any empl oyer shall b e  f re e  
from the re stri cti on imposed by the J �st pre c eeding c l au se 
' her eof . 

N o  empl oyer sha)-1, 1 d i s cr�m:i nate again:; � memb A r s  of the uni on ,  
an d  no empl oyer ':!tn the dismis sal or. emp loyment o f  workmen , . 
or in th9 conduct of his busi ne ss ,  �l d o  anything f or 
the purpose of in jurin g the unio n , whe �her dire ctly or 
indirectly .  

When members of the uni on and n on-member s are empl oyed 
t ogether there shal l be no di s t incti on betwe en me mbers and 
non-member� .,and both part i e s  shal l  w ork t o ge ther in harmony 
and under the same c onditi ons and shall re ceive equ al pay 
f or e qual work • • • •  5 

� .. · 

5 .  N el s on Carpenters' Aware , �' :h��!J2, . JDL � 3 ,  1 43 , pp . 44-� , J anuary 1 90 5 ·  

Thi s award has been sel e c t e d  b e c ause :t c  w as the intenti on 
of the C ourt at thi s time t o  put f orward model clau s e s  t o  be u sed by 
other uni on s ;  the effe ct s of thi s will be d i s cu ssed bel ow .  
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C l au se nineteen,  which rapidly be came a st andard f orm in awards ,  

was to  pr ove a b one o f  c ontenti on since i t  was normally accompanied by 

a non-di s c riminati on c lause of the foll owin g type : 

1 1 . The empl oye r shall  employ members  of the uni on 
in prefe rence to  non-memb ers but thi s doe s not 
c ompel an employer t o  di smi s� a journeyman f rom 
hi s existing empl oyment • • • •  6 

F rom the t rade uni on point of view thi s was an unsati sfac t ory 

situati on b e c ause the non discriminat i on clause continued t o  pe rmit the 

empl oyer a degree of f reedom in the matter of choice between appli c ant s .  

It als o  prevented the t rade uni ons from achieving their re al aim ,  the 

development of closed shops unde r univer s al  preference whi ch would have 

given them c ont rol ove r  the empl oyment situati on under e ach award . The 

trade uni on s  were given a furthe r cause of f ru st rati on by the fact that 

where the C ourt granted what appeared t o  b e  c omplete preferenc e ,  it 

fre quently made it diffi cult t o  apply b e c au se of vague lan guage , f or 

ex ample : 

1 5 .  Employers shall empl oy members of the union in 
p reference to  non-memb e rs , all thin gs b eing 
e qual • • • •  7 

.. 

6 .  Otago S ai lmake rs ' Award, · c . 1 1 , JDL , ·!· J 1 � 1 13 , p . 665 ,July 1 9Q 2 .  

7 . Chd stchurch St onemasons' Award, c � W -E2!!., 10 , . 1_1'�, p . 56 ,  .... D_ecember 1 90 2 .  
-:. . 

' 



P r ob ab ly the most c omplete st atement with regard t o  preference 

that the C ou rt made during thi s entire peri od was c ont ained in the 

comp osite award c ove ring the b oot t rades  as a national group . The clause 

stated : 

1 .  Throughout all department s rec ogni sed  by thi s  award 
preference of employment shall be given by employers 
to meinbers of the N ew Zealand F ed erated B oot Trade . 
Union, and on the part of the uni on 1 •  preference of 
service shall be granted to members  of . the e mployer s  

f' 'ederati on • . . When a n on-union workman is  engaged by 
an employer in conse quence of the uni on being unable 
t o  supply a workman of � qual abi lity willing t o  
undertake the w ork ,at any time._ . . within twelve weeks 
hereafte r  the union shall have the ri ght to supply 
a man capable  of perf orming the w ork, provided the 
workman fi rst engaged de cline s t o  b e c ome a member 
o f  the union . Thi s provision shall als o  apply t o  
those non-uni on worke rs already empl oyed � . � - . 8 

The clause i s  inte re stin g  becau se it introduced the obligation 

of prefe rent ial s e rvi ce to  employers  cove red by the award , and antici-

pated the future development of unqualified preference s clauses  which 

did not appear in New Zealand until 1 96 1 . It also  went a l on g  w ay 

t oward re solving the t rade uni on p roblems of both supplying a workman 

at a p oint in time required by the spe cific employment opportunity, and 

having t o  work with n on-union l ab ou r  in a given industri al sit u at i on .  

Unfortun ately) a promi sing method o f  re s olving the dilemmas attendant 

upon preference was n ot proceeded with by the C ourt , and the principle 

of c omp o site awards acro s s  indu stry h ad to wait for a l at e r  age . 

· 8 .  New Z e aland Federated B o ot T rade s Award, c . 1 , JDL , 1 1  

May 1 90 3 ·  
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B oth the C oncilation B oards and the Arbitration C ourt had the 

right t o  recommend or grant p refe rence, and the furthe r ri ght t o  deny 

such a p rivilege if they considered it nece s s ary . Thus in an application 

for an industrial agreement , he ard by the Wellingt on C oncilation Board 

on Z] September 1 9 01 , prefe rence was refused l ocal tramway employees  on 

the grounds that : 

It i s  open t o  doubt whether consistent with the due 
exercise of the pov;� r of making re gulations as t o  the 
licensing of drivers and conductors vested in a l ocal 
authority, a t ramway propriet ors can b e  legally b ound 
t o  give prefe rence t o  un{onist s ;  and l ooking at the 
fact that the propriet ors are all carriers  of pas sen­
gers largely in the publi c interest,  the Board thinks 
that they should not be s o  b ound • • • •  9 

In effect the Board was saying that it would not advi se preference in 

cases where the employees in the c ourse of their  duties  were engaged on 

work in the public int�rest � This anticipated1 without pre-meditation ,  

the re-emer gence of the same kind of principle in 1 907 , when government 

proposed t o  restrict the right s of certain occupational groups who might 

be conside ring direct indust rial action 1 on the grounds that it would not 

be in the publi c intere st . 

The question of the narr�wing definiti on of what c onstituted 

public intere st will be dealt with in · due . c<hlZl.'Se ' : but for the moment 

it i s  ne ce ssary t o  examine official attitude s t oward preference in a 

particular industry,  as a demonstrati on of the increasin g administrative 

rigidity that had begun to surround preference after the accession t o  

the Presidency of F . R. Chapman . 

� .  WellinP,ton Tramways Uni on Industrial Agreement , JDL;9 , 1 04;='  p ;· 921 . 
t � I . � 

O ctob er : 1 9:) 1 .  
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The trade uni on t o  suffe r  most unde r the powers of the IC and A 

system t o  withh old p refe rence was the Federated Se amen 1 s Uni on . . The 

uni on applied for p reference in 1 897 , 1 899 , 1 902 , 1 904 and 1 906 , and 

each time the Arbit rati on C ourt refused t o  grant it in the award . On 1 2  

January 1 904, the reas on for refusal by Justice Chapman was that : 

it i s  not within the p rovince of the C ou rt t o  s ay or 
d o  anything which may inte rfere with the exerci se 
by the master of hi s ju.d.t.ement in the management of 
hi s ship, or anything which will tend t o  relieve him 
of the re sponsib ility for such man agement • • • •  1 0  

When in 1 9o6 ,  Judge C h apman ' s suc cessor,  Justice  Sim, an even more 

le gali stic Pre sident than hi s p redece ssor,  repeated the same ob jection ,  

"4.,· Slate r the Worke r s '  Repre sentative on the C ourt , entered a dis senting 

opini on . He pointed out that the re stricti on had become vi rtual ly 

meaningl e s s  on the grounds that ninety-five per cent of all seamen 

shipping out of New Z e al and p ort s were members  of the Uni on .  I n  othe r 

words ,  the granting of prefe rence would have s imply re cogni sed an 

existin g fact , that ships ' maste rs had t o  deal with uni onists  when they 

manned ve s sels in any case . De spite thi s fthe C ourt remained unmove d .  

Thi s kind o f  judgement rai ses the question, what was the basic 

philos ophy of the C ou rt at thi s time? The an swer i s  made rel atively 

easy be cause  Justice C hapman was f ond of using case s as a platform for the 

enunciat i o� of prin ciple s that guided the C ourt in it s de cisi on making.  

1 0 . Federat ed Se:emen • s  Award , JDL , 1 � , -,jj1 ,  p .1 9 , Jarruary 'f �4· 
Thi s p arti cular judgement is important for an entirely diffe rent 
reas on . The act i on was fir st filed on 30 June 1 902 ; judgement was 
fin ally given on 1 2  January 1 904 . In othe r words the uni on had 
wai ted eighteen month s for  the C ourt t o  finally act on the award 
applicati on .  Thi s del �  thu s stands as a vivid example of the 
problem s  cau sed by the C ou rt py the p as sing of the IC and A Amend­
ment Act, 1 901 ,  c . 21 . 



Thus 1 iri the Auckland Tailors '  Award of 1 904, he took time to  lay down 

what he c onceived t o  be the basic principle s that informed the C ourt ' s 

c onduct : 

The C ourt i s  a C ourt of Justi c€}'-.which )while invested 
with extensive powers and furni shed with an elastic 
procedure , admini sters justice upon the same principle s 
as are applicable to  all C ourt s  of Justice under our. 
C onstitution,  and its  p owers to exercise an unfettered 
di scretion based upon the re sult s of . the evidence and 
other proper conside rations connected with each case 
brought before it untrammeled by forms of limitati on 
is  the most benefici al power posse ssed by it • • • •  1 1  

D e sp ite  his pride in the flexibility of �he powers of the tri-

bunals , the Pre sident in practice tended to  re st rict his judgements 

��thin specific terms of reference created by the language used in 

pleading the c as e s .  He was not prepared to  use the wide interpretative 

powers enj oyed by the C ourt , and eschewed innovation wherever pre cision 

c ould be maintained , as a principle in judgement . Unfortunately ,  t o  the 

practical men who were the recipient s of the C ourt ' s ,d�cisions ,  what 

appeared t o  Justice Chapman as a logical exerci se based on le gal facts ,  

was c onstrued a s  little more than a serie s  of ab struse judgement s b ased 

upon judicial nicety The foll owing c ase s are thus intended t o  

demonstrate the widening gap that was emerging between trade union per-

cepti ons of the C ourt ' s purpose and the policy of precisi on in judgement 

that the Pre si dent was content to follow .  
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. � ' 
Wellington T_ailtores ses  'Q:nio� .  v'Wellingt on Woollen C ompany - 23 December,  

1 904 .
1 2 

The acti on involved a charge made against .the company on the 

grounds that in employi�g men ,  the empl oyer had not given preference t o  

one Robert Scott  over one Harry C ollett , the latter not being a member 

of the uni on covered by the award . 

I� was stat ed in evidence by A. Chipper ,  a f oreman in the 

c ompany' s empl oy, that he had been ordered to  release men on the grounds 

that busine ss  was slack . In the case of C ollett who had been with the 

firm for a l on g  time ,  he had advi sed him personally that as soon as 

busine ss  picked up , he would be taken on immediately . It was the 

company' s defence that C ollett had neve r ceased t o  be in thei r  employ ,  

and that since  the union had filed the action ,  he had be come a member .  

Under cros s  examination it  was admitted by an officer of . the company 

that the real reason for the dismi s s al s  was not redundancy ,  but the fact 

that the company wanted t o  avoid the payment of holiday pay,  a statut ory 

condition under  the award . 

At no  p oint in hi s deci si on did Justice Chapman refer to the fact 

that the real cause of the action was a flagrant attempt by the company 

to  defeat the te rms of the award . Instead he c oncentrated on the fine 

distinction b etween dismis s al and l ay- off arguing :  

1 2 . WellingtonTailore sse s  tlnio.lf Wellington Woollen C ompany,  JDL, 1 3 , 1 4'(; ,  
p :52£i . .  ;;t3-��ry 1 � 5 ·  
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We have repeatedly accentuated the distinction 
exi sting in many trade s  between di smissin g  a man and mer­

ely'  puttin g him off work , and the s ame di stinction 
exi sts between taking a man int o service ,  and putting  
a re cogni sed employee on work • • • •  1 3  

In other word s ,  he was vi rtually inviting employers to  circumvent 

preference by claiming a c onditi on of spe ci al status for persons who 

had been in thei r employ f or some time as non-unionists .  In the matter 

of the preference clause it self , the Pre sident c onceded the fact 1 �hat as 

it stood c lau se five of the award granted the ri ght of preference1but he 

als o  c onside red that the clause was : 

re strictive of the c ornmo�J.aw rights of the. employer 
and ought not t o  be read as imposing anything more on 
him than the terms of the clau se plainly warranted • • • •  1 4  

The C ourt ' s deci sion reveated · a pe rsonal antipathy t oward preference 

and a refus al t o  accept the fact that, if the clause was ambiguou s, it was 

the C ourt ' s f au lt and n ot the partie s • Small wonder then that as a 

direct re sult of the Pre sident ' s zeal for legal pre ci si on,  hi s decisions 

whateve r their  le gal logi c ,  were soon identified by the t rade unions  as 

a basic  di stortion of the principle s of IC and A. Inevitably, trade 

union beliefs as to what was wrong with the IC and A system , be came cl osely 

identified with the pers onality of Judge Chapman, and his policies we re 

interpreted as a deliberate  attack upon the rights of industrial workers • 

. · . 
1 3 . JDL , 1 3, 1 43q r. }4, January 1 505 . 
1 4 .  ibid. ' 



The que stion of prefe rence was given an added import ance at the 

time the case ju st refe rred t o  was heard ,  be cause by 1 905 , the Wellin gt on 

di strict was expe riencing an incre ase in net in-mi gration .  The situation 

was such that by 1 0  August 1 905 , the Pre sident of the Arbitrati on C ourt 

was moved t o  make the f ollowing ob servation at a sitting of the tribunal 

in Wellingt on : 

Large numbers of men c ontinue t o  arrive from the 
C ommonwe alth, South Af rica,qnd England, and, as  had 
been st ated on previous occasions many of them are 
eminently suit ab l e ,  while on the othe r hand ,large 
numbers of them are totally unsuitable for h ard up 
count ry  life , and city work i s  so  act ively c ompeted 
f or, that men have to have excepti onal qualificati ons 
before they can se cure billet s as clerk s ,  shop 
assi st ants etc • • . • 1 5  

Thus trade union determination t o  push for preference as a universal 

p rinciple was partially conditi oned by the de gree of prote cti on it 

aff orded members  at a time when the l ab our n arket was unusual ly slack . 

L at e  in 1 906 , Justice Chapman retired from t he C ourt after three 

years service . He was replaced by a legal c olle ague from hi s home ci ty 

of Dunedin, Justi ce W .A.  Sim. Any trade uni on hope s that the chan ge of 

Pre sidents would he rald a more sympathetic att itude t oward their claims 

we re soon t o  be dissipated, as the new Judge reve aled an even gre ater 

.- tpartiality f or le g al niceti e s  than hi s prede ce s so r .  F rom the trade 

uni on p oint of view, Justi ce S im ' s le gal i sm was compounded by an even 

1 5 . lli, ·1 4, 1 51 ,  p-. 61 o , Septemb er 1 90 5.  
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more dange r ou s _tendency; that of t aking employe r evidence as e e s6nti ally 

accurateJ especially in award he arin g s ,  while in si stin g  in turn that the 

trade uni o�s p roduce alt ernative eviden ce of a preci sion and detail that 
' 

was quite b ey ond their re source s .  

Sim '  s appointment t o  the indust rial bench came at a time when 

trade uni on f rustration s  at the policie s foll owed by Judge Chapman were 

se riously undermining c onf':idence in the IC and A system. As the c ase s 

cited bel ow will indi c at e  the new Pre sident succeeded in adding fury t o  

frust ration as  the de gree of pre ci sion in decision-making reached what 

the labour movement oonsider.�d t�? b e  n'ilw� levels . of aggravation. 

Inspect or of F actori e s  v .  The Banks C o- ope rative Meat C ompany, 1 3  

1 6  
N ovember 1 9o6 .  

The c ompany was charged with a b re ach of the prefe rence clause , 

on the ground s that they had empl oyed a man as a butcher when hi s job 

was te chnic ally that _ of a carter, thu s denying a qualified trade uni onist 

a job opp ortunity . 

In it s defence , the firm argued that the dut i e s  upon which the mm1 

was engaged did not c onstitute that of a c art er, but in- the evidence of 

1 6 .  Inspector of F act ories  v.  The Banks C o- operative M e at C ompany , 

JDL , 1 5', 1 66 ,p . 1 1 89 �Pe cember 1
-
906 . 
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the M anaging  Direct or, came ne are r to what c ould be de scrib'ed as 

' beef lumping', or 1 practi c al work of its  own ' . The C ourt di smi s sed 

the action on the ground s that : 

The re al oc cupation of . the man in . que sti on was the 
spe cial work re quired of him, and that · c arting · wa s  
incidental t o  thi s • • • •  We d o  not wi sh it t o  b e  
underst ood t h at wheneve r s ome de gree of spe ci al 
skill i s  required the duty fal l s  out side that of 
a c arter.  C arte rs perform many clas se s  of dutie s 1 
and are cla s s ified in known ways acc o rding  t o  the 
work t o  whi ch they are accustomed • • • •  1 7  

I rre spe ctive of the c areful cave at included in the de ci s i on 

whi ch implied that the judgement should not be t aken as pre cedent 

wheneve r job s  involving cart e rs were b rought int o que stion J t 'he t r ade 

uni ons s aw the judgement as an admi ssion by the C ourt that in future 

employe r s  were going to be pe rmitted to c l as sify the c ontent of job s ,  

normally defined i n  t e rms of t rade uni on membe rship . The situat i on 

was exacerb ated by S im' s de c i sion to make l aw, in t he manner of h i s 

prede ce s s or ,  by using the occasion t o  make a statement on pref e rence . 

He advi sed the t rade unions that : 

1 7 .  ibid. 

1 8 .  �.-. 

It has alway s  been re c o gni sed as a cardinal rule that 
the giving of prefe rence of empl oyment t o  uni oni st s 
i s  not intended t o  f orce an unsuit ab l e  man upon an 
employer t o  the detriment of r. �  busine s s , and it i s  
c onsequently the duty of the union to  show the 
employe r by me an s  of the emp�oyment book, what he i s  
t o  look f o r  in Qase�s iciof unemployed men,  in order 
that he may pursue hi s enqui rie s  as to the i r  suit­
ability without del� and inc onvenience • • • •  1 8  
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Whether by accident or  de s i gn ,  Judge Sim was rev e aling his di slike for 

preference in the worst way p o s sible . Further 1 he was revealing a 

remarkable  lack of c once rn f or the tradition of p reference as it had 

develope d . The t ask of the uni on was not t o  as si st the empl oyer in the 

sense that S im obviously me ant it , but t o  meet through the employment 

book ,  st andards of skill for  a specifi c v acancy , in competition with 

any n on-uni oni sts in the trade who mi ght be  applying f or a spe cif i c  job . 

N ow from the t rade union p oint of view, S im was demanding that the employ­

ment b ook be used to sati sfy employer needs ,  and n ot as part of a system 

of c ondit ional st andards unde r whi ch p refe rence was n o rmally granted . 

A further �udgement made in 1 907 , i s  illustrative of the increasing 

le gali sm of the C ourt ,  and t he tendency of the Judge to split semantic  

hai r s  ove r the p reference i s sue . 

Wellingt on T ramways Uni on v .  Wellingt on C orporati on, 1 1  M arch 1 907.  

It  was the main content i on of the t rade uni on in thi s case that 

uride r an exi sting industri al agreement , p refe rence had been granted 

in a form that required al l e mployee s t o  be  members of the linion . In 

evidence they p r oduced clause nine of t he agreement whi ch was as foll ow s :  
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9 .F rom the c oming into ope rati on of this  agreement all 
employee s  menti oned� shall become members of the TramwayE 
Uni on within one month of joining the service , it being  
agreed that the ent� fee shal l not exceed 2 s . 6d . 1 and 
the sub scription 3d . a  week • • • •  1 9  

In hi s deci si on ,  S im refused to  recogni se the validity of thi s clause 

with the word s :  

We are unab1l.e by any rec ogni sed . method of inte r­
pretation to  construe this c l ause as impo sing on 
the C orp oration the duty of c ompelling any of its  
employee s  to  join the uni on. The clause purp orts 
t o  impose  on employee s who are not members of the 
union the duty of jpining the union, but as such . 
employee s  are not bound by the agreement , the 
clause  is ineffectual except in so far as it fixe s 
entry fees and sub scriptions  • • • •  20 

Sim ' s judgement was le gally corre ct on the grounds that the principle of 

joinder referred only t o  collective b odie s ,  and not to individual members 

of a collective b ody . But again from the trade uni on p oint of view, the 

effects of the judgement were much more important than it s l egal accur-

acy . In this context , the deci sion c ould only be interpreted as an 

invit ation t o  the Wellin gton Corporation to  employ whom it wished, given 

the fact that the preference clause in this c ase had been virtually 

nullified by t he . C ourt . 

The C ourt ' s apparent unwillingne ss  to  make judgement s  that could 

be construed as imposing limits on empl oyers '  right s,  really be gan under 

1 9 . Welling� on Tramwa;ys Union v .  Wellington Corp oration, .JDL,  .1 6 ', 1 81 , 

P · '":381 ;  March ··1 :JJ7 ;  

20. ibid � 
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the Pre sidency of Judge Chapman . Thus in 1 9 03 , when granting prefe rence 

in an award, he advised the partie s that hi s action was 11 • • •  not at all 

21 
against the intere sts  of the company" . 

By contrast ,  in an award claim of 1 904, preference was refused 

on the grounds that : 

The C ourt doe s not claim to  dictate how an 
employer with responsibilitie s such as f all upon 
this c ompany i s  to conduct his affairs • • • • . 22 

In one of his l ast judgement s in 1 906 , a reque st to  re s cind preference 

was refused, while an action for a dispute was being heard ,  with the 

very significant wamin g 11 • • • •  H ad it p roved that the exi stence of 

preference was the cause of the trouble we should have had to  re c onsider 

the position" . 
23 

The trade uni ons thus appe ared to  have sone justification for 

their claims that the C ourt was being hostile toward their  int e rests ,  

for the prevailing motivation for policy under first Judge Chapman m1d 

then Judge Sim was not the maintenance of preference as �n administrative 

righ\ inve sted in the Arbitration C ourt , but the effect that preference 

was having upon what b oth Presidents were fond of calling ' the c ommon 

law right s of the employer ' . It i s  now .. time to examine the trade union 

response t o  the w� the C ourt acted on preference in the crucial years 

1 903 to  1 907 . 

21 . Auckland Sugar Worke r s '  Award, JDL� · , 1 1 , j 20 ,  p . 1 24 , February 1 90 3 ·  

2 2 . Auckland Tramwa,ys '  Union Industri al Agreement , JDL, 1 4 1 36, , _ p486 , . 
June .1 904. lt i s  significant that industrial dire ct action when it 
emerged within the IC and A system, did so in this particular 
company. 

23 . ibi d .  
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Preferenc e :  Trade Urnion R-e sDonses to Court Initiatives.  

The call for statutory preferenc e , for the insertion by governme nt of 

a � lau se in the ICand A Act that would make such clauses mandatory in �11 

awards And agre ements,  was a regular i tern on the agenda of every Trade s 

and Lab our Councils ll.nrual Cor.i'erenc e f'rom 1 9)0 onward: .By 1. 904, de legat e s  

were debatL11.g the viab ility of model clau se s,that would make prefer en c e  

t o  unionist s a reality f'or all occupations covered by the legi slatio n.  

The issue had become  so important as a po int of princ ip le , that 

in ev hlence t o  the Lab our Bill s Com,!littee of the Hou se of Repre sentat ive s, 

W . T . Young , sp e ak ing  on b ehalf of the Trade s Counc ils said:  

it mu st b e  borne in mind that the trade -unionist s of thi s  

colony a re  r e sponsible themselves f·1r do ing away w ith the 

s�r ste.rn of strike.  Per sonally, I am very pleased that it has . 
been  done away vrith • • •  but I am a.frahl that if this very import-

t&�t point is not conceded to the unioni st s before long , I  do not 

know what will happen • • •  1 

That i s  a threat? 

No it i s  not a threat . I a m  only expre ssing the op inions 

that have be en expre ssed by unionist s  at the ir meeting s .  

But it i s  po s sib le that may cor:Je about? 

It i s  po s sible ·c !l!:l.t that may come about ,  as it i s  gett ing 

a stro ng point with unioni st s .  23 

. - - -· - - ----

23 . Eviden c e  before the Lab our Bills Com· : ittee of the Hou se of 
Repr e sentativ es,AJJR ,  I-9 , 1 9JlJ-, p . 3) . The interlocutor was  
C .A . C .  Hardy·,memb er for Se leyn. 



1 27 

C learly by 1 904 the question of preference had been elevated 

into a 'dan gerou s '  status in industrial relations - it had become a 

matter of p rinciple . Anger at the C ourt ' s imposed limitations upon the 

terms of what was now seen to be  an import ant ri ght was compounded 

furthe r by what was construed t o  be a delibe rate attack upon the role 

of the trade uni on se cretary by the judici ary. Thus dele gates at the 

Trades and Labour C ouncils  Annual C onference of 1 905 were unanimous that : 

• • •  during the peri od unde r review, and since the 
app ointment of Mr Justice Chapman t o  the Pre sidency 

the Arbitro.t iori Cour.t has, '.·:ith the ob ject of com­
pel�ing the Uni ons t o  place all case s f or enforce­
ment in the hands of the Lab our Department , 

.' penalised a number of ', 1nions f or moving the 
machinery of the Act in thi s respe ct ,  by refusing to  
all ow adequat e  costs when c onvi ctions had been 
obtained . • • •  24 

In othe r words , the ' tampe ring '  with preference now f ormed a part of a 

larger p olicy which had as it s main aim the re striction of the p ower s  

of trade unions at their most crucial point , that of ac ce s s  to  the 

functions  of the IC and A sys tem through the medium of their profe s sional 

officers . The Trade s and Lab our C ouncil s ,  as repre sentative of the large 

number  of trade union secretarie s in the count ry thus found themselve s 

thre atened institutionally and personally by current C ourt policy .  Tt 

was therefore inevitable that the 1 905 k�ual Conference of that b ody , 

should hear a c al l  from . J . A. McCullou gh ,  a Canterbury dele gate,  that 

the demand f or preference b e  replaced by a further demand for compulsory 

uni oni sm. 

24. Trades and L abour C ouncil s  Annual C onfe rence Report , 1 905 , p • 6 • 
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This rathe r precipitate motion alarmed the more moderate 

dele gates  not ab ly from Otago and Auckl and, who were still l oyal to the 

re and A system, and who saw the problem as one of counteractin g the 

policies of Ju sti ce Chapman rather than directly attacking the structural 

elements of the re and A Act . The motion was l ost by nine vote s to 

four , but i·t did demonstrate the severe strain that frustrati ons at the 

wqy in which the C ourt was acting was now putting  on an e rstwhile l oyal 

group of trade uni on profe ssional s ,  

Any hopes  that the moderates  were ente rtaining that the best 

approach to  the re s oluti on of their  problems was through the medilim of 

lobbying the government . was de alt a severe blow in 1 906 . For  with the 

death of Seddon, the industrial world was t o  see a new Minister of 

Labour on the front bench, J . A . Millar . Any anticipation that the new 

appointee would b e  more amenable to  the trade union demand f or changes  

in the manner of awarding preference were soon dashed howeve r.  On  

5 September  1 906 ,  a Trade s and Labour  C ouncil dele gation waited upon him 

only to  be  told in no  uncertain terms : 

• 

The Trades and Labour C ouncils  have b een asking for 
statutory unconditional preference to  unioni sts ,  
well he could tell them that n o  Parliament would 
give any body of men the ri ght to  make rules as they 
ple ased. They would never .get preference on any other 
l ine s than that given already • • • •  25 

25 . NZH , 6 September  1 906 .  
EP , 6 S eptember  1 906 . 
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M illar ' n r o le a s  M inister was to suffer damage for the b ru s qu e  

way i n  wh ich he spurned the trade unio ns request t o  urg e nt 

considerat i o n  of the preferenc e que stion. A maj or c r i s i s  in 

the form o f  a serie s of strike s i n  the Qeat indu stry was about 

to overtru: e the L ib eral p arty and p r eference tended to fade into 

the b ackground as during 1 ']:.)7 a nd 1 ']:.) 8 ,  th e que stio n of the 

future viab i lity of the I C  and A sy stem it self demanded atte ntio �. 

The qu e stion now ar i se s ,  what o f  t he employer attitude s to'hard 

the prefer e n c e  i s sue? How did they see the mutt er , wh ich ai'ter all 

imp o sed a c o n straint up o n  the ir freedom to employ work er s? An 

• 

att empt will now b e  made t o  a.nswer that que stion within the c o ntezt of 

their reac t io n  to IC and A in g eneral . 

P r ef erenc e : the Employer R e sponse . 

Ther e can b e  no doubt thnt the j udgeme nt i n  the C our t of App eal 

that upheld the autho rity o.i' the .Arb itration Court in the Taylor and 

O akl ey c a se of 1 899 ,  was a d irec t  che.lleng e  . t o  the employ e r s .  

I n  the event ,  t h ey v;ere no t t o  langui sh too lone without a champion.  

On 1 5  O c tob er 1 90 1 ,  G .  B o o th ,  the �t io nal empl oyer leader , addre s s ed 

a meeting of hi s p ar e nt A s so c ie.tion in C hr i stchurc h .  
26 

H i s  topic was 

26 .  G�� .  Booth, The Unioni st' s C laim fo r Prefer enc e, C hr i stchurch, 1 ']:.) 1 
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osten sib ly the prefe rence i s sue1 but in hi s speech he did more than 

attempt a rebutt al of t he t rade union p o si t i on .  If fact his c omment s  

could b e  .de sc ribed as a stat ement of the c omme r c i al eth o s  of the 

emp l oye r at that t ime . 

H e  b e  .gan by ob se rving that the freedom t o  work was an inalienable 

human ri ght on the grounds that : 

If a man can be s ai d  to  p o s s e s s  any natural or 
inherent ri ght at al l i t  i s  the ri ght t o  work f or 
a livin g, to exe r ci se such capacity as nature has 
bestowed or t raining developed,  in maintainin g 
himself and those dependent upon him.  T o  re strict 
the exe rci se of thi s ri ght must be re garded as an 
infringement of h i s  libe rty, and in as much as the 
sub ject ' s  livelihood i s  at stake he i s  justified 
in re s i sting to the utmost • • • •  27 

It f oll owed by inference that trade uni on s were  a re striction on the 

b asic  ri ght s  of the individual , e speci ally those  persons  who had the 

superi or t alent to ri se ab ove the mas s of industrial workers . F or as 

B ooth went on t o  argue : 

27 • ib id • ' p • 1 • 

. 28 • .  ib :id .  

I t  i s  obv i ous that t o  an intelligent , ambitious 
working man, who want s to  make the most of his 
manhood ,  to get ahe ad in the race , t o  att ain to  
somethin g  bett e r  than daily manual t oi l  such a 
proposition as prefe rence t o  uni oni st s offe rs no 
attracti on • • . •  He prob ably di stru st s  the motive s 
of the Union, not e s  that membe r ship wil l  involve 
sacrifice s� and d oubts  the adequacy of the return 
• • • •  28 

,. 

The as sumpti on that t rade union membership i s  a b arrier  to socio­
e c onomic mob ility appe ars to r emain a part of the modern small 
busine s s  eth o s  in New Z e al and . It i s  in part c ompounded by the 
f act that e ven in 1 976 , the ave rage busine ss  empl oys only twenty 
person s .  F or furthe r di s cu s s i on of thi s see J .M. H owell s ,  
' Statut o� Re gulation s  o f  L ab our Relati ons in New Z ealand ' , 
We stminste r  B ank  Quarte rly Review, F ebrua� 1 971 , p . 72-80 .  Also 
C . A.  Blyth ,  ' The Special C ase : the Politic al E c onomy of New Zealand, 
in S . D . Webb and J. C ol l e tte , ( eds ) N ew Z e aland Society: C ontempor­
a� Perspectives,  Sydney, 1 97 3 ,  p . 2-13. 
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B o oth was as suming that in the f airly fluid and open e c on omy 

of New Z e al and at the turn of the twentieth centu ry ,  the c lever ,  able 

and ambi t i ou s  would qui ckly gravitate t oward a positi on of independent 

self-empl oyment . It was hi s further contention that t rade uni on s did 

little f o r  the moral good of the workers and even le s s  f o r  the general 

publi c ,  arguments  ,that given the nature of hi s audienc� he was not 

c alled up on t o  sub st ant i ate . He did howeve r, agree wi th one f o rm of 

unionism, that which he described as : 

the union b etween an empl oyer and hi s workpe ople 
f or their c ommon good, a partne rship on well  unde rstood 
terms with a ve ry definite ob jective in which b oth 
partie s have a c ommon int e re st .  Thi s sense of community 
of intere st , breeds mutual re spe ct ,  good feeling and 
c onfidence, and pro�ote s a he althy competiti on b etween 
shop and shop from which advant ages  accru� to the 
community • • . •  29 

Beneath the rhetoric lay the c ore of B o oth ' s argument ,  a s imple claim 

f o r  empl oyer he gemony over  all aspe c t s  of the industri al relations 

system, in whi ch the int ere st s of the worke rs  could be safe ly left t o  

the empl oyer s  who would always act in a manner which was b e st for eve ryone . 

H i s  r e al concern howeve r,  was somewhat more pract i c al than that 

di spl�ed by hi s evo cative - language . F o r  if the employe rs gave in on 

the matter of p reference , they would also have  t o  c on cede the principle 

of a universal minimum wage , since by definition ,  an extens i on of pre-

ference would mean an extension of industri al awards and agre ement s .  It 

would al s o  me an a conside rab le ri se in unit l ab our c osts in an e conomy 

29 . B ooth, p .·. 3 · 
- \ . . .  
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always chronieally short of liquid capit al f or investment . F inally , 

universal preference would me an abrogation of the fundamental employer 

right to hire and fire . It the refore foll owed that employe rs had a 

l ot to  l ose if they accepted the principle of preference . 

The i s sue was important in another sense which really sub sumes 

B ooth ' s attack upon the i dea of preference 1 in that it made for an i s sue 

around whi ch employer  resistance c ould be organised . That the feel ings  

expre ssed by B ooth were shared by his contemporaries in the busine s s  

world goe s without s �ing,  for  i n  that same year a forme r supporter  of 

re and A went on record t o  report that : 

• • •  there are indi cations  that they, the employers  , 
are beginning t o  re alise the ne cessity f or the 
common defence against the tyrannical exacti ons of 
the uni ons  • • • •  30 

Yet there were deeper and more fundament al issue s involved � the 

que stion of preference , f or b oth employers and t rade unioni sts were .to a 

l arge extent , ' actors ' in a situati on whe re ultimate cuntrol over the 

i s sues that divided them l ay out side their personal jurisdictions .  F or as  

V . S .  C larke , the American observe r,  put it : 

The arguments advanced by workin g men for granting 
compul so� preference are derived fro� the nature 
and provi s i ons of the exi sting legi�ation ,  and only 
indirectly ,  and by an al ogy trench upon the grounds 
upon whi ch trade uni ons in other countrie s ,  where 
individual or c olle ctive bargaining prevails ,  justify 
their attempt s to  exclude non-unionists from employ­
ment • • • •  31 

30 J  .J;ladt}r·e-go�_s , Industrial Arbitration in New Zealand :  i s  it a Success? , 
Dune din, 1 901 •P . 1 • 

31 . V . S .  Clarke , P · 339 · 
.. ..... 

: .. � � .. --: 
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C larke was b as i c ally arguing that the development of the prefe rence 

i s sue in N ew Z ealand ran counter to  the ove rseas experience in the 

sense that in othe r sy stems , pre fe ren ce attempted to protect the members 

of the spe cifi c skill  group r.r om both the empl oye r and the un skilled.  

While  in  N ew Zeal and , the aim of the t rade uni ons vms t o  exert cont rol 

over the empl oyment proc8 s s  by using the prefe rence clause s t o  l imit 

any empl oyer' s choi ce of worke rs to members  of the trade union c overin g  

the oc cupation, skilled  o r  un skil led . It followed that the empl oye r 

tacti cal re sponse was dictated by the need to  protect what he c onsidered 

to be  the right of free choice over  the empl oyment proce s s .  What m ade 

the N ew Z e aland system unique in this re spe ct was that b oth aspec t s  

of t he preference que stion ,  the t rade uni on initiative and the empl oyer 

re sp onse , were dire ctly c aus e d  by the f act that the IC  and A Act  exi sted,  

and had made provi si on for t he p rinciple of p reference to  exist . 

The gene ral climate of emp l oyer-trade union une ase was furthe r 

influenced by the fact that the C ourt under Justice Chapman had t aken 

up on it self the t ask of re gul ati on of empl oyer-empl oyee relation ship s ,  

f o r  a s  the Pre sident ob se rved i n  1 9 05 : 

an award i s  not a cont ract and d oe s  not depend on 
any c ontr act  nr � onsent , thou ght it may emb ody a 
c ont ract �ut that i_t s is  a: j udgement between pgr_tie s having in 
s ome respe c t s  the effects of a subsidiary law • • . •  

The re i s  no doub t that an award i s  made not exclusi ve ly 
t o  re gul ate  matte r s  between employers and employe e s ,  
but t o  ad just rel at ions between employe rs 
whi ch empl oye rs have an intere st in maintaining • • • •  32 

32 . Statement of the President of t he C ourt in Auckl and Builde rs and 
C ont ract ors v .  C larke , JDL,· 1 3 ,  1 51 �  p . 8�� Septemb er · 1 905 . 
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I t s  i s  thus clenr that in exer c i se of h i s  author ity , Judg e  Chapman saw 

the sub stantive matt er s for c o ntro l exte ndi ng b eyond the formal que stio n 

of di sp u t e  regulation into are a s  of r e latio nship . that in .o the r :::y s t ems 

would have bee n left t o  the natural int erac tio n b e 1me�:: n emp loy er s ani 

trade u nio n s .  Whi le th i s  statem ent di d l ittle to ab ate emp loyer 

ho..s.±i l i ty t oward the Arb itrat io n C ourt , it made trade u nio n antago ni sm 

toYJ.:;rd C hapman adm ini strati o n  a f a it accomp l i , sinc e  the i mp licat io n  that 

it was in the e mp loy er intere st that ·e!!iplvy er-emp loy e e  r e latio n s  should 

b e  adj u st ed seem ed to p rove trade unio n claim s that t h e  C ourt nas 

leaning t oward the emp l oyer . 

P r ef e r e nc e thus for m s  a p ar t  of a larg er develop ment at a time 

when th e C ou rt seemed det ermine d  to intrude furth er into th e 

e mployter-emp loy ee r e le.tio nship s .  I t  d id thi s by a serie s of de c i s ions 

i ntended to e xt end c o ntro l  no t o nly o v er preferenc e, but al so over 

app licatio n s ,  the for m  of ev id enc e ,  and th e m o de of p r e sent at i o n .  

I n  addit i o n  the C our t al so laid d ovm t h e  e c o nom i c  t erm s u nder whi ch 

increment al inc rease s in awards and agr P. eme nt s would be adj u sted . 

Apprent i c e ship and the I nc ompet ent Worker : Further C au se s of C o nf l i c t . 

The emp l oy er r e sponse to t he l imitatio n s  impo sed gy app r e ntic e ship 

regulations w a s  b a s ic ally to ig no r e  them , through a c o mb inat io n  

of delib erate d e s ign o r  ne gle ct 1 unt i l  app rehended by a I n sp ector, or t o  
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manipulate the rule s t o  their own advant age . They were f re quent ly 

as si sted in thi s  by the v aguenes s  and ambiguities f requently t.o be 

found in award cl ause s re lating t o  apprenti ceship . A c ommon weaknes s  

f or example w a s  fai lu re t o  specify the number of apprent i ce s  t o  be 

employed in relati on t o  the number of journeymen in a firm,  while a 

sec ond pr oblem was c re ated by the f re quent f ailure t o  impo se an upper 

age limit at the p oint of ent ry. 

The ov erall s i tu at i on was c omplicated by the exi stence of spe ci al 

provi s i on s  und e r  the IC and A Act relat ing t o  the empl oyment of age d,  

infirm or 'in c ompetent' worke rs, who se failure to  meet the st andards of 

effi ciency required by the t rade: was offset by provi si on s  whe reby they 

c ould be emp l oyed at a l ower rate than that p re scribed in the award o r  

indu strial agreement .
33 

Thi s was anathema t o  skilled trade smen, wh o by 

hi st o ric t radi t i on exerci sed c ontrol over entry t o  the c raft by spe cifying 

the number of apprentices t o  be c ont rolled by one j ourneyman . In their 

view1 the empl oyers were t ak ing advant age of a l o o se labour market f or 

skill , by in many c ase s ,  overmanning with apprenti ces,  who were in wage 
I 

te rms a cheap s ou rce of l ab our . Thi s  practi ce was re ported t o  Tom M ann, 

the B riti sh uni on leade r on hi s first vi sit t o  New Zealand in 1 902 . A s  

a p ai d-up member o f  the Amalgamated S ociety of Engineers,  h e  made a h abit 

of vi sit ing ove r seas branche s of the uni on  whenever he c ould . H e  f ound in 

Wel lingt on , c on side rable ange r and f rustrati on at the high level of 

unempl oyment t o  be f ound among l oc al members . On a furthe r visit t o  

Chri st church . . h e  t alked with the l o c al se cret ary, who blamed a similar 

33 . IC and A Amendment A ct, 1 898 , c. 6. It should be noted that the 
legi slat i on did not u se the term 'inc ompetent' in a dero gatory 
sense, but simply as a semant i c  devi ce t o  demarcate t he skille d 
from the n on skille d .  
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unemployment prob lem on the emp l oyers de liberate m� suse of the 

apprenti ce ship regul ation s :  

rn s t e ad of having ab out on e b oy t o  three meN1 it was 
the c ommon thing in s ome f i rms t o  have two or 

thre e  b oy s  to one man ., • •  With ·rega.r:d .to e stabli'shin_e 
the p rop e r  rat i o of 1nen t o  boy s they h ad re que sted 
the C ourt to d e al with the m atte r ,  and had submitte d 
prop o s al s  on the sub ject ; but the emp l oyers st rongly 
ob j e cted t o  l e g al inte rference on the ground s that 
the uni on c ou ld n ot speak f o r  the wholeof' the i!ldu stry in the 
di st ri c t ,  but only for the l o cal memb e rs • • • •  Yet it 
was an urgent matte r,  for s o  many mo re b oys entere d  
the t rade than the re was room f o r  a s  jou rneymen, t hat 
when they were out of the i r  apprentice ship s ,  a lar ge 
prop o rt i on of t he m  had to l e ave the t rade alt o gethe r 

• • • •  34-

Thi s c on c e rn at the abu se of c raft trad i t i on was shared by other uni on 

official s  who s aw that the que s t i on of ade qu at e  app renti ce ship rul e s  

was linked with the mat t e r  of unde r-rate pe rmi t s ,  an d  that empl oye r s  

we re u sin g b oth t o  the i r  own advant age . 

Evidence t o  supp o rt thi s view was offe red t o  the L ab our Bill s 

C ommittee of the House of Rep re sent ati ve s  on 1 3  July 1 904. · ' W"/ :r .. 

H ampt on of the Wel lin gt on T rade s C ouncil stated that emp l oye rs were 

delibe rately c ircumventin g the system ·· by the fo l lowing means.  If 

C onciliati on Board Chai rmen refused t o  grant unde r- rate pe rmit s ,  the 

empl oyers would tend t o : 

go out side that alt o gethe r by indenturing the se 
incomp etent s as app renti c e s , notwith st andin g the f act 
that t he men may be twenty- seven, thi rty, or forty 
years of age ; he may be ,over-::e �hty y ears of ·age but the 
employe r is still abl e  to indenture him as an 
apprenti ce t o  the t rade • . 

34- .  T om M ann , Memoi rs, L ondon ,  1 9 67, p . 1 35 .  

35 . Evidence bef ore the L ab our Bill s C ommittee of the H ouse of Repre­
sent ative s ,  AJHR , I-9 ,  1 3  July 1 904, p . 8. 
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H ampt on went on tb argue that the obv i ous s oluti on t o  thi s prob l em f r om 

the trade uni on p oint of view, was f or the le gi slat i on t o  be amended 

by the in c lu s ion of a p rovi s i on that prevented the C ourt from all owing an 

apprenticeship clause t o  go f o rward without an upper age l imit imp osed 

on c andidate s .  H ampt on was f ol l owed by hi s colle ague W. T.  Young who 

proceeded t o  int roduce an ex ample of what the trade un i ons c onsid e re d  t o  

b e  a perni c i ou s side eff e c t  of unde r- rate pe rmits . 

Apparently an appli cati on had been recently made t o  the S e cret ary 

of the_ C arpenters '  Union in M aster t on by s ome thi rteen or f ourteen men 

who had never b een c ompete nt in the t rade ,  f or pe rmit s t o  work as under-

rate carpente r s .  He had refused t o  pr oceed with the appli c ation,  and a 

furthe r app li c ati on t o  the local S t ip endi ary Magi strate had al s o  led t o  

a refusal . At thi s  point the men h ad approached the local membe r  of 

P arliament , A . W. Hogg,  wh o t ook the matter str ai ght t o  the Premi e r.  A s  a 

direct c on se quence , the earlie r d e ci s i on s  had b een overturned and the 

pe rmits granted . 

It was Y oung' s c ontenti on that such a parl ou s situati on had 

ari sen b e c au se the Arbit rat i on C ourt h ad shown a marked relu c t an ce t o  

c ont rol the i s sue of under- rat e  permit s .  H e  went on t o  supp ort Hamp t on " nao 

h;ad , dema_nd.E.� · that the ski lled trade sman be given conside ration with the 

rhet orical s t at ement : 

As t o  what i s  going t o  b e  done with the inc ompetent s 
if they are t o  b e  prevented from going t o  a t rade , 
my c on si de r ation i s ,  what i s  going t o  b e c ome of the 
men who have spent ye ars makin g themselve s effi cient 

• • •  what i s  t o  be c ome of them if they have t o  go  out­
side the t rade and the in competent s and amateur 
t rade smen are allowed t o  fill their pl ace s • • . •  36 
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It appe ared that t rade uni on dis sati sfacti on with the way in 

whi ch permit s we re being i s sued was be ginning to b e  shared by the 

A rbit rati on C ou rt .  In De cember of 1 90 5 Jud ge Chapman u s e d  the N e l s on 

C arpente r s '  ; - C a s e ,  p reviously cited , as a model f or future appli cati ons 

t o gethe r with the foll owing supp ortin g argument : 

( a) The expre s s i on 1 worke r 1 i s  u sed in 
place of ' j ourneyman' .  because in d e alin g  with 
appli cati ons f or pe rmit & t oo narrow a const ruction 
has at time s  been pl aced on the se expre s sions and 
pe rmit s for work at a l ower wage have been refused 
because the appli cant was not a j ourneyman who had 
be c ome slow th rou gh age or infirmity , [but

' 
a man ,Viiq 

had never l e arned a trade . While the C our� has 
it self re cognised that such men are j ourneymen, 
though impe rfectly t rained journeymen , it has 
thought it best t o  s o  word the rlause as t o  leave 
it c?::_e arly open t o  t he Chai rman �f a C oncili ation 
B o arqj or othe r appointee of t he C ourt t o  h old 
such person s  t o  be within the intenti on of t he 
award • • • •

. 

( b ) The clause now gives some guidance t o  the Chair­
man t o  aid him in hi s enqui�· by p ointing out that 
he may have re ga rd t o  the appl i c an t s  cap ab ilitie s .  
his p ast earnin g� and other such ci rcumst ance s 
Chairman thinks fit t o  conside r • • • •  

( c) It wi ll be ob served that the way in whi ch the cl ause 
is framed remove s the s ource of c onfu si onxbY showing 
more clearly than f orT�,rly that it i s  not the union 
whi ch grant s the pe rmi t ,  but the Chai rman !Or a 
.Boardf, _ or othe r independent pe r s on-app oint e d  
by t�e C ourt • •  � .  The e s senti al feature of the pre sent 
clause i s  that the workman shall go dire ctly t o  the 
B oard @r t o  a Stipendary Magi strat� ·While p owe r i s  
given t o  c ome t o  an agreement with t he uni on official s 
whi ch shall render thi s unne c e s sary • • • •  37 

It appe ars t h at the p ractice of trade uni on s e c re t arie s exerci sing the 

authurity t o is sue pe rmit s had ari sen as a cus t om without spe cifi c 

definiti on in l aw, since the IC and A Act of 1 898  cre ated . n o  c ate gori cal 

37 . Ne l s on C arpenters ' Award, c . 5 ,  ,�DL, 1 3, 1'4.3 ,  PP •  4.5-li>, .January -1 905.  



re sponsibilities  re garding under-award rate s save that they should be  

granted " • • •  on the application of  any of the partie s  at any time 

38 durin g the currency of an award . " 

From the trade union point of view, the re striction imposed on 

their role by the re-definiti on of the terms under which permit s could 

be i s sued was a hi gh price to  pay for loss of authority ove r the pr ocess  

of application .  For the model clause simply gave the individual applicant 

greater freedom to  app roach official s  out side the trade . Iri' le gal terms ! . 

the P 1�sident of the C ourt was acting with perfectly legitimate intentions 

in clarifying this p oint of law .  But he was also breaking the c ardinal 

and unoffici cll rule of ' custom and usage ' • In othe r words since 1 898 . 

the practice of trade union secretaries  i s suing permit s had bec ome a part 

of the network of quasi-official behaviours whi ch empl oyers and t rade 

unions alike follow in their day t o  day relations . 

Judge Chapman ' s motives  we re not purely the result of hi s z eal 

for administrative tidine s s  and . standa7ld -- rule s of behavi our .  F or in 

making his wage pronouncement in the Nelson award, he pointe d  t o  the 

fact that in the Nelson district , the need f or fully trained men was not 

large , as he stated in his summation :  

In N e l s on a fully c ompetent carpente r i s  undoubtedly 
worth the m�n�mum wage of 1 s � 3d .  per hour, but it i s  
found that by far the greater - number are re ceiving 
less �and we are satisfied tnat this i s  be cause  many 
of them arenot c apable of earning the minimum r ate f or 

competent . men �  The class of work in N e l s on i s  not 
such as  t o  cre ate a large demand for first class  
tradesmen. The C ourt has met with constant difficulty 
in dealing  with under-rate men and their employers 
• • • •  39 

38 . IC and · A  Amendment Act , 1 898 . c . 6 . 

39 . Nel son C arpenter s '  Award, p !  45 •  . .. 
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Thus h i s  response in d r awing the terms of under- rate permi t s  was 

influenced by the fact that the l ocal lab our market was unable t o  

supp ort a b ody of hi ghly ski l l e d  t rad e smen .  But thi s imp ortant fact,  

� o :r- suppJj; �lrl d·.�:nir'i.d. , that the c l aim for fully trained men could not 

b e  su stain0d outside the urban centre s ,  given the natu re of the l oc al 

work in ma�y smalle r t owns and count ry distri ct s ,  was i gnored by the 

t rade uni on s .  The N e l s on de ci si on was not seen as an attempt by the 

C ourt to r e s p ond t o  the immediate re alities of l ab our demand , . but . as a 

di re ct att ack on the r o l e  of the t rade union sec ret ary in the· matt e r  

o f  pe rmit appli cation s .  

As far a s  the Trade s and L ab ou r  C ouncil s we re con ce rned , the 

N e l s on de ci si on simply granted inc ompet ent workers free ae c e s s  to pe rmit s ,  

and i t  was cl aimed at the 1 906 C onf e rence , that as a consequence of thi s 

freedom, work e r s  we re now b e in g  di scharged by empl oyer s  be c ause they 

refu sed t o  a ccept an under-rate statu s .  
40 

It was the c onside red view of 

the Executive C ommitte e  that the : 

• • •  the w ords ' inc ompetent · worke r ' should be used in 
awards in s t e ad of the word; ' under-rate · ·  worke r

.
' and 

in al l  award s f!!oile _for skilled. :).abo_\,lr the wor·d§ 1 j ou_rneyman 
-:. . .. l who h� � s e rved ' a f'Ul"l t erm of' appr.e.nt)..ce..shi_p1 .  
should b e  sub stituted f or the v;.ord ' worker'  • • • •  41 

C oncern was al so expre s s e d  at the del e t e riou s effect the new permi t  rule s  

were h avin g in other are a s . · . M cL aren claimed that the employers were 

now s e curing the count ry side in s e arch of men wh o could be c l as sified a s  

40 . Trade s and L abour C ounc i l s  Annual C onference Report , 1 906 , p . 6 .  
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under-rate workers, while · J .  Barr was of the firm opinion that no 

further di s cussion should be all owed on the grounds that the situation 

c onfirmed " • • •  what has been said from tin1e t o  time by empl oyers,  that 

the minimum wage has become the maximum wage , and that workers accepted 

the positi on" . 42  In other words , the growin g number of under-rated 

empl oyees in the labour force was making the e stabli shed minimum rate of 

an award , the maximum rate prevailing ,  in ste ad of a base rate from which 

the trade union could bargain prevailing rates upward . 

The Trades C ouncil ' s  as sumpti on that empl oyers were deliberately 

manipulating the under-rate principle t o  their  own advantage , seemed t o  

gain stati sti cal support f rom Labour D epartment returns for the peri od 

1 904-1 907 , and from source s published in the J ournal of the Department 

of L ab our during the sam� t ime . The dat a  will be di scussed in some ·:vhat 

m)re-�etail · subse4uently� - _ but for the moment it i s  important to  

noti ce that the offence of paying below the award rate without a permit , 

was the large st single offence reported before the C ourt in the period. 43 

A further impre ssion of the re sultant effects of the expan sion 

of the avail ability of under-rate permit s was contained in an editorial 

in the Dunedin Evening Star f or 1 July 1 908 . In di scussing proposed 

amendments t o  the IC and A Act , the paper  attacked the c onfusion now 

rampant through the apprenti c e ship system as a re sult of the wide 

appli cation of the under-rate proceclurd � ,  it as serted : 

42 .  'ibid�- ,  p . 8 .  1 · ..• 4 0 -

43 . Department of Labour Annual Report AJHR, H-1 1 D ,  1 906 



A s  a re sult there in in Dunedin tod�, a number  of 
half le arned tradesmen , who s e  sole ambition i s  t o  get 
a p e rmit t o  work as an inc ompetent trade sman, s o  that 
under pre sent conditions the que stion of boy s  learn­
ing a t rade is  a perfe ct farce with the present 
machinery . The soone r the Arbit rat i on C ourt re al i se s  
thi s  mi st ake and repairs i t  the bett e r  for b oth the 
employer and the empl oyed • • • •  44 

By then1 h oweve r,  the whole que stion of apprenti ce ship and unde r-rate 

permit s  had been rele gated as an i s sue to  a relatively minor item f or 

governmen t  attention,  as Millar strove t o  maintain the credibi lity of the 

IC and A Act against a b ackground of indust rial unre st . 

The Effect  of  Arbit rat i on C ourt Poli cies on P reference Apprentice ship and 

Unde r- rate Permit s .  

It i s  clear that the policy of st andardi sati on of p refe rence c lause s 

put in t rain by Justice  Chapman ,  had perme ated the enti re IC and A sy stem 

· some thre e  y e ars after he took up hi s position on the C ourt . By 31 M arch 

1 906 , of s ome one hundred and fifty-nine awards in operat i on ,  one hundred 

and fifteen c ontained such st andard c lause s ,  p reference had been refused 

in fifty c a se s ,  no appli cation had been made in four cas e s  and three 

uni ons en joyed a form of unconditional preference .
45 

A further indi cati on of the importance of the i s sue s discu s sed  in 

thi s chapte r  was their high incidence as the c ause of offence s  revealed 

by the stat i stical returns referred to below .  The relative number and 

44 . ES , 1 July 1 908 . 
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fre quency of C ourt act i on s  inv olving the se i s sue s wi ll now b e  an alysed 

in the f ol l Gwin g  t ab l e s ,  The avai l ab le data c ove rs the c omplete t e rm 

of Justice Chapman ' s app o intment and i s  subdivided .in t o  ten c ate gorie s 

of offence unde r the t e rm s  of indu st rial award s and agre ement s :  

( a) F ai lure t o  p ay  award rate s ; 

( b ) W o rk e r  ac cept ing l e s s  than an award rate ; 

( c) F ailure t o  give prefe ren c e  under the t e rms of an award o r  

an agre ement ; 

( d) I r re gularit i e s  in the ob servation of Apprentice ship Re gu­

l ations ; 

( e ) F ailure t o  p ay holiday money as p re scribed under an award 

o r  agre ement ; 

( f) F ailure t o  p ay overtime f o r  work c ompl eted , and re ciprocal 

f ai lure t o  c l aim on the p art of an emp l oyee ; 

( g) Di smi s s al without cause , f o r  app arent t rade uni on activit ie s ;  

( h) F ailure t o  ob s e rve award c ondition s  re gardin g the work 

envi ronment ; 

( ; ) O tb ff t d b · t · 
46 

� . e r  o enc e s  n o  covere y p rev:tous e a  e gor:te s .  

46 .  Sour ce s f or all dat a  used in t ab le s  are , Department of L ab our Ar�ual 
Report , AJHR, H-1 1 D ,  1 906 , and JDL , 1 2-1 6 ,  1 39-1 78,  Sept emb e r  1 904 
to Decemb e r  1 907 . 
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Table F our ( a) . 

Number of Enf orcement Actions he ard by the Arbitrati on C ourt : September  

1904 - De cember 1907 .  

LOCATION OF HEARING . ( a) ( b) ( c ) ( d) ( e) . ( f ) ( g) ( h) 

( 1 )  Wellingt on City 1 31 6 1  1 08 1 2  48 44 4 0 

( 2 ) Wellingt on District 1 21 41 29 9 0 24 0 0 

Auckland City 36 26 1 6  1 6  6 6 0 1 

Auckland District 1 5  20 1 6  0 0 0 0 0 

( 1 )  Christchurch City 50 28 1 0  32 1 5  1 4  1 1 

( 2 ) Chri stchurch District 1 7 4 0 2 0 33 0 0 

( 1 )  Dune din City 49 23  7 29 0 1 6  0 5 

( 2 ) Dunedin District 1 0 0 0 0 0 0 0 

( 1 )  Others City 7 4 1 5  0 0 2 0 0 

( 2 ) Others D i strict 0 0 0 0 0 0 0 0 

TOTAL ACTIONS (NATIONAL) 427 2 07 . 201 1 00 69 1 39 5 7 

( i ) 

1 
. 0  

0 
0 

1 4  

4 

3 

0 

0 

0 

22  



T able F our ( b ) 
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Aggregate Number  of Enf'orcement Acti on s by Indust ri al District s .  

DISTRICT ( a) ( b ) ( c ) ( d.) ( e ) ( f) ( g) ( h) ( :i.) 

( 1 ) Wellington 

( 2 ) Auckl and 

( 3) C hri stchurch 

( 4) Dune din 

( 5 )  Other Districts  

252 1 02 

51 

67 

50 
7 

T able F our ( c) 

46 
32 
23 
4 

1 37 21 48 68 4 

32 1 6  6 6 0 

1 0  34 1 5 47 1 

7 29 0 1 6  0 

1 5  0 0 2 0 

Aggregate Numb e r  of Acti ons by C atego£1 in All Indu strial Di stri cts . 

C ategory Number of C ases Ranking 

( a) 427 1 

( b )  207 2 

( c ) 1 91 3 

( d) 1 00 5 

( e) 71 6 
( f) 1 39 4 
( g) 5 9 
( h) 6 8 

( i) 22 7 

0 1 
1 0 

0 1 8  

5 . 3  
0 0 



Tab 1 e F our ( a )  

Ranking of Distric t s  in Terms of Aggregate Number of Acti ons 

Heard by the C ou rt in Each Di strict . 

DISTRICT AGGREGATE RJI.NKlliG 
NO .  OF CASES 

Wellington 633 1 

Christ  church 230 2 

Auckland 1 57 3 

Dune din 1 33 4 
Other D istricts  28 5 

A numb e r  of important conclusi ons  arise from the data  that give 

weight t o  the trade union argument that employe rs were t aking advantage 

of the re gulat i ons  appertaining to  apprenti ceship and unde r-rate permits . 

F ailure t o  pay the rate prescribed in the award i s  t antamount t o  employ-

ing a worke r without an under-rate permit as prescribe d by the law .  With 

four hundred and twenty-seven actions falling into this category, it i s  

logical t o  a s sume , given the further figure of two hundred and seven 

cases involving workers who were willing to accept below-award rates ,  

that a conside rable  numbe r of employe rs were i gnoring the re gul ations 

alt ogether.  It  is  also intere sting t o  noti ce that the se two cat egories  

of  offence account for over half the number of enforcement actions taken 

before the C ourt in the period . If we add t o  these the two hundred and 

one act i ons involving · preference , and the hundred c ase s involving 
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apprentice ship , then the si gnifi cance of the three i ssue s di s cus sed in 

thi s chapter come clearly int o focu s .  Stati sti cally they acc ount f or 

nine hundred and thi rty-five actions out of an aggre gate total of one 

thousand one hundred and seventy- six . It i s  theref ore safe t o  as sume 

that in terms of offence s again st the IC and A Act , the que sti on s  of 

prefe renc� apprentice ship and under-rate pe rmits had by 1 907 t aken on a 

national si gnifi c ance , with the matter of abuse of the provi sion f o r  

under-r ate  pe rmits dominating t he whole scene . 

Thi s  impre s si on is reinf'orced by � an _;Lnport ,U').t ad.ministrat.ive .. 

siU.e-ef'fe c t , for , the cent ral i s ation of t he reporting and proce s sing 

of offence s unde r the Labour Department also  c reated a filte ring _pro c e ss  

with the deci si on to  proceed with an acti on dependent upon official 

approval . The actual numbe'r of offence s proceeded with therefore b e ars 

no re lat io nship t o  the p otenti al  number of offence s reported.  Given 

possible furthe r l imit ati on on the rep ortin g  system at t he local l evel ,  

i t  i s  prob able that the numbe r of offence s oc currin g was hi gher than even 

the Department of L ab our realised .  

It must plso  be borne in mind that a given citation for an 

offence c ould cove r eithe r a single employe r or a numbe r  of employers . 

which me ant that a judgement given in one c ase , could c over a numbe r  of 

empl qyers unde r the same penalty . Thus, the actual numbe r  of empl oy e rs 

found guilty was p r ob ably large r than the number of case s actually cited 

before the C ourt . Ultimately, what was demon strated in the peri od after 

the N el son case of  1 904 , was the fact that Ju stice Chapman ' s attempt to  
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assi st the employer through the grariting of greater freedom of 

applicati on for unde r-rate permit s had n o  real effect upon employer 

conduct as measured by the numbe r  of offences  they committed against 

the rule s  l aid down in awards .  

An even more significant i s sue was �aised by thi s statistical 

record of empl oyer  behavi our in the peri od .; the fact that empl oyers  

were , s ome ten  to  twelve years afte r  the pas sing of the IC  and A Act , 

still tre ating the law with a c ombination of intransigence and dis-

regard. That this gene ral attitude concerned the Arbit ration C ourt 

was demonstrated on 1 5  December 1 904 at the c onclu sion of the C ourt ' s 

proced .ings  in Napier .  The President on thi s occasion f ound it  nece s sary 

to  warn empl oyers in the following strong t e rms : 

I must say we have felt di s appointed with what has 
transpired . Last F ebruary we sat in N apier  for a 
con siderable time , and found that empl oyers  constantly 
rai sed their own i gnorance of awards and agreements 
they worked under as grounds • • •  · ·fn:r' ei th<::r the di smis sal 
of charges or f or  miti gated penaltie s .  Over and over 
again we spoke t o  them on the subje ct .  Our remark s 
became publi c ,  and ought t o  have been noticed by the 
employers, but what was sai d  on that occasion ?Dd the 
leniency we showed seems t o  have had little or no effect • • • • 
Under the circumstances it seems to  us  that the 
empl oyers have been fto  say the least i.na:ttenti ve to  
the terms of awards and agreements l£y which they are 
b oun!}_ and we wi sh them t o  understand that the 
leniency we have shown on thi s  occasion will not be  
shown on future occasion s  • • • •  47 

It i s  indicative of the intenti on of the Pre sident on thi s occasion, that 

he summoned the l ocal se cretary of the Employer s '  Association t o  the 

C ourt to hear his c omments .  

47 . Remarks of M r  Justice Chapman ,  JDL ,  1 4- s-1.43 , pp . G0 -61 , January 1 90 5 . 
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It appears however, that the stricture s of Pre sident on thi s occasion 

had little or no effect upon the empl oyers ,  for they continued to 

cernmit�· tho se'- ini"PI1.ctlon'3 o f  which, the Pre sident had compl,,::..n.ed . 

There can be no doubt that in the peri od between 1 900 and 1 907 , 

preference ,  apprenticeship and unde r-rate pe rmits  were n ot only out­

standing matters of c onflict between employers and trade uni on s ,  but on 

the lab our s ide ,  symbolic  i s sues of principle . F rom the t actical point 

of view, the IC and A system appe ared to be a l ogical weap on f or the 

extension of t rade union control over the employment proces s ,  and pre­

ference was intended to be the cutting edge . Jnevitably 1 ; , both the 

C ourt and t he government re acted strongly to the growing c all for s ome 

kind of statutory prefe rence with President Chapman in particular, 

anxious to pre serve the rights of employers · .in tho se c a s•3 s  

preference had been granted . 

· · . .  1 where 

The apprenticeship and under-rate i s sue s were inextric ably linked 

in the sense that they emerged as matte rs of national c ontenti on from the 

ori ginal growing concern in the skilled trade s at what was believed t o  

the erosion of t he status of the trade sman. After 1 904 , the trade uni ons  

took the line that the Nelson C arpenters '  Award, which extended the te rms 

of under-rat e  applications ,  reduced the re sponsibilities of the trade 

uni on secretary, and f ormalised the powers of C onciliation B oard Chair­

men and Stipendiary Magi strates t o  receive direct appli cati on from 

individuals, was in f act an open tnvitation to  employers t o  abuse the 

princ iple . 
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in thi s matter there can be no  doubt that Justice Chapman ' s 

deci si on to  permit the extension of the terms of under-rate permits  t o  

v:i.rtually any employee who wi shed t o  apply : must have tended to increB.se 

the incidence of employers who would see thi s move as a license t o  

reduce labour c o st s ,  by inc re asing the number of under-rated men i n  their 

employment . 

But the se matters , important as they were as causes of f rustration 

and concern t o  t he trade uni on movement ,  and as symb ol s of the growing 

tendency of the C ourt to  standardise and centrali se its  decisions , were 

subsumed by a larger i s sue - - the effe cts  of the C ourt ' s p olicy upon the 

functions of the IC and A system as a di stribut or of income . It i s  this 

question that aroused both employers and trade uni ons ,  and demonstrat ed 

a fundament al cleavage betwe en them . F or while the trade union s  tended 

to  see the award system as a process  whe reby labour' s re lative share of 

income could be incrementally increased at the time of re-negoti ati on, 

the employe rs in turn s aw the proces s  as a needle ss extensi on of lab our 

cost s and demanded that wage s relate dire ctly to industri al efficiency 

and increased p roductivity. It is now time to. examine the C ourt ' s 

approach t o  wage questions in the context of the ' st ate  of the e c onomy, 

state of the industry '  p olicy adopted first by Justice Chapman and 

carried on by hi s succe s sor, Judge Sim, in the terms of the divergent 

re sponse s from employers and trade union s  to such initiatives .  
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CHAPI'ER S IX  

The Underlying Economi c Issue s :  1 900-1 908 . 

The fundament al que stions of empl oyer and trade union re sponses 

to the various initiative s taken by the Arbitration C ourt in the matter 

of an evolving wage s policy ,  c an only be  fully understood within the 

1 
context of economi c development in New Zeal and.  · It is  therefore 

neces sary to consider fir st in descriptive priority,  some of the structural 

economic problems facing the c ount ry prior to  1 900 . 

In examining the pe ri od from 1 860 to  1 895 , Hanham has sugge sted 

that a number of important limiting factors contributed to the cyclical 

nature of the booms and depre s sions which distinguish economic progre s s  

during that time . He has classified the se as :  

a shortage of goods f or export which led to  balance 
of payments difficultie s ,  a shortage of indigenou s  
capit al which led t o  a dependence on the London 
capital market ,  fluctuations in world prices for 
primary produce , the prevalence of a boom mentality 
among the dire ctors and management s of banks and othe r 
financial institutions  which caused over-lending and 
an exce s sive rise in land prices , and the tendency 
for  immigrants to  crowd into the towns rather than to 
join in the ri sky and difficult fight to open up the 
c ount ry .  T o  theBe factors should be added two others ,  
a marked short age of capab le men of  busine s s  and of 
e c onomic ide as • • • •  Governments from the early sixtie s  

1 .  The standard general work on the economic  development of N ew Zealand 
i s  J .B • . C ondliffe ,  New Zeal and in the M aking, London , 1 963,  s econd imp . 
In addition, M . F .  Lloyd-Pritchard, An E c onomic Hi sto� of N ew Zeal and 
t o  1939 , Auckland,  1 9�0, has much useful statistical. data on that 
peri od . The f act remains however, that apart from graduate re search, 
and a number of official banking historie s ,  much work remain s  to be 
done on various aspects of economic development in the period down 
t o  1 914 .  
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were only too  ready t o  b orrow money _ • • •  but they showed 
little awareness  that government expenditure could 
be used to  give a sense of di rection t o  the whole 
economy • • • •  Treasurers  like Reade r and Vogel were 
incapable of the close applicati on to admini strative 
details  whi ch enable s a gl orious vi sion of the future 
t o  be transformed into a d etailed programme for 
development . • . •  2 

To  this patte rn of directional c onfusion at the centre of poli cy making 

might b e  added the various structural problems the count ry f aced . Small 

scale market s and a pattern of settlement that made for re gional rather 

than national c on sciousnes s ;  a physical te rrain that made communications · 

difficult with reading systems and railways sub ject to  a spasmodic 

rather than a c ontinued policy of government spending .  In the North 

Island, the Maori l and wars of the 1 860s and early 1 870s, also  tended to  

delay the groWth .of:rural populati on _ that was the prerequisite for a 

viab le patte rn  of closer settlement . F inally, there was the underlying 

problem of t he need for an export staple that would give the country a 

long  run inc ome and finance the need for import s required by the newly 

settled country .  

In the 1 880s and 1 890s ,  this l atte r problem was bein g  re solved 

as the natural asset of highly productive pastoral land came steadily 

int o · �  u s-o .  ... 
' At the same t ime , the international economic depre ssion 

that had adversely affe cted pri ces for agricultural products on world 

market s ,  be gan t o  l ift during the early 1 890s . The re sult , acc ording to  

Lloyd-Pritchard ,  was  that the national average of t ot al trade per  head 

in the period 1 896 t o  1 91 3  was more than thi rty per cent higher than in 

2 .  H. J . Hanham, ' New Zealand Promoters and Investor s :  1 860-1 895� in 
· R . Chapman and K .  Sinclair  ( eds) Studi e s  of a Small Democra9y: 

E s sgys in h on our  of Willi s  Airey , Auckl and, 1 963 .  pp  56?7 · 
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the seventeen year pe ri od before 1 896 . 3 

Thus by 1 900, unde r the stimulati on of gove rnment p olicie s ,  

not ably the Advances to  Settlers Act of 1 894, the future of  the agri� 

cultural indu st ry as the prime source of export income was e stablished .  

But by the same t oken ,  s o  was l ong t e rm uncert ainty . For  while primary 

agricultural producti on and associated processing for export were and 

remain, the fundamental source of export inc ome to thi s day,  the nature 

of the external market has required that the New Z e aland producer accept 

the fact that the level of final export market pri ce s are out side his 

c ont rol . In c onsequence , fluctuations  in the internati onal price level 

have resulted in a t raditional patte rn  of instability in gro s s  export 

income with b oth short and l ong run imbalances in the n ational current 

account an inevitable re sult . Thi s has conse quently led one leading 

econ omist to characterise the economic history of New Z ealand as one 

which refle ct s  " • • •  

· the inst ability o f  a dependent e conomy" • 4 

In orde r t o  sust ain his argument f or st ructural inst ab ility, 

Simkin examined availab l e  data on populati on,  ;trade and income trend s ,  

an d  on this basis, developed the following argument . In the peri od from 

1 850 to 1 91 4, the N ew Zeal and economy went through a serie s of cyclical 

movements of the f ollowing  ·i >- �. �� i.·.) �s.. From 1 850 t o  1 870 the period s  are 

decennial and marked by f luctuations in economic activity that range from 

weak to moderate . From 1 870, the cycle period became one of fourteen 

3. Lloyd-Pritchard,p . a:l} .  • 

4. C .  G.F .  Simpkin,  The Instability of a Dependent E c onomy, Oxford ,  1 953 .  
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years to  1 882 , turning downward into a peri od of depression that lasted 

until 1 895.• 

By contrast , he categorise s the period after 1 895 int o the 

following di stinct sub peri ods : 

( a) 1 895 - 1 904-, Steady Progre ss 

( b) 1 904- - 1 907 ,  Ac celerating Progre ss 

( c) 1 907 - 1 909 , Mode rate Downswing 

( d) 1 909 - 1 91 1  , Moderate Upswing 

More recent studie s of national c apit al formation, using different 

stati sti cal techniques ,  have tended t o  support the hypothe si s that 

Simkin was putting forward , that the period from 1 900 to 1 907 was one 

of first steady, then ac celerating economic progress ,  foll owed by a 

5 
slight downswing after 1 907 and a moderate recovery after 1 909 . 

The question of the general level of e c onomic activity in the 

c ount ry had very important ramificati ons for the Arbitrati on C ourt afte r  

1 903, for while the IC and A Act had imposed responsibilities  upon the 

C ourt in the matter of wage fixing,  i t  had said nothing about the economic 

crite ria the agency should employ as a matter of general policy in 

c arrying out such duties ·. 6 A s  one c ontemporary observer put it " The 

5 . J .A. Dowie ,  ' The C ourse and Character of C apital F ormati on in New Z e al and ' , 
NZEP, 2 ,  2 ,  1 966 . pp. 38-58 .  
' A  Century O ld E stimate of the N ational Inc ome of New Zeal and ' , 
Australian Economic History Review,  7,  2 , 1 966 .w 1 1 7-1 31 . G . R.HavJ€ ,' Income 
E stimation f rom Monetary D ata' , The Review of Income and Wealth ,  21 , 3 ,  
1 975 , pp 301 -307 . 

6 .  It appears that Reeve s him self h ad not clearly "'antic-inate d  the 
C ourt ' s role in thi s re gard because he publicly expressed surpri se in 
1 900, at the degree of inte rventi on in p� fixing now requi red of the 
C ourt .  See his introduction to H . D .  L l�d, A C ountry Without Strike s ,  
New York, 1 900, p . 9 .  
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ori ginal Act was silent in regard t o  the principle of wage payment 

and could therefore afford no  guidance  in thi s matter to  the B o ard or 

the C ourt" . 7 

It will be  the main purpose of this chapter t o  examine the C ourt ' s 

attempt s to  evolve an effective wage policy in the light of the economic 

background which has just b een described ab ove , and i"ts-. approach the 

overall issue through three important areas of analysi s .  

First c onsideration will b e  given to  the position t aken by the 

C ourt toward it s dutie s as a general p olicy maker in wage matters .  This 

will be f oll owed  by an examination of t rade union re sponse s t o  C ourt 

initi ative s in the vexed areas of minimum and livin g  wage decisions . 
I 

Fin ally, attention will be  turned to the employers c ountervailing  

demands that wage fixing rel ate more di rectly to  productivity and that 

premium rates  b ased on eff ort form the core of the wage fixing proce s s .  

The E conomic s  o f  C auti ous  Pragmati sm : the C ourt and its Wage Policy.  

The point has already been made that the actual process  of wage 

fixin g as defined in the ori ginal st atute , was sub sumed under the term 

industrial matters ,  but never fully e nunciated as a set of admini stra-

tive procedure s .  In consequence , the C ou rt ' s e arly attitude toward its  

functi on as  a wage fixing t ribunal was one of caution in seeking an 

7 . C ited in H.  B roadhead,  Stat e  Regulation of Labour Dispute s  in New 
Zealand ,  Chri stchurch , 1 908, p . 58. 



appropri ate b al ance b etwe en worke r demands and the ability of the 

employe r t o  pay .  In a l ette r t o  the L ondon Time s ,  Sir J o shua Wil l i ams , 

the first P re sident of the Arb itrati on C ourt , de scrib ed the duties of 

the C ourt as re gul ate d  by the need t o :  

• . •  p ron ounce such an award as will enab le the 
parti cul ar trade t o  be carried on , and n ot t o  imp ose 
such conditions as w ould make it bette r f or an 
emp l oyer t o  cl o se his  work s ,  or for a workman t o  
ce ase working rathe r than t o  conf orm t o  them • • • •  8 

I t  was thi s s e arch f or an effe ctive po licy that was t o  link Judge 

Williams in a line of lineal de s ce nt t o  hi s immediate su cce s s ors in 

office . 

At t he same time ,  the C ourt did attempt en one o c c asi on t o  

de volve the wage f ix in g functi on up on the parti e s  in a quasi-expe rimental 

way . Thu s  in the New Z e aland Bo otmak e r s '  Award delivered in Chri stchurch 

in 1 896 , permi s si on was granted to f o rm a spe c i al C onci l i ation B o ard t o  

meet e ach S ept ember du rin g  the t e rm of t he award . Thi s all owed f or a 

multi- l at e ral and ind ependent proce s s  of C on c i l iation ,  b e c au s e  the B o ard 

was al s o  emp owered t o  deal with out s t anding que sti ons of re munerat i on .  

Unf ortunat e ly what c ould have become a p r omi sing model f o r  other industrie s 

9 
was ab andoned in 1 897 . -

The de c i s i on t o  di scontinue this expe riment was a cle ar indi c ati on 

that the C ourt had de cided t o  t ake upon it self the primary ri ght t o  

resolve wage matter s .  In the proce s s  of devel oping thi s role , the C ourt 

8 . , ;ibid, • p . 59 . 

9 . JDL, 5 ,. 43,. P •477 ,  April 1 896 .  
' . 



1 57 

added a further emphasis to  the doctrine of the public interest for 

there sub sequently emerged the belief,  carried to new dimensi ons by 

Justice Chapman and Justice Sim after 1 903 , that in wage fixing,  the 

C ourt owed a duty not only t o  the parties  but to  the i :-HlustriaJ. economy . 

In othe r words ,  the Arbitration C ourt when considering an 

appli cat i on for an increase in an award rate ,  would t ake int o c onsider-

ation as a b asic prin ciple , what can be called the ' prosperity of the 

I 
specific industry as a factor in judgement • This was first enunciated 

as an award making principle in 1 901 1 when Justice C ooper refused a 

further award increase in the Thame s Mine rs ' C ase . on the grounds that : 

We are sati sfied that the gold mining indust ry i s  
notwithstanding the increased output f rom the Waihi 
Mine in a languishing and depre ssed condition • • • •  

The C ourt i s  not in our opini on ju stified in s o  
increasing· the rate of wage s as to  de st roy or in 
some me asure cripple an indust ry, upon whi ch so many 
workers now depend for their livelihood and in which 
so  many individuals  have inve sted their money • • • •  1 0  

One consequence of this policy ,  was the inevitable assumption on the 

trade uni on side , that where profit s were being made , a case for a wage 

increase was self evident . Indeed thi s view was endorsed by Justice 

C ooper in the Chri stchurch T anners '  and Fellmongers'  Award of 1 901 , when 

he said :  

1 0. Book o f  Awards ,  3 ,  p . 24 .  
The off�6ial hist ory of the gold indust ry tends t o  support the 
judgement of Judge C ooper in thi s  case . By 1 91 2 , the production 
level had dropped by one third of what it was in 1 909 , and 
remained virtually frozen at that level until the 1 930s .  Ironic ally 
in the author' s view the Waihi Strike of 1 91 2 ,  occurred at a time 
when deposits in the mine were beginning t o  fail.  See  J . H.M.  S almon, 
A Hist orY of G ol d  Mining in N ew Zealand,  Wellington ,  1 963,  p . 240,  and 
p .  263 .  
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It i s  quite clear that a good deal of the 
information upon whi ch the union must nece s s arily 
rely to  base a claim for higher wage s i s  in the 
possession of the other side , and that i s  the 
profit s you are making in your busines s  • • • •  1 1  

It i s  obvious from the Pre sident 1 s c omments,  that he believed 

that there was a need f or financial informati on of thi s kind so that 

award rates c ould be more re ali stically adju sted , but hi s sugge stion 

was receivedwith polite silence by the empl oyers . 

In a case l ate r fn 1 901 ,  Justice C ooper made the relat ionship 

between industrial prosperity and wage increases  even more explicit 

when he ruled in the Auckland Iron and B rass Moulders '  Award, that the 

wage rate should remain at the level set by the Court in 1 899 . In 

deciding this he was sat i sfied that : 

the effe ct of the evidence reveals that the trade 
if anythin g ,  is in a less  prosperous condition than 
it  was in 1 899 . The uni on has the refore failed  t o  
e stabli sh a case justifying the C ourt in increasing 
the minimum wage e st abli shed • • • •  1 2  

The use of the term ' minimum wage ' i s  imp ortant here because Judge 

C ooper was vi rtually telling empl oyer s  and trade unions alike , that as 

far as the Arbit ration C ourt was c oncerned ,  the award rate was the 

minimum wage . 

Nor was Judge C oope r  finished with definitional decision s  at 

thi s  point ,  for in the Wellingt on B ook Binders ' case of 1 901 , he again 

refused to increase the award rate bn the grounds that such an increase 

would: 

1 1  Broadhead ,  p .58 • 

1 2 . Book of Awards ,  3 ,  P 45 • .  



• • •  compel additi onal imp ort ation s  and go far t o  
de stroy an industry whi ch at the p re sent t ime 
affords empl oyment t o  a c onside rab l e  number of 
women wh o are not te chni c ally journeymen • • • •  1 3 

In othe r w o rd s ,  the C ourt in deve loping its ec onomi c c rite ria for wage 

p ol i cy,  would n ow n ot only con side r e c on omic pe rf o rmance s in the 

c ontext of p rofit or l o s s  as the basi s of a deci si on to grant a wage 

inc re ase ,  but al so the effect s of such a decis ion upon the abi lity of 

l oc al f i rms t o  c ompete again st f o rei gn c ompetition in the l oc al market . 

In other words,  the Arbitrat i on C ourt was willing t o  t ake a p rote cti on-

i st view of the effects of a wage de c i s i on whe re p o s sible i l l-effe ct s 

f r om cheap er ove rseas produ c t s  mi ght aff e ct local busine s s .  

At the same time , one must app re ci at e  the C ourt ' s difficulties 

in tryin g  to evolve a consi stent p olicy b e c ause it was f aced wit h a 

vari e ty of prob lems created by the nature of the l oc al market and by 

f act ors in the statute it self . The re was1 fir st , the p r ob lem of rel atin g 

spe cifi c l o c al and re gi onal wage leve l s  set by agr eement s and awa;crl s 

t o  s ome nati onal overall t rend in wage l evel s  s o  that int ra- award c onflict  

did n ot occur. Thi s prob lem was made more diffi cult by the fact that the 

Act de l iberat e ly di s criminated again st the prin c iple of nati onal agree-

oent s whi ch would have as sisted the C ourt to  e stab l i sh a nati onal basic 

wage for an industry .  The activitie s of the T ribunal were further 

c ompli c ated by the fact that the emp l oye r s  cons i stent ly refused to reve al 

inf ormati on on t rend s in profitability whi l e  they we re alwqys wi lling t o  

claim hi gher c ost s .  Yet de spite thi s,  certain practi c e s  di d  creep in 

that t ended to ' tidy up ' the gen e ral p atte rn of awards . Thus ·in the 

c ase of the S e amen ' s Union , while the C ou rt would not make a c omp osite 
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award, it  traditionally be gan to  process award de cisions �or the ports  

by making i t s  �irst judgement in Dunedin . As  a con sequence , the Dunedin 

award rate became t he e stabli shed minimum � or all other b ranche s throu.gh-
1 4  

out the c ountry .  

A further consequence of the in1.·iequ3te economic · terms of 

reference under which the C ourt operated was the fact that in 

interpreting the wage f ixing �unction,  a P re sident c ould if he so  

wi shed, cut right acros s  tradition and ' cust om and usage ' without the 

need to ju stify hi s action and unre stricted by �ormal admini strative 

rules .  

F o r  example ,  in 1 893, the New Zealand shipping c ompanies as a 

group had unilaterally reduced the monthly wages of seamen by the sum of 

ten shilling s ,  under the pretext that terms o� t rade were bad .  At 

every sub s equent award hearing, �ormal requests  �or a re st oration of the 

l ost income was made by the trade union in e ach port , and e qually 

formally refused, de spite  the fact that it was also  admitted that e conomic 

c onditions  were b ack to  normal . In the case filed late in 1 906 , Judge Sim 

who had just succeeded Judge Chapman , refused to  make the grant yet again . 

But what was important thi s time , was not the act of refusal but the 

reason for  it . In his judgement the Pre sident said: 

Evidence was given as t o  the prosperity of the 
Uni on Steamship C ompany , the chief employer of the 
c ol ony . Such evidence i s  usually admitted by the 
C ourt as part of the general enquiry, but the C ourt 
doe s  n ot settle wages on a profit sharing b asis as 
that might in many industrie s involve the nece ssity 
of fixing differential rate s between employers,  and 
would certainly lead to  co�usion • • • •  

1 5  

1 4 . See B ook of Awards ,  7 ,  1 9o6 ,  p . 6o .  

1 5  • Dunedin Seamen ' s Award, JDL , 1 ,5 , 1 69· ,  p . 233 , Ma.rc?·-·1 90? ·- · 
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What Judge Sim was d oing in effect ,  was abrogating the principle laid 

down by his brother Judge C ooper,  that profitability should be  a yard-

stick in e stablishing whether _ or not an increase in an award rate  was 

justified . Thus his deci si on ,while within the terms of reference 

permitted by the Act ,  emphasi sed the failure of Pai.' lia.ment as the only 

body superi or to  the r ·C and A Act to realise that appropri ate c odification 

of wage f ixing principles by statutory amendment was a real ne cessity .  

For this type of decision simply confi rmed a growing belief among trade 

unionists that the C ourt was deliberately acting to  re strict any up ward . 

movement in wages as a general policy .  According t o  le Rossignol and 

Stewart , who inve stigated wage fixing procedure during  thi s period, 

progre s sive employers were al so concerned at the way in whi ch the C ourt 

was tending t oward c on servati sm in the matter of award change . One l arge 

empl oyer advised them that an exce s sive ri gidity seeme d  to  be preval ent 

within the IC and A system, and blamed the mUltiplication of awards for 

this with the words : 

Whe:1 the awards  were few it  was easy t o  make a 
change without any se ri ous disturbance to the industry ,  
but n ow they are more numerous an d  their  sc ope has 
been extended, it is difficult to  make a change • • • •  

T'.here i s  therefore, a temptation to abide by e st abli shed 
d · t .  1 6  I c on l. l. on s • • • •  

The researchers als o  identified a c onside rable  degree of impatience among 

the employers they interviewed with the small and marginal employer who 

in the opini on of s ome of the re spondents was. : 

Another stumbling block • • •  who,hanging on the ragged 
enge of ruin , opposes  the raising of wages on the 
grounds that the slighte st conce ssi on would plunge him 
into b ankruptcy. Hi s prote sts have their  effe ct on the 
Arb itration C ourt , which tries  to  do justice to  all the 
parties  and fears  to  make change s  f or fear of hurting 
' . 

so me b:o� .- • • •  1 7  

1 6. J . E . Le Rossignol and W . D .  Stewart , ' C ompul sory Arbitration in New 
Zealand' , Quarterly JournB.l of E conomi c s ,  August ,. 1 91 0 , P • 686 � 

1 7 . ibid . ,  p . 684 .: 
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How far the se c omment s are indi c ative of the opini on of the 

l arge mas s of empl oyers i s  diff i cult to asse s s ,  given the paucity of 

real eviden ce on empl oy e r  opini on s ,  out siue tho se expre s sed in formal 

submi ssion b ef ore Parli ament , and in publi c st atement s f o r  the p re s s  

but they do reveal that di s s at i sfa cti on at the way in whi ch the C ou rt 

was behavin g was not re st ri cted t o  t r ade uni on s alone . 

F r om the trade uni on p oint of view, the C ourt ' s c on se rvatism 

in matte rs aff e cting wage in creas e s  was simply a part of a l ar ge r  

p ol i cy int endin g t o  restr ai n  them1 and thi s b e lief was conf i rmed f or 

many in an impo rt ant c ase involving the We st land Mine r s '  Uni on s .  F or 

during 1 905 , the C ourt w as t o  b e  inv olved in a t e st case that was t o  

h ave ramif i c ati ons not only f o r  the mining indust ry ,  but f o r  t he future 

role of radi c al i sm in the t rade uni on movement . 

C ent r al  t o  the combined un ion submi s si on on thi s o c c asion was 

the que stion of the ' b ank to b ank '  c l ause . It should b e  explained that 

unde r the sy stem of wage p qrment i n  c ommon use on the We st C o ast and in 

other mine s in N ew Z e aland, actu al payment of wage s re l ated only t o  the 

time spent at the c oal f ac e . Under t he bank to b ank sy stem, mine r s  

would b e  paid f r om t h e  time they left the p i t  head until the t ime they 

re ached work and then b ack again to the surface . Imbedded in the c l aim 

was the que sti on of ove rtime b e c au se, under exi sting rule s ,  the payment 

of overtime depended on a pre ci se def inition of what c on stituted an 

e i ght hour day underground . 



Employe r oppositi on t o  the b ank t o  bank clau se predi ctab ly 

cent red around the que sti on of overtime . It was the ir c l aim that ove r-

time rat e s  sh ould only c ome int o ope rat i on aft e r  the mine r had spent 

e i ght hours ac tually at t he c oal f ace . S ince the provi si on demanded 

by the worke rs would inc orpo rate trave l ling time int o the e i ght hour s ,  

they fe ared that time at the f ace wou ld b e  shortened and that the 

amount of ove rtime would ri s e  sharply . 

In thei r  argument b ef o re the Arbit rati on C ourt , the c ombined 

mine r s  uni on s put forward the stron g  c ase that since thei r  c ondi ti ons 

of employment we re defined by the Mining Amendment Act of 1 902 and the 

C o al Mine s Amendment Act of 1 903 , in m aking i t s  judgement the C ourt 

sh ould be aware that the minin g laws we re cu rrently nnde r review , and 

that a C oal Mines Amendment B i ll currently be f o re the H ouse of R ep re-

sent at ives c ont ained the f oll owing c l au s e : 

Sub j e ct t o  the prov� s� on s  of any award now or he re ­
after in f or ce , a mine r shall b e  entitled t o  b e  
paid ove rtime when h e  i s  emp l oyed unde rground in a 
mine f or m ore than e i ght hours in any day ,  c ount ing 
from the t ime he enters the unde rground workings of 
the mine t o  the time he l e ave s the s ame • • • • 1 8  

The t rade uni ons thus argued t hat t he p rin ciple was in f act ab out t o  b e  

granted in law ,  an d  that i n  i t s  de ci si on, the Arbit rat i on C ourt shou l d  

take c o gni sance of the f act . 

1 8  
: . JDL , 13�' 1 � p . 266 , February 1 90 5 . 



By c ont r a s t ,  the emp l oye rs c on c en t r at e d  the i r  argument s on the 

curre nt c ondi t i on s  of t h e  in du stry , p o in t i n g out that prof i t  r ate s we re 

mar g i n al and t hat t he c u rrent state of t r ade was not g o o d . T he i r  c ase 

re sted on t he fu rt h e r as s e rt i on that the i ndu s t ry  was t ot al ly inc ap ab l e 

of ab s o rb i n g  the l ar ge ri se i n  l ab our c o s t s  that the i n t rodu c ti on of 

1 b ank  t o  b ank' w ou l d  ent ai l .  

Aft e r  h e a rin g b oth argu· :ment s ,  J udge C h apman b e g an a l e n gthy 

summati on of the c a s e . Hi s ope n in g  s t at e ment s aimed at cl ar i fyin g 

defint i on s ,  f o r  example , what constituted unde rgr ound work . Thi s he 

def i n e d  by t e l lin g the p art i e s that : 

A man i s  emp l oyed und er g round when he i s  sent 
unde r g r ound i n  hi s emp l oye r 1  s s e rvi ce , thou gh he 
may n ot b e  en gaged in mining ope rat i on s . . • • 1 9 

Thi s was an imp ort ant p o i nt b e c ause un de r t he s e  te rms of ref e re n c e  the 

j ob c ate g ori e s i n v olved in the b ank  t o  b ank  ar gumen t  we re e ff e c t i v e ly 

extended b ey ond t h o se of c o al c ut t in g .  He al s o re c o gni sed the ar gument 

put f o rv:ard by the t rad e  un i on that : 

The c ommon c l ause wh i ch we are ac c u st omed t o  f in d  
i n  demand s of mine r s ' uni o n s , asks th at t h e  h ou r s  of 
l ab our sh al l b e  hour s  comput ed from bank to bank , and we 
are sat i s fi e d  that enactment s now unde r  c o n s i d e r at i on 
m e an  t he s ame t hing •

•
• • 2 0 

At thi s st age of the summati on ,  t h e  t r ade uni on rep re s en t at iv e s 

in the C curt mu st have f e l t  that vi c t ory w a s  at hand but t hey we r e  t o  

b e  b i t t e rly d i s app o inted b y  what foll owe d .  Havin g dealt with def i n i t i onal 

mat t e r s ,  t he Pre s i dent t hen went on t o  c on si d e r  the e c on omi c argument s 

1 9  . ib id . - · ;. 

2 o . ib id .  



1 65 

put forward by the employers and it was at thi s point that Judge 

Chapman be gan t o  vo'ice argwnent s of hi s own for, as he said :  

We have been asked to  deal with the que sti on of 
evidence put forward. by the various partie s. : As t o  
thi s  evidence; i t  i s  • • •  sUf'ficient to_ s e:y  that it did 
not tend to show a general increase in the cost of 
living during the last few years , and in this 
re spe ct it stands in marked contrast with evidence 
we have re ceived in other part s of New Zeal and • . •  

it was shown that there i s  no increase eithe r in 
house c ost s or board • • • •  21 

At thi s point any hopes that the unioni st s had of a f avourable 

judgement be gan to  di sappear 1 because , having e st ablished that the ri se 

in c ost of living had not affected employee s  in the indust �,  the 

President then went on to i gnore the le gal aspects of the case, and t-c 

concentrate almost solely upon the e c onomic effects of the granting of 

a bank t o  b ank clause .  The se were c ont ained in the follewin g  memo-

randum attached to  the C ourt ' s de ci si on not to  make an award in the 

case . 

( 1 )  Any award must nece ssarily greatly di sturb the 
exi sting state of affairs ,  which i s  the re sult 
of recent settlement s "ither by the C ourt o r  
by the partie s ,  and we can see no  way o f  making 
an award which will not cause grave in justi ce 
to s ome clas s of per sons • • • • 

( 2) T o  curtail the hours of men working in mine s on 
tonnage rates or fixed wage s would materially 
dec rease the earning power of the men , unle ss 
the rate s were correspondingly increased • • • •  

2 1  • ibi d . ,  p .  267 . 
According  t o  R. Sinclair,  considerati on of the c o st of l iving as 
a factor in establishing award r ates  was first made by Judge C ooper 
in the Auckland C arters '  C ase of 1 902 , when he stated " • • •  in 
fixing t he minimum wage we. have regard to  the c ost of livin g  in 
Auckland" .  R. S .M .  S inclair ,  ' An Examination of the B asi s of Wage 
Fixing in New Z e aland under  the IC and A Act and it s Amendment s 
with particular reference t o  the General Reduction O rder of the 
Arbitrati on C ourt 1 9 31 ' ,  Unimhlished MA thesis., Otago. 1 935 , p. 2 8 .  



( 3) S o  t o  inc re as e  the rate s w ould mere ly re sul t  
in reve rsing the p reviou s acti on o f  the C ourt , 
without ade qu ate pr oof of ne ed, but it would 
ope rate with su ch ab s olute ine quali ty in 
dif f e rent job s  and part s of the mine as gre atly 
t o  inc re ase the diffi cult i e s  of the employe r s  
without any c orre sponding advant age t o  the men 

( 4) S o  gre at a chan ge would l argely in cre ase the 
c o st s  of production ,  unle s s  an al l  round reduction 
of wage s was mad e ,  a reducti on which we c ou ld not 
make without reve rsin g the previ ous acti on of the 
C ourt 

( 5) -ehe re i s  eve ry reason to f e ar that t o  mate ri ally 
increase the c o s t s  of p roducti on would, in s ome 
c ase s at least , result in the closing of the mine , 
wi th the inevitab le c onse quence of reduc ing the 
numb e r  of men empl oyed on the We st C o ast , and 
the reby p re sumab ly affecting the gene ral pros­
pe rity of the industri al distri ct • • • •  

( 7 )  in ou r opinion i t  i s  almost certain that the 
output o:f· the min e s ,  would be dimini shed we re 
awards made in the se case s ,  that would stimul ate 
c ompetiti on f r om ab road ,  dimini sh empl oyment in 
New Z e al and,  and ope rate det rimentally t o  the 
inte re st s of t he many 

(8 ) rn: ore ove r we felt that such in just i ce as would ensue 
in the making of an award would produce gre at 
di s c ontent that would lead t o  re sults of the most 
in ju ri ou s  character to the indust ry aff e cted , and 
that p rob ab ly b oth of the s e  conse quen ces would 
eme r ge with the result that in the end the great e s t  
suffe re rs�if any indicati on can be drawn-would be 

.. the empl oye rs or a large s e ct i on of them • • • •  

(9. ) a.part from t he diffi cult i e s ari sing out of the 
i mp o s sibi l i ty of delibe rate ly d oing in justice ,  we 
find it i mpracti c able t o  make a workable award • • • •  

(:t.Q:k�tbr. the f ore going reas ons we find that the only -
;c ourse open t o  u s  in e ach of the se c ase s is t o  
make n o  award • • • •  22 

22 JDL ' .
,;
. ' . • _, t3_, .  ,1 44J.' _, .. pp . 272-273,  February 1 90 5 ·  
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The C ourt ' s decisi on, since some nine trade unions and nine coal 

c ompanies were joined under the application ,  virtually regul ated the 

industry in We stland and had large ramifications  f or  coal miners  every-

where in N ew Z ealand . Given the intensely symb oli c  nature of the bank 

to b ank  i ssue , there can be no doubt that this de cision was a major 

c ontributin g f actor in t he development of militant hostility within 

fi rst the Miners ' Federation and lat er the ' Red F ed ' . It i s  also clear 

that by 1 905 , que stions of the effects  of the C ourt ' s decisi on on the 

climate of industrial relati.m!llnd the important matte r of a continuing 

t rade union c onfidence in the officer s  of the C ourt was sub servient in 

the Pre sident ' s  mind t o  what he perceived to be the larger economic 

que stions of the employers '  ability to pay,  and the indu stry ' s ab��lity 

t o  stand the inc reased cost .  

Unf ortunately the C ourt ' s willingne ss t o  make judgements of the 

type just de scribed, amounted in t rade union eye s to  little more than the 

acceptance of employer e vidence oh face value . The re mi ght also have 

been less  suspicion of the C ourt ' s motive s ,  if it could have be en 

demonstrated that the qualificati ons re quired lin the Pre sident included 

evidence of t raining in e conomi c s  and c ommerce . The anomaly inherent 

in the situation was described by two c ontemp�rary ob servers  in the 

followi�g manner : 

The Pre sident i s  a Supreme C ou rt Judge , a b arri ster 
with all the conservative devoti on of a le gal mind to 
form and precedent c alled upon to  decide int ricate 
technical que sti ons  whi ch may be strictly l e gal or not , 
in a C ou rt who se procedure i s  not to  be  f;ettered by 
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pre cedent and to  embody hi s deci sions in awards 
which must avoid techni calitie s • • • •  23 

Given the inherent cont radictions in the President 1 s  role , it was 

inevitable that the incumbent would tend to  err toward caution ,  and 

preci si on 1 whereve r and whenever it was possible . 

An example of this tendency t o  ob serve the le.tter of · the law when 

conside rable doubt appeared in a ca se was offered in 1 903 , as the c on-

sequence of change s in an award promulgated in Auckland . The furntture 

union had ori ginally been c overed by an award in 1 899 ,  and was re que sting 

renewal and an increase in the award rat e .  

On 1 9  February 1 903 , the C ourt convened and i n  due c ourse ruled 

that the award rat e s  f or workers in the job cate gories  of cab inet making, 

chair and picture fram.3 � ·lnaldng,  and upholstering, were to be  increased 

from the 1 899 rat e  of 1 s  1 d  -to 1 s  3d per hour, thi s new scale  t o  c ome 

int o operati on on .28  F eburary 1 903.  

The first indication that trouble was brewing came on the dqy that 

the new award rates  went int o ope ration .  As a consequence , thi rteen 

employee s  of the T Gnson ,  Garli ck C onpany and four employees of the Direct 

Supp�y C ompany were duly dismis sed on the grounds that they were 

incompetents and unable t o  earn the new rate . F ollowing thi s , on 6 M arch 

the action of the c ompanies  involved was endorsed by a special meeting of 

23 • R.F.  Irvine and O . J .T .  Alpe rs , The Progre ss of New Zealand in the 
CentuEY ,  L ondon . 1 902 , p . 350 
F or ·  adverse c onunent on the minimum wage que stion in New Zealand and 
the need f or the B ritish t o  c onsider the i ssue as sub ject f or special 
le gi slation see ' The C ase  for a Legal Minimum Wage ' , Fabian Tract s ,  
New Heptarchy S eries ,  5 ,  July 1 906 , p . 7 .  
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empl oyers in the trade who pa s se d  a re s oluti on int ended t o  re cogni se : 

• • •  the ob l i gat i on of supp o rting in eve ry way any 
memb e r  who may in the jud gement of the uni on ,  
thr ough l ock out and lab our dispute be pl aced in the 
ci rcums t anc e s  needing as s i s t ance . . • .  24 

It appe are d that the e mp l oyers in Auckl and we re ready to make a te st 

c ase of the i s sue , and in due c ourse , . after. being given no tification 

T re ge ar appeared t o  l e ad the prosecut i on in an action filed by 

the Department of Lab ou r .  The char ge asserted that a b re ach had o c c urred 

b e cause in di smi s sing the emp l oyee s  c onc e rned ,  the c omp any was di s c rim-

inating against men b e c au se they we re t rade uni oni st s .  Thi s  was a 

t acti c al e rror on Tre ge ar1  s p art ,be c ause in orde r to make the bre ach valid,  

he then h ad  t o  p rove th at it was the empl oye r s •  intenti on in e ach case 

to di s c riminate again s t  the men as uni oni st s ' qua' uni oni s t s . Thi s he 

s i gnal ly � ailed to do ,� o r  as Ju s ti ce C o oper p ointed out in hi s d e c i s i on ,  

unde r the t e rms of the charge &nd the eviden c e  present e d ,  th e empl oye r s  

h ad n o  c as e  t o  an swe r . 

It i s  p o s s ible that if T re gear had av oided reference t o  the uni on 

matter and p ointed out t o  the C ourt that the di smi ssed empl oyee s  h ad 

given s at i sfacti on at the old award rate , de spite the f act that the 

empl oye rs , i� they wi s he d ,  c ould have applied f or an unde r- rate pe rmit �  

A nd that the que sti on o f  in c ompe t ence had only c ome u p  af t e r  the award 

rate had incre ased� The C ourt mi ght have l i s t ened with s ome sympathy t o  

the charge . But in t he event , the s tyle of app roach led t o  an emb arras s-

ing pub l i c  humiliati on for Tre ge ar, when Jud ge C oope r censured him f o r  

the w� i n  which the act i on was b r ou ght . 

24 . •  
JDL , 1 1 , 1 22, p466 , March 1 90 3 .  
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The case ' s importance however lies in the fact that during the 

incumbency of Judge C ooper, hi s succe ssor, Judge Chapman ,  and finally 

Judge Sim, the C ourt was t o  give increasing emphasis to  the formal 

pre sentat i on of the evidence , and revealed an increasin g  unwi llingne s s  

t o  g o  out side it s fo1�al terms .  Yet in matters affecting the e c on omic 

state of an industry, thi s  formality was s omewhat cont radi cted by each 

President ' s  willingne ss  to  make large hypothetical as sumptions ab out 

economic c auses and effe ct s based, usually , on the employers '  evidence 

that the state of business  did not warrant a change in award rates . 

An example of the C ourt ' s inc onsi stency in it s apparent determin-

ation t o  c ontrol wage movement s  i s  offered by a case taken by Jucl'ge Sim 

in 1 907 . On 1 8  February of that year, the C ourt gave it s decision in 

the renewal applicati on of the Otago and S outhland Mine rs ' Uni on,  whi ch 

contained a claim f or an award increase . In refusing such an increase 

the Judge said : 

The evidence s atisfies u s  that the market for the 
employer' s c oal i s  likely t o  be reduced in the ne ar 
future , and that decre ased output will mean increased 
c ost s  of production .  In the se circumstances the 
C ourt did not feel  justified in altering the existing 
conditions except in some small respect s .  For thi s 
reason, shift  wage s have been maintained at ten 
shillings per shift ,  although it is clear that the 
standard rate in the nei ghb ourhood i s  eleven shillings 
a shift • • • •  25  

Judge Sim appeared to  be  oblivious to the fact that the employer' s 

argument of a declining market was offset by the fact that prevailin g 

25. Ot
�
�2o and Southland Miners ' Award, JDL , 1 �- .1-69', P • 30 3,Marph '. 1 g:J7 . 
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market c ondition s  in the di stri ct had already raised the shift wage by 

one shilling over the old award rate , and that if the employer'  ·S c ase 

on its  merit s demanded wage re straint , then the trade tmion just mi ght 

have been persuaded to  accept what amounted to a freeze , at the pre-

vailing leve l .  In fact, his judgement could only b e  construed b y  the 

t rade tmion in one way as an open invitati on to  the empl oyers in the 

di strict to cut b ack shift rates by one shilling .  Small wonder then 

that t rade uni on leade rs were by this time frankly de spairing of the 

C ourt ' s attitude t oward award renewal particularly in t he matter of 

rate increase'S . 

This feeling was given tacit expre ssion at the Trade s and Labour 

C ouncil s  Annual C onference for 1 9o6 , whe re the opini on was formally 

recorded that : 

While it may not be the present duty of the C ou rt to  
ad just the e conomic value of money wa�e s , we consider 
that rmtil very recently the C ourt had attempted _ 

t o  do s o .  N ow with the IC and A Act tying the h ands 
of the unioni sts ,and the C ourt i gnorin g the e conomic 
value of wage s ,  some steps must be t aken to  secure 
e conomic justice for the workers • • • •  26 

The message intended for the Legislature was cle ar;: given the 

C ourt ' s current policy t fiward award increase s ,  there was now: �e necessity 

to con sider wage f ixing ,not only in terms of skill and rev.ard� but in · 

relati on to  the fact that the cost of living was rising as measured by 
I 

upward movement s in consume r pri ces . The result was ,  as we shall see,  

26 • Trade s and Lab our Cormcil s Annual C onference Report , 1 906 , p . 9  
I 
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an emerging demand f or what can be described as a two-tiered  wage 

pol i cy, the first requi ring that government introduce a minimum wage 

standard , the second that wage increase s be seen in relation t o  any 

movemements upwards in the cost of living. It appears then that the 

C ourt ' s policy of b asing award increase s upon e conomic c onditions  

was having an important side effect , f or during the re st of the pe riod 

c overed by this the s i s ,  we shall see an increas ing· trade uni on 

emphasis upon the questi on of adequate compensation for movement s in 

the cost of living .  

Unfortunately the se  change s  of emphasis demanded by the trade 

unions placed the C ourt in a new kind of dilemma. 27 F or as  the central 

wage fixing agency in t he IC and A system, it now had to define what 

a minimum wage was , if  its  policy in thi s direct�on was t o  have any 

meaning, and do s o  without any real gui0. ance f rom government . 

The re sult was that the Court proceeded t o  develop what it 

considered to  be a minimum wa,�e policy , and this initiative can now b e  

considere d  in detai l .  

27 . By 1 907 , the demand for a nati onal mlnlmum policy throu gh 
appropriate amendment fu the IC and A Act was an official policy 
plank of the Trade s and Lab our C ouncil s .  Trade s and L ab our 
C ouncil s Annual C onference Report, 1 907, p . 7 .  



1 7 3  

The C o st of Living Issue : Worke r Demands and the C ourt' s Response . 

It i s  a matter of no small significance that when the T rade s and 

Lab our C ouncils C onfe rence of 1 906 called for a manife station of f ormal 

discontent at the way in which the IC and A Act was being administered,  

strong support should have been forthcoming from seamen,  wharf lab ourers 

and stevedores .  The repeated problems of the seamen in their rel ation-

ship with the C ourt has already been de scribed, but what of the groups 

that in later histo� of indust rial conflict in New Zealand were t o  play 

l ad . t?28 a e J.ng par . 

In industri al terms,  ' watersiders '  in New Zealand share much in 

common even now ,  with their
. 

c ounterparts in Australia and B rit ain,  and 

in the period under discussion ,  their daily work reflected al l  that i s  

me ant by the term ' casualisation ' : physically arduous ,  irregular in 

hours ,  lacking in �ob security , with attendant low average e arnings . 29 

S ome indication of the slowne ss  of upward movement to be f ound in 

award rate s in this indust� i s  given by the compari son of wage patterns  

in four ports during this pe ri od .  

28 . It i s  a fact of lab our hi sto�, that the seaports of New Z e al and 
have . .. . been at the centre of major industrial conflicts in 
1 890, 1 91 3  and 1 951 . See H. 0 .  Roth , Trade Union in N ew Z e al and ,  
op. cit . � ch . 2 , C .V.  Bollinge r, Against the Wind , .ch.dl.l:._ ..... and � 
B assett ,  C onfrontation 51 , Wel lingt on,  1 969 . M . E R ·  

29.6 F or a comparis on of B rit i sh and New Zealand conditions see D .  Wil son, 
The Dockers : a Study in Change , London ,  1 971 and P.M.  Pettit , The 
Wellington Wate rsiders : the Sto£Y of their Industrial Organi sation , 
Wellington ,  1 948 . 
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In Gi sborne ,  an award was first granted in 1 904 which laid 

down an hourly rate of 1 s  4d and an ove rtime rate of 2 s 1 d . By 1 908,  

a second award had incre ased the hourly rate by 2d leaving overtime 

stationary . In Wellington a first award of 1 901 established an hourly 

rate of 1 s  3d and an ove rtime rate of 2 s  Od. At the second award 

hearing of 1 908 , the inc re ase on both the hourly and ove rtime rates was 

1 d  in e ach category . At Napier, a first award of 1 904- e stablished an 

hourly rate of 1 s 4d and an overtime rate of 2 s 1 d. \\'hen thi s rate was 

fi rst reviewed in 1 91 2 , the hourly rate was increased by 2d and the 

overtime rate  by 5d per hour . 

In the case of Dunedin , a first award of 1 899,  e �t abli shed a 

general hourly rate of 1 s  3d f or most hand s and an overtime rate of 1 s  6d, 

with the exception that the overtime rate f or workers handling meat was 

2 s O i  per day .  When the award was first renewed in 1 908 , the gene ral 

level of hourly wage rates  and overtime rates  was left stationary , and 

the award permitted an increase only in the case of meat h andlers whose 

new rates were 2s Od per hour plus 2 s  6d per hour for ove rtime , and f or 

guano workers ,  whose rate was lifted from the basic general hourly rate  

of  1 s  3d to  1 s  6d with ove rtime raised from an ori ginal level  of 1 s  6d 

30 
pe r hour t o  2 s  Od  per hour . 

., }._..! 

30 .  Dep artment of Labour, Annual Report., � _ f,-1 1 D1 1 91 2 1 p .1 8 .  
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· A numbe r  of imp ortant limit ati ons on the award sy stem be c ame 

app arent when the dat a  w as ex amined,. f i r st the fact that ,de spi te the 

ori gin al i nt enti on that awards should be of three years durat i on ,  tw o 

out of the fou r  award s c i t ed ran f o r  f our years before ren ew al , one ran 

for seven and one ran f o r  eight . Again the evidence reveal s that e ven 

within the f ramework of one award , rat e s  f o r  j ob s  diffe re d  very c onsid-

erably with in a sin gl e  p o rt ' s l ab our f orce ,  whe :re men we re n ot 

de signat e d  by oc cup ati onal ski l l  but c alled upo n  t o  me et spe cif i c  l oading 

and unloading demand s c re ated by the type of v e s sels they were s e rvi cin g • . 

Thu s within an ostens ib ly homogene ous oc cup at i on al group , earnin g s  c ould 

vary very c on side rab ly dep ending up on job all o c at i on over a pe ri o d  of 

time . 

The wate rside r s 1  si tuat i on must al s o  b e  s e en in t he c ontext of what 

can be t e rmed the e c on omi c eff e c t s  of a widening of award p rovi s i on s  t o  

c ove r indust ri al  a s  opp o s ed t o  ski lled w orke r s ,  f or a s  the I_C and A 

sy stem deve l oped , l owe r p aid wo rke rs came in cre asingly unde r the 

31 
c onditi on s  of award s l aid d own by the C ourt . 

The st rong feeling that the bulk of worke rs now j oined unde r the 

IC and A Act , we re not re ceiving an e quit abl e  share of the prosp e rity 

that acc omp &�ied current e c on omi c buoyancy in the c ountry was put on 

re c ord at the T rade s and L ab our C ouncils Annual C onfe rence of 1 907 , when 

31 . F or a furthe r e l ab o rati on of thi s argument see M . B .  H ammond, 
p .  41 4 .  



a report was t ab l� that purported to  express trade union views on the 

current effe ctiveness  of the IC and A system. It concentrated s olely 

on wage matte rs and as serted : 

That whereas it i s  mo st difficult to  s ay  whether any 
increased remunerati on recei�ed by the wage e arnin� 
class or improved condition s  of employment are [Sicjdue to 
the ve � active state of trade_ and the general 
c ondi ti onS.iof prosperity prevailing, we are · 
confident that of the enormous increase of wealth 
produced,  the workers have received ar1 e�ti rely 
inadequate proportion �  and in the - c e. se of·· th e Unions of  

',1fyorker s  which have re ceived awards from the Arbitration 
C ourt during the l ast seven years , we find that the se 
U:mions have eve� time been refused advan ce s ,  although . 
the purchasing power of the worker� earnings  have been :  
continuou sly decreased , and are still on the decline ; 
this being due to  the gene ral increase of the price s  
of c ommodities  an d  rents .  

The re seems little  likelihood of the workers receiving 
any future increase in wage s from the Arbitrati on 
C ourt . The worker� in general must recognise that 
while their proport i ons of the profit s of an indust� 
are fixed by the operati on s of the Act and scarcely ever 
rise ab ove the rates  fixed, the minimum rate of pay 
being in gene ral the maximum rate , the Act make s no  
provision on limiting the proporti on of  prof'i t s  that 
shall go to the employer • • • •  The C onciliation and 
Arbit ration Act i s  n ot even a partial s oluti on of the 
e con omi c and social troubles of the wage earning  clas s ,  
nor can it eve r t ouch the matter unle s s  the C ourt i s  
given p ower t o  adjudicate on the matter of inte re st , 
rent and profit, at the same time as they deal with 
wage s • • • •  32 

C learly from the official trade union point of view, the real solut i on 

to  the prob lems posed by the C ourt ' s wage fixing policy was not to 

abandon IC  and A,  but t o  extend its cont rolling mechanism t o  c over all 

aspect s  of e conomic activity that impinged upon the wage proce s s . Indeed 

32 . Trade s and Lab our C ouncil s Annual Conference Report , 1 907 , P · b9 .  
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the report concluded  with the fervent wish that precipitate action by 

trade unions, of the kind that New Zealand had expe rienced with the 

slaughtermen• s strikes of Feb ruary 1 907 , would be avoided in the future . 

The t rade union re sponse to  the effects of centrali sation of the wage 

fixing functi on under IC and A can thus b e  described as a paradoxi cal 

cali for the strengthening of the proce s s  of centrali sati on ,  on the 

popul al' assumpti on that it was not the IC and A proce s s  it self , but its  

administrati on that was at f ault . F or in the collective minds of the 

trade union leade rship the major  purpose of the legi sl ation was the 

re-distributi on of inc ome ,  through a constant ly incre asing  level of wage 

rate s based upon a constantly increasing level of nati onal income . When 

the C ourt began t o  default upon its  re sponsibility in this regard, it 

followed that attention then turned to  the question of income maintenance 

in the face of what was generally re garded as a mistaken policy on the 

part of the C ourt . 

In its attempts t o  develop c riteri a  through which the principle 

of a living wage could become an admini strative reality ,  the N ew Z ealand 

Arb itration C ourt drew heavily upon the Australian expe rience . In 1 907 

the Pre sident of the C ommonwe alth Arbitration C ourt ,  Justice Higgins ,  had 

handed down a key judgement in the Inte rnational Harvester C ase . 

Under the terms of the action, the C ourt was asked t o  define what 

c on stituted a ' fair and reasonable ' remuneration for an employee .  Justice 

Hi ggins theref ore ruled that : 
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The prov�s� on f or ' fair and reasonable ' remuneration 
i s  obviously designed f or the benefit of the employees 
in the industry ; and it must be meant to secure t o  
them something which they c annot get by the ordinary 
system of individual bargaining with employers • • • •  

The standard of ' fair and reas onable'  must therefore 
be something else ,  and I cannot think of any other 
standard appropriate than the normal needs of the 
average employee , re garding as a human being living in 
a civili sed community • • • •  33 

Thi s judgement had an important influence upon Justice Sim1 who stated 

in an inte rview with M .B .  Hammond , that Judge Higgins had " expounded 

more , f'ul� than anyone else ,  the doctrine of the living wage" . 34 

Under the terms of what it called an ' Excise Standard ' , the 

C ofurr,onwealth C ourt proceeded t o  make provi sion for a b asic wage in every 

award that came up for judgement as a matter of accepted procedure . 35 

By contrast , and de spite his avowed procedural debt t o  hi s 

Australian colleague ,  Judge Sim continued to demand, as a pre-re qui site 

for  such a decis i on, clear evidence that the cost of living had risen in 

the district within which the award applied . Indeed in the G i sb orne 

Painters '  C ase of 1 909 , he went so f ar as to  as sert that the evidence 

35 . The H arvester  Judgement-Ex Parte H .V.  MGKay, 1 907 , CAR . 1 ,  cited in 
H . J. Glasb�ek and E .M .  Egglest on ,  C ase s and Material on Industri al 
Law in Aust ralia, Sydney , 1 973,  p . 1 62 .  

34. · M.B .  Hammonq� The Re gulation of Wages in New Z ealand ' Quarterly 
Journal of E conomics ,  31 , May 1 91 7 ,  p .421 . 
See ais q� Judicial Interpretati on of the Minimum Wage in Australia} 
America.rlE c onomic Review, 3, 2 ,  June 1 91 3 ,  pp . 259-286 . .,. 

1 The Australasian System of C ompul sory Arbitration,' Proceedings of the 
Academy of P olitical S cience in the City of New York, 7 ,  1 9 1 7-1 91 8 ,  
pp . 1 3-34. 

35 . The Higgins policy continued in f orce until 1 91 1 , when rising discon­
tent at the prevailing standard rate  led finally to  the deci sion to  u se 
precise measurements of the cost of living as the cr:i!:eria f or the basic 
wage . This led in turn to the int roducti on of what was called the 'A ' 
series  index , based upon movement s in the cost nf rent , f ood and 
grocerie s .  Glas.b.eek� and E ggle ston, p • 1 73 ·  
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pr e sented p o i nted to the need t o  lower the preve.i line awar d rate 

rat her· that t o  increase it . On thi s o c c a sion he warned the trad e  unions 

that: 

Much exp e n se and di sappointment wil l  be avoided if' 
t he exe c utive s  of' unio ns wil l ponC.er ·well what we 

hav e said , and if b efor e originating a di sput e  they 

will a scertain that there i s  sorJ � C'.d'i nit e  and 

rea s;mab le grounds for a sking for a.n alterati o n  

in the t erm s o f  an award , and will re co gni se that 

without such grounds i t  i s  u sele s s  to  a sk  for an 

alteration • • • •  35 

Unlike hi s  Australian colleague ,  Judge Sim v1a s not prepar ed to 

treat the demand for a l iv ing wage as a sp eci al case ,r e q.uiriz::g 

that a wage st andard b e  set up out si de the normal context o f  wage-work 
' 

b·argaini� " Indeed, ac co rding to Ha.rnmond , Judg e Sim' s ap pro ach was 

b ased on the fo llowing p rinciple s :  

I n  the ab sence o f  a� re liab le stat i st ical statement 

as  to the co st of liv ing in New Zea land, the Court 

consi dered t hat S s .  O d .  wa s suffic ient to guarant ee 
a liv ing  to workers j . .l'J. unskilled o c cupations • • • •  To 

thi s minimum wag e of 1 s .  O d .  an hour , whic h  i n  the 

opinion of the Court constituted a liv ing wage , it  

was the cu stom of the Cour t  to allow from 3d . to  

4d . p er hour i n  addition, a s  a minimum v1age f or 

skil led work ers • • • • 36 

· clcc.Lrly the twin i s su e s  of the minimum and th e living vw.ge were 

confused i n  the Pr e si dent ' s  m ind , s inc e it had b ecome the function 

of awe.rd rat e s  to set minimum leve l s, v:i th lo cal l abour- mark e t . condi t ions 

influenc ing the p rev ai ling rc.te . By co ntn�. s t ,  the liv ing -.-;age pri ncip le aimed at 

35 · Bo ok o f  kr;ar d s .,  1 0 , 1 90 9 , p . 1 92 .  

36 . Hammond . , p  · 423 •  
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setting a floor level below which wage s should not be permitted to  

go  in the inte re st s  of pe ople on marginal inc omes who were being 

pu shed down int o  real p ove rty . The adoption of eight shillings as  

the sj;andard was in fact a direct b orrowing from the prevailing rate 

in the state of Victoria, irre spective of the fact that there was 

no auto 1ns.tic correlati on between needs in Australia and in .New 
37 

Z e aland. The pre serv ation of a rel ativity between skilled and 

un skilled workers was al so indicative of the fact that Judge Sim 

c ould not perceive of a wage structure based on social needs and 

exi sting out side the central wage fixing system. 

In hi s policy of wage re straint , the Pre sident of the Arbitrati on 

C ourt was t o  receive t acit support from an unexpected quarter .  The 

B riti sh )?�'-, i l l  Rams(;\[ MacD•J1li'l.lu visited New Z e al and during 

1 906 , and examined the IC and A system. In a later article  publi shed 

in this c ount ry, he critici sed the trade uni ons for placing pre s sure 

on the C ourt in the matter of wage incre ase s arguing that : 

They have in the past c oncentrated too much on the 
amount of wage s received and as a consequence have 
overlooked the fact that while wages have incre ased 
the c ost  of living has gone up out of all proportion 
t o  wage s • • • •  It would be fooli sh if they t ried t o  
f orce up wage s in keeping with the cost  of living,  
f or such a step would only further increase the c o st 
of living • • • •  38 

37 . See N . S .  Woods ,  ' A  Study of the Basic Wage in New Zealand prior 
to 1 928'," Economic Record ,  9 ,  December 1 933, pp . 233-270 . 

38 . J .... R'+ . MR.o:bOLVtl:l:.- ' Arbitrati on C ourts and Wage Boards in Australasia' , 
JDL .f1 6 , 1 84, p449 , June 1 908 � 



As far aa Ma�Do119l.d; was c once rned ,  the real effectiveness  of the IC 

and A system as a protect or of :itndustrial peace , had never real ly 

been put t o  the t e st ,  because a general policy of prote ction c oupled 

to prosperous economic conditions had enabled the C ourt to operate 

with :  

• • •  a fai r  amount of  latitude f or the manipulation 
of nominal wages • • • •  Wage s have been hi gh, rent s 
hi gh ,  and profits  have been by no means meagre . 
Under such circumstance s ,  it was easy t o  prevent 
di spute s ,  and until the margin of such circumstances  
have been reached no re al test  can be placed upon 
the New Zeal and method of arbit ration as a guarantee 
of industrial peace • • • •  39 

He also accused the trade unions of practi sing a policy of sele ctive 

critici sm in thei r att acks upon the Pre sident of the C ourt asserting :  

That Mr Justice Chapman was making law not admini st­
e ring it was a grievance v oiced at the Annual 
C o�erence of T rade s C ouncil s in 1 906 . But when Mr  
Justice Williams on cons iderations of e quity , put 
into his awards a provi si on that preference should 
b e  granted t o  t rade uni oni st s ,  he was legislating and 
not admi ni stering, and when the employe rs att acked 
Mr Justice Will i ams , one of the unioni sts wrote , it  
is  s o:nething extraordinary that enemies to  the workers 
should be  permitted t o  traduce the L ab our C ourt s  with 
impunity • • • •  40 

Unf'or tunate.J.y MacDon11l�l c ould offer  no alternative s t o  the status quo 

and hi s criticism· therefore l ost its edge . He also  gave no indication 

indeed, he appeared to  b e  surprisingly unaware , that the C ourt after 

the 'acces sion of Judge Chapman in 1 903,  had begun t o  embark upon a 

policy of wage restraint , and that during hi s vi sit , award rates  were 

certainly not increasing but tending t o  stand stil l .  

39 . ib� •. 

40 .  =i:1:> id . '· . p . 4.5)  �. 
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The enormous problems inherent in any attempt t o  design an 

effective policy t o  re solve the needs implicit in the demand for a 

living wage , sti ll remained even after government was prompted t o  

act i n  the matter.  A Royal C ommi ssion on the C o st of Living 1 set 

up in 1 91 2 , under the C:hairman ship of Edward Tregear, proceeded to  

take voluminou s  evidence , s ome highly sub jective , and reached the 

tentative conclusi on that between 1 896 and 1 91 1 ,  the level of 

general money wage s had incre ased by a t otal of twenty-four pe r cent , 

while the ri se of real purchasing puwer had ri sen by ei ghteen per 

cent , indicating a general increase in price s of the order of six per 

4-1 
cent . 

However,a later and more c omprehensive study c ompleted by G.W. 

C linkard in 1 9 1 9 ,  '- cont radicted the 1 91 2  findings and 

asserted that : 

• • •  despite the nominal increase s in award rate s ,  
the level of real wage s as measured by award rates 
corre cted by the Government Stetistician' s index 
number of ret ail food price s ,  was f alling  rapidly 

• • • •  Lt2 

The answe r t o  the interpretative confusion that accompanied attempt s 

to  measure the c ost of living in thi s  pe riod ,  await s  more detailed 

studi e s  of the general econ omic c onditi ons that prevailed b etween 

4-1 . Royal C ommi ssion on the Co st of Living Report , AJHR ,  H-1 8 ,  1 91 2 ,  
p . 1  and T able 35 . 

4-2 .  J . B .  C ondliffe , ' Experiment s in S tate C ontrol in New Zealand' , 
Internati onal Labour Review, March 1 924-, p . 339 . 
G .  W. C linkard, 'Wages and Working Hours in New Zealand 1 897-1 91 9 ' ,  
New Zealand Official Year B ook, 1 91 9 , pp . 893-935 . 
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1 900 and 1 91 4 . 

But from the p oint of view of thi s the si s ,  the growing 

unpopul arity among trade uni ons  of the C ourt ' s attemp t s  to  re strain 

wage movement s in the general e conomi c intere st ,  m� .  have been 

influenced by the exi stence of a growin g  rate of :infl ati on , whi ch 

undoubt edly affected re al purchasing power .  

The appointment of Jud g�. Sim i n  suc c e s sion to  Justi ce Chapman , 

marked more than t hecontinuity of a developing policy of wage 

re straint . It ended atradi ti.o n11l as sump t i on among t rade uni oni st s 

that industrial and c ompany profitability was a le gitimate c ri t e ri on 

f or a demand that the award rate should b e  increased .  F or as the new 

Pre sident ruled s o on afte r  t aking office : 

Any attempt to bring about a better di stributi on 
of wealth must be out side the sphere of the C ourt 
and by such means as profit sharing, c o::=- operati  ve 
p r oducti on and social i sm • • • . 43 

This statement of p oli cy ,  f o r  that i s  was it really was , c on se quently 

de st royed any h opes  that the trade uni on s still entertained that the 

C ourt would retu rn t o  the practi ce of inc ome re-di stributi on through 

the medium of incre asing wage rate s in awards and agreement s .  

Thu s  the Arbitrati on C ou rtt s approach to' wage re straint stands 

alongside it s other p olici e s  with regard to prefe rence ,  under rate 

pe rmi t s  and p re c i sion in the ple ading of case s ,  as evidence of a 

43.. . H d _ amrnon , p .4.23., 
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growing tendency f or the C ourt to centralise and control the major  

functions of the IC and A system. The que sti on inevitab ly ari s e s ,  

how did the employers re spond to  the C ourt ' s initiatives i n  wage 

matters during thi s period? The re st of the chapte r  will be  devoted 

to  a consideration of employer attitude s toward minimum wage s and to 

s ome of the countervailing sugge sti ons  they brought forward as alter-

native means of wage f ixing .  

The C ourt ' s  Wage Policies  and the Empl oyers Attitude s and Response s .  

In his study of the Australasian labour movement s ,  V . S .  C l arke 

obse rved that the attitude of employers toward their responsib ilitie s 

under the awards of the Arbit ration C ourt varied gre atly in accord-

ance with " • • •  the more or le ss perfect adjustment in the individual 

awards t o  the condition s  and cust oms of the industry they covered" . 44 

That thi s c onclu sion al s o  had reievance with regard to  their attitude s 

toward the minimum wage provision ,  implicit in an indust ri al award 

was borne out by various interviews he conducted during his in�e st-

i gations,  as illustrated by the f ollowing comment s :  

A Manufacturer :  

The maximum and the m:tm.mum wages become equal and the C ourt 
e stablishe s an ave rage for the minimum wage • • . •  

A Building C ontractor :  

We have to  raise our maximum wage in the building trade when 
the minimum i s  raised, or the better men would not care t o  do  
more work than the poorest • • • •  

�. V. S . C larke , The L ab our Movement in Australasia, Sydney, 1 908 . p . 350 
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An Empl oyer and C onciliati on Board Membe r :  

The greatest weakne ss of the Act , i s  the deaa level of wage s ,  
it create s,  and the dea:d level of medi ocre workmanship 
resulting • • • •  

An Ironworks  Superintendent : 

The maximum wage i s  not the maximum wage for us . We sack a 
poor  man when we can get a good man , and pay him more than 
the award . That i s  most profitable  for  us and keeps the men 
cheerful • • • •  ·4-.5 

It i s  thus clear that individual �rnployer s were adapting the wage 

conditi ons laid down under industrial awards and agreement s t o  meet 

their particular circumstance s .  

By contrast , : the first irl'lL ' � �'tt ion of the New Zealand Empl oyers '  

Federation antagoni sm toward the principle of a minimum wage in 

awards and industri al agreements ,  was pub l:.r�ally announced on 23 

April , 1 907 at the quarterly meeting of the C ante rbury Employers '  

Associati on .  The speaker was G . T . B ooth , by now National Pre sident of 

the Federati on , and he began his addre s s  with the assertion that the IC 

and A Act had been a qualified succes s  in the sense that it had settled 

industrial c onditions and to s ome degre e ,  brought industri al peace . But 

in wage setting, it was hi s c ontention that the IC and A system had 

been an unmiti gated di saster  f or :  

45 . _ib_i_d . ,, P •.351 •; • 
_ • See als o  V.  S .  Clarke , 1 Lab or C onditions 

in � w Zealand ' , ..:;;U..;;n�i:...;t:...;e:...;d;.._;S:;..t=a..;;t..;;e..::;s_:::;B...::u:...;r:...;e:...;a;;;.;u�.;:.of�L=ab.;:...;;o;;;.r..l,,_.;,;S...:p...::;e..;c..;i:...;a...::;l;;.....:R.;:.e;..Jpr;..o.;;.;r.;;.;t..;. , 
49 ' � '707 . 
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I am sadly afc;ilthat the e st ablishment of 
artificial wage rates  i s  leadin g  us in the wrong 
dire ctioqtrom t�e eo�no��c ,standpo int . It ·is , , , 
the econ omi c etfi cienoy of l abour tfiat count s .  
We c annot hope t o  develop our ma�ufacturers or 
succes sfully :..·e si st foreign invasi on,  if we are to 
c ontinue paying three time s as much for lab our as 
i s  paid el sewhere . Trat. is not to say that we should 
.see� to reduce wage s .  No  sane employer would do  that 
except under pre s sure of b ad time s or excessive 
competition .  We must find s ome plan that will 
b ring out the latent pos sibilitie s of our 
fac t ories ,  and thi s ,  it seems to me , can best  be  
accomplished by encouraging our most cap able 
workers insteen of disc ouraging them • • • •  46 

Booth then went on t o  criticise the wage system in more detail with 

the cl aim that : 

The time wage system i s  inadequate . The p�ece work 
sys tem is ob je cted to not enti rely without good 
reason .  The premi1jm p l an  is  probably the be st yet 
devi sed, under which a standard rate of p ay i s  
fixed for a standard output ,  and a premium i s  paid 
f or exce ss production .  Under this system the average 
workman is  assured a standard wage , while the 
superi or . . . man is enabled t o  add t o  his e arnings 
and encouraged to use hi s wit s  and his superi or 
ability to hi s own advant age . Of this I am con­
vinced , that the pre sent system of uuniform wage s 
and ri gid c onditions imposed by a state authority 
i s  not conducive to  industri al efficiency ,  and 

¥i ,  G.  T .  Booth, The Lab our M ovement : An Address ,  Chri stchurch , 1 907 , p . 8 .  
B ooth ' s fear�fOreign invasion1 was  a fOrm of pleading, for as 
an agricultural implement s manufacturer ,  he was keenly aware that 
the Internati onal Harve ster Trust had e stablished a b ranch in 
Chri stchurch in 1 906 . In addition he had been one of the moving 
spirits in a c ombined employer-trade union deleg&tion t o  Parli a­
ment t o  request a f orty per cent t ariff on American f arm machinery, 
as a fo� of prote cti on against the cartel . See A.lliR ,  I-9 , 
1 906 , p . 1 -22 . Local fears  at the effe ct s of fore i gn competition 
were supported by the f act that during 1 907, de spite the t ariff, 
farm machine ry and tools t o  the value of $461 , 936 were imported 
from the United State . New Zealand Official Year B o ok ,  1 908, p . 41 6 .  



while there i s  much to  be said in favour of our 
Arbitration system, in thi s import ant matter it  
stands c ondemned • • •  , 47 

What B ooth was calling for was a freedom f or employers to  devel op 

their  own wage fixing system, by ne gotiation with the wo.cker s , with a 

view t o  e stabli shing a more dire ct link between wage level s  and 

industri al productivity . Given the ability to manipulate premium 

rates  in thi s way, it foll owed that the succe ssful employer would be 

able t o  skim off the best l abour from the local labour market ,  simply 

by adjusting standard and prevailing rates  ab ove those of their  

competitors . 

Hi s remarks ,  obviously intended to  te st the wind, were publi shed 

and circulated widely, Inevitably they drew a resp onse from the trade 

unions who c ondemned the whole idea with tremendous fervour : 

There again speaks the sweater .  Where i s  the proof 
that the top price f or y our slaves would not have 
b een the minimum, and your other pri ce s  cont rolled 
by the nearness  to  the starvati on line of the others? 
C an  we not draw plenty of example from other part s of 
the world • • •  � What i s  the re sult of the powe r to  
pay what they choose being left in the hands of  the 

47- .  B ooth ,  p .  8 . 
It appe ars that the idea of a premium wage was not without 
support from some trade union leade rs , f or as Clarke ' s interviews 
demon strate : 
The Pre sident of a Trade s C ouncil :  
The employer make s: the minimum wage the maximum. It would b e  
better  t o  have a real maximum i f  i t  could be done without 
in juring the better workman • • • •  

The Secretary of Several Unions : 
I should prefer t o  have wage s scaled as near as possible t o  
output , and some system of b onuse s  e stablished f or better  
workmen under the award 

C l arke ,  p . 352 • .  
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employe rs? I s  it not the creation of slums,  with 
all their accompanying drunkenes s ,  and vice and 
mi sery • • •  ? 

And a gain on the questi on of the premium plan :  

It i s  a granl system willl siC] set man against man ,  
and there i s  no doubt that under the lash they will 
produce more , at any rate for a time . True the men 
will we ar out sooner ,  but it costs  n othing to  the 
individualist to replace them • • • .  ·48 

Despite this vi gorous t rade uni on re sponse ,  the New Ze aland 

Empl oyers • Federation c ontinued to  make an issue out of premium 

wage s .  Thus, on 28 August 1 907 , in an addre ss  to  the Federation ' s 

N ational C onference , 'i'l . Scott , Sec retary of the Otago Employers '  

A s sociation t old the as sembled members , that the system of fixing 

high minimum wage s through awards and agreements h ad  proved . a 

disaster as far as New Z ealand was con ce rned . After reiterating with 

app!'oval B ooth 1 s argu• ment in support of' the superi or worker he went 

on t o  sugge st that re al improvements in the relationship between wages 

and productivity could b e  attained : 

If the worke rs would only . realise that if they are 
.t o have . .  increas<d ·1 wage s on a permanent and 
lasting b asis ,  they :.must- - -_- e arn them in some 
wa:y, or otherwise economic ·  laws would reduce them 
again in spite of le gi slation • • • • The general 
incre ase in wage s all round c oupled with extra wages 
f or overtime , reduced hours and other altered 

·4,8. The authors H . R. Rusbridge and R.  T .  Bai ley ,were re spectively 
Pre sident and Secretary of the Chri stchurch Trades and L abour 
C ouncil . See The L ab our Movement in Australasia: the Views of 
the Workers;  a Reply t o  Mr  Booth , Christchurch, 1 907 , P¥ 3-4. 
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conditions have largely contributed to  the enormous 
increase in the c ost of producti on and the increased 
c ost of living, which the workers instead of trying 
toremedy ,  prop ose  t o  still further aggravate • • • • . '49 

In other w ords,  Scott was obliquely · blamine the IC and A Act for 

setting t o o  hi gh a ' wage floor' in the making of ir.dustrial awards 

and agreements .  

The empl oyers'  argument was t o  re ceive p owerful public endorse-

ment from a leading member of the Ward C abinet when ,on 1 7  June 1 908, 

Sir John Findlay, the Attorney General, addre ssed a meeting of the 

Liberal and Labour Association in Wel1 ingt on, He bega.'1 with an 

hi stori c al re sumt of the main principles of wage theory,  and said 

that an important que sti on had t o  be de cided :  

• • •  �ether or not the operation of the Act i s  mere ly 
t o  inc:raase the · n omir.al wage leaving  the minimum 
wage stationary, or in othe r words t o  t ake away the 
benefit it confers  as higher wage s by causing a 
corresponding increase in prices  • • • •  If this i s  
truly its operati on, then I admit that the Act as it  
stands  i s  of  no v alue to  the worker s  as  an instrument 
for  getting them a better wage . • . .  50.  

F indlay was describing what t odqy would b e  called a wage-price spi ral 

whi ch  as sumes that any increase in wages c arried over in terms of 

additional costs t o  an emp+oyer i s  then t ransferred t o  the consumer 

by mean s  of the employer rai sing the pri ce  of his commoditie s . He then 

49 . W. S c ott , The Industrial C onciliation and Arbit ration Act : 
· it s  Past, Pre sent, and Future , Wellin gt on ,  1 907 , p .  ,l' 

50 . D r .  J . Fiiidley,  KC , LL . D .  
L ab our and the Arbitration Act : An Addre s s ,  Wellington, 1 908, p . 5 . 
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went on t o  t e ll hi s audience that no st ati sti cal proce s s  had b een 

abl e  to demonst rat e  that the re was a 0 0l"relat i on _ be tween wage 

inc re ase s and p ri c e  movement s ,  a sugge sti on that must have c onfused 

the more pe rceptive memb e rs of hi s audience . The way out of t he 

dilemma he went on t o  su gge st was t o  int r oduce the prin ciple of ' gain 

sharing '  whi ch involve d :  

sharing the gain or saving of the c o st of pr oduction 
i rre spe c tive of the rat e  of profit re alised by the 
employe r, and is definit e ly to be dis tinguished from 
the s cheme of profit sharing unde r whi ch the amount 
of b onu s i s  dependent up on re ali sed p rofi t  • • • •  51 

Aft e r  thus sug ge sting a wage sy stem based on what l ooke d su spi ciously 

like Marx ' s the ory of surplu s value , F indl ay moved on t o  c ondemn the 

re cent strike s that oc curred in the f re e zing industry,  sugge sting 

that : 

• • •  the s ani ty, f ai rne s s  and the industry of the 
gre at b o dy of our worke rs i s  not t o  b e  judged by 
the si l ly demands and violent de signs of the noi sy 
few • • • • We must not c onfuse noise with numb e r s  

• • • •  52 

Thi s latt e r  p art of hi s addre s s  rai sed sub stantive i s sue s that wi ll 

be d i scus sed in more detail •:l 1nse quently , but for t he moment 

the imp o rt an c e  of F indl ay ' s addre s s  lay in the fact that a senior 

memb e r  of g ove rnment app e ared t o  supp ort the employe r s '  su gge stion 

th at the wage fixin g p roce s s  unde r IC and A was n ot doing it s work . 

51 · ibid . ,  p .1 3 .  

52 .. ibid •. ,. ,p .• 1 4 . 
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The employer ' s case was given s ome impetus by the f act that a 

nu:nber of the more vociferous  advocates  for effort wage s ,  we re 

already int roducin g changes in wage setting into thei r firms . F or 

example , G .  T . Booth , as a partne r in ·.Bo o.th ·'l -l·l MacDo nal;i of Chri st church 

had developed a premium wage system, while in the Legi sl ative C ouncil ,  

T ,  George }� , a Director of the Waihi Mine , t old hi s c olleague s :  

I am a believe r in the ene rgy wage . It i s  very 
difficult of c ourse t o  have any system in whi ch energy 
is  paid without c reating s ome unfairne s s  as regards 
other worker s ,but we do not want to see all lab our  
on exactly the same level . And 'now I must speak of 

a . - mine with which I am acquai nted - the Waihi 
Mine . r We have got over the question ,  ther e .  There we have 
got the energy wage and the result i s  we have got the 
pick of the miners in the ,D ominion. We have got the 
c ontract svstem there ;  nnd. we , had great difficult-y 
getting ·it . introduceO. . . . .  I would guarantee that if 
any man goe s up there he wil l  find that with the 
exception of a few •. • • the miners would. . not go .back 
to  the old cy st·em • • • • 53 

The event s of 1 91 2  in Waihi would tend t o  prove Ge orge wrong, but at 

the moment when he made hi s speech, he was reflecting emp�oye r  

disc ontent at the way in whi ch the I C  an d  A system confined them and 

raised their lab our costs . 

The underlying beliEf that supe ri or l abour should be given the 

opportunity to earn more , was reinforced by the experience of the New 

Zealand employers as a group . Since many succes sful busine s s  men had 

lifted themse lves  from the r anks of the masses,it was easy to  as sume 
• 

that the protecti on of the vast mass of the workers by the industrial 

· law, however morally appropriate , could only hinder the progre s s  of 

men of ability . 

53. �' �5, i'•635, 30 September :1 5X) 8 .  
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Thus the pre vai lin g opini on s of empl oyer s on wage f ixin g 

que st i on s  we re by 1 907 runnin g  count er t o  the philos ophy of' state 

c ontrol,  and i roni c al ly , the C ourt gained s c a�t re cognit i on fro� the 

empl oyers f o r  t �Jing t o  ensure that the upward movement of wage rat e s  

should n ot out st rip the employe rs ' abi lity t o  p ay .  

The p oint has al re ady been made,  and wil l  b e  further elaborated 

i� some detail belo w  , that while empl oye rs as a strat e gi c  principle 

aimed to limit the fun ctions of the IC and A sy stem whenever p o s sib l e ,  

the t rade unions saw the ir main t :.;. sk as the extension o f  the control 

exe rci sed by the award system over as many empl vyers as p o s sible . Many 

trade uni on leaders even in t imes of adve rsity, im1posed by what they 

felt was an unsympathetic Arbit rati on C ou rt ,  remained c on si stently 

l oy al t o  the principle s of IC and A .  P sychol o gically, the award 

system as the apex of the lab our laws had f reed "orkers f rom the age 

old fear of exploitat i on .  T o  return the refore to the manif e st 

uncert ain ti e s  of colle ctive b argaining with the employe r would not 

only inv olve a shift in thinkin g ,  but the ab andonment of the s olid 

achievment s that the t rade uni ons had re gi st e red since 1 894. Thus 

th�Y stron gly opposed this type o £'  e:up loye1· ' innovs.t io n. 

It i s  the refore ne ces s ary at thi s p oint t o  c onside r the legis­

l ative ch ange s that had occurred betwe en 1 903 and 1 907 , as indicative 

of an increasing tendency to b oth centrali se functi ons and to re gulate 

admini strative indu strial b ehaviour in a more punitive fashi on . S ince 

the p r o c e s s  of legal amendment was ac comp anied by a c on si stent 



tendency t oward an ' offi cial employ e r '  and an ' official ' t rade 

uni on p o si t i on . Attent ion will al s o  be  p aid t o  the wqy in whi ch 

th e se groups were deve l oping dive rgent expectati ons from the IC and 

A sy stem while finally the s cene wi l l  be set for the e vent s  of 1 907 

and 1 908, a time when not only major le gal chan ge ,  but al so . the validity 

of the IC and A system was both ch al l en ged and deb at ed . 
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CHAPrER SEVEN . 

Legislative Change s and Employer-Trade Union Re a.cti ons : 1903-1907 . 

It has been establi shed that the proce s s  of amendment t o  the 

principal le gi sl at i on that began in 1 896 became a re gular i tern on the 

legislative agenda, as government strove t o  transl ate  the law into 

the practical world of industrial relation s .  It has al so  been estab­

li shed that in t e rms of the pe riod under consideration in thi s thesi s ,  

1 901 stood as  a watershed .  F o r  with the deci sion t o  make acc e s s  t o  

Arbitration e asier ,  at the expense of the C onciliation proce s s ,  it i s  

clear that new kinds of admini strative problems were b ound t o  emerge . 

This  chapte r  will  first examine the process  of le gi slative chan ge 

that t ook place in the peri od 1 903 to 1 907 in terms of the t actical 

re sponses of b oth employers and trade uni ons t o  the new legi sl ati on 

as it was passed by Parliament and admini stered by the Department of 

Lab our . Attention will then be  dire cted toward first the Auckland 

Tramways' di spute of November 1 906 , and then the S l aughte rmen ' s  dispute s 

of F eburary 1 907 as manifestations of industrial direct acti on within 

the IC and A system and as symbolic events signalling the end of the 

long pe ri od of industrial peace . Finally1 consideration will b e  given 

t o  the initial re sponse of government to  what was ultimately s een as 

a challenge t o  the principle s of IC and A before the question of 

political initi at ives for change s in the law and · the reactions of 

employers and t rade unions are di scus sed in the final chapte r  of the 

thesis .  
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With the p as sing of the IG and A Amendment Ads of 1 90 3-1 904, the 

Arbit rat i on C ourt b e c ame the major agency of t he IC end A system.  

In c on s e quence by 1 903, i t  was faced with the task of devel opin g 

the admini st rati ve supp ort n e ce s sary t o  c ope wi th the he avy volume of 

f orm al hearin gs that it f aced aft er the Willi s Amendment b e gan t o  

t ake effect . The admin i s t ra_ti\8 sit u at i on was c omplicated b y  the 

f act that Ju s t i c e  Chapman h ad firm view s as to the role of the 

C ourt , not only in i t s  le gal work, but as we have seen, in t he 

matte r of the e c on omi c f r amework withi n whi ch the wage fixing func t i on 

should b e  c arrie d  out . 

The extens i on of t he C ourt ' s dutie s t o  emb race e c on omi c as well 

as industrial m atters did n ot go unchallen ged by the partie s c onc e rned . 

B oth emp l oyers and trade uni on s  be gan t o  de ve l op collective re sp onse s 

b o th to chan ge s  in the le gi slat i on and t oward t he initiative s t aken by 

the C ourt in p o li cy inte rpretat i on .  I t  follows that any analy si s of 

l e gal chan ge s  in t he peri od 1 903 t o  1 907 mu st in clu de s ome di s cu s s i on 

of the way in which the partie s me asured the effe ct s of such changes 

upun the i r  noti ons of s e lf-in t e r e sted expe ctat i on f r om the IC and A 

system. 

B oth empl oyers and t r ade uni on s  f ound that the re we re strat e g i c  

advant age s t o  be gained f rom t h e  adoption of a c on si stent p o l i cy ana 

what can be de s c ribe d  a s  a ' nati onal ' positi on on the out standing 

matters rai se d  by the le gi slat o r s  in their p r op os al s  f or change s in 

the IC and A Act . 
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The forum for suc h  action b ecam e  the Lab o ur � ills Comm itte es 

of both House s of Pa.rl iament , and the act of mak ing .rubmis sions, 

enabled part i e s  t o  dem�nstrate t a c it support o r  p ropose counter-

vailing argume nt s , with impr es s ive indicatio n s  of coll e c t ive unity . 

The strategic value o f  group c on sensus diD�inated emp loyer' tacti c s  

at this t im e , a s demonstrat ed b y  t he opening statement made by 

IT. Field t o  the Lab our B il ls Comm ittee of the House of Repre sent at ive s 

o n  1 3  July 1 �4 .  When qu est ioned about h i s  authonity he said :  

I should l ike to E:::;..-p lain that the O.eputat io n  

repre s ent s no t simply th e Vle l lington A s s o c ia­

tion but al l Smp l oyer s '  A s so c iat ions of th e 

colon;y . It i s  t he P arliamentary Comm itte e of' 

the Hew Z ealand EC71p loyer s' Fe der at ion, which i s  

a federat ion o f  al l th e a s soc iations formed in 

d iffere nt pe.rt s of New Zealand . 1 

O n  b e ing a sked to clar ify th e fu ture st atu s of emp loyer d e legatio n s  

he r ep li ed: 

The strong prob�:<bility i s  that any repre sentat ions 

th� may hav e to make sub se quent to thi s i nt ervi ew 

will b e  made to u s .  That has b een the under st anding 

and w a s  th e prac t i c e  la st y e ar . All communi cat io n s  

from t h e  A s soc iat i o n s  g o  • • • thro ugh the P arliamentary 

Comm it t e e  of th e Fe derat io n ,  and the P arli amentary 

Committ e e  i s  r ep r e s ente� here this morning • • • •  2 

1 .  � idence befo r e  the Lab our B ill s CoffiQ ittee of th e Hou se of 

Reprt· zentat ive s- , NHR , I -9 ,  1 90 4 ,  p .1 . 

2 . The d e l egation of 1 90 3 had i n  f a ct proved the value o f  a single 
delegation ·with authority t o  spe ak  for al l emp loy er s .  f·. s a 
c o n se qu ence of' employer sub m i s si o n s  c lause si� of ·che I C and A 
Amendment Act had b e e nmodit'isd eo that any charg e of di scriminat ion 
brought by a trade union against an emp J oy er had to b e  ' conclusiv ely 
pro v c-,d ' . Se e ,  .fJ LC , 2 , 1 90 3 ,  p . 1 . 
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In the t rade union case , plans  to organi se  a nati onal approach 

t o  the mat t e r  of parliamentary dele gati on s did not mature until 1 907 , 

when the Annual C onference resolved that : 

F or the purpose of safe6�arding  the inte re st s of the 
worke rs, the Di stri ct Council in  Wellington shall be 
empowered to  annually ele ct , and from time to time 1, 
fill vacancie s on a Standin g Parliamentary C omnittee . 
The dutie s of such C orr�ittee t o  be :  

to  carefully inve stigate all legislative 
proposals  and measure s brought f orward 
affecting l abour ; report from time t o  time 
t o  the Executive ( and the F ederal C ouncil 
when in se ssion) ; make repre sentati on s  to 
Ministers and Parliament on behalf of the 
F ederati on : -and generally ac�for the 
F ederation in watching over  the legislative 
intere st s  of its branches and mernber s  • • • •  3 

The fact that b oth parties developed the same type of policy t oward 

the que sti on of formal approaches t o  Parliament is indi cative of the 

importance with which legi slative change was re garded durin g thi s pe ri od .  

But i f  this approach t o  le gislative chan ge als o  indi cated a polarisation 

in attitude s based upon fundamental diffe rences  in employer and trade 

union expectations ,  they were in one particular linked.  For their 

decision to organise ' dele gations  to Parliament stemmed from a mutual 

anxiety at the wqy in which the IC and A system was devel oping into a 

cent ralis ed administ rative machine with both the C ourt and the Depart-

ment of Lab our en joying incre ased p owers . 

They differed only in the t arget s for their animosity for if 

�ustices Chapman and S im aroused the wrath of the t rade union s ,  

Edward Tre gear had the same effect on the employers .  

3 .  Trade s and Lab our C ouncils  Annual C onference Report , 1 907 , 
Resoluti on 1 2 ,  p . 68 .  
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Thus the r e spo nse s of the par t ie s  to the pro c e s s  of c e ntral i sat i o n  

demonstrated tv1o important d ev elopments . O n  th e one hand the nee d  

to adopt a defe n s iv e  att itude toward change , and o n  the o ther , a 

growing awnr e ne s s  of se ctional int ere st . B o th deve lopment s in turn, 

indicated that the aim s  and ob j e c t ive s of employers and trade u nions 

no longer co incided with the governm ent s ' s a s sumptions that t he parti e s  

were j oi ne d  by a g eneral c o n s ensus of inter e st s .  

It  'Was the Lib ers� p arty ' s dilemca thQ.t they could no t recogni se the 

f'act that sec tional intere st s w er e  p o lar i s ing r thi s de sp ite th e fac t  

that emp loy er and trade u ni o n  attitude s t ov? ard s the legal chang e s 

that o c c ured be tween 1 90 3 and 1 r;JJ 7 ,  prov ide d  ev idenc e of' sec tional b i a s .  

Lib eral I nitiative s and Emp loyer-TI:_a_d_e U niO n Re spo�::>� · 

I t  ha s alr e c. dy  b e en noted in chapter four that th e re and A 

Amendment Act o f' 1 90  3 marked the highpo int of' Edward 1'rege ar '  s influe nc e  

on the I e  and A legi slatio n .  Thi s  made clear by t he f'act that c lause s 

four and five of' the I C  and A Amendoent B i l l  of 1 90 3 w er e  aimed at 

pr eve nti � employer s c omb ining with intent to defe at an anard , and 

also at preventing employer s discriminating against trade unio nists 

4 
in the ir emp loy .  The purpo se of the propo se d change s  stemmed f'rom 

Tregeo.r' s err.barra s ::> ing fnilm·e of 1 90  3 . to c o nvice Judg e  Cooper in 

the Auckland Furniture Trade s C a s e ,  that th e dismis sal of work er s v1as 

a del ib erate collu siv e act on the part o f  the employers c o nc erne d .  

4. IC and A Amendment Bill, 1 90 3 ,  c . 4. and c . 5  
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The employers response was simply . to · endorse the Auckland 

judgement through a statement made by Mr F ield who said : 

We believe that thi s measure i s  de si gned t o p:r_event 
a repetiti on of the Auckl and experience , at any r ate  
we believe thi s t o  be  the case with respe ct to  clauses  
� · 4  · and . 5 ·  Our c ontention is  that ·these provisions 
of' the Bill are entire ly unnece ssary • • • •  I entertain 
n o  d oubt as t o  the power and jurisdiction of the 
C ourt t o  effectively enforce its awards , and to carry 
out in all matters within its juri sdiction the true 
meaning and spirit of the Act� • • •  5 

In tne event , Field c ould afford t o  be magnanimous since as ha8 

alre ady been not ed, skillful advocacy before the Labour Bills 

C ommittee of the Legi slative C ouncil , would so modify the final form 

of the discriminating clau se s  as t o  make them very difficult to  

6 
enforce . In fact the employe rs were only marginally intere sted in 

the matte r of clauses four and five and much more concerned with 

prop o s al s  to extend the powe rs of the Inspectors of F actories .  It 

was als o  proposed that : 

( 1 ) Every Inspe ctor appointed under the Factories Act 
of 1 901 , shall be an Inspector of Awards under 
the principal Act ,  and shall be charged with the 
duty of seeing  that .the provi si on s  of any indus­
trial agreement , or  order of the C ourt are duly 
observed :  

( 2) Eve ry Inspe ctor of Mine s appointed under the C oal 
Mines Act of 1 891 , or  the Mining Act of 1 898 ,  
shall b e  an Inspe ct or of Awards ,  and shall be  
charged with the duty of seeing that the provisions  
of such agreement , award or  order duly. observed 
in any coal mine within his district • • • •  7 

5 ·  Evid�n��- befor e the Lab our B ills Committee of the Legislat ive 
. !>l!&1 2 ,  1_� 3 ,  p . 8 .  In the final draft the clau se � peq�111e: . . 

IC and A Amendment Act , 1 903, c . 5  and c . 6 .  

6 • _ ib id .� .. c .  7 · ( 1 ) ana 7 ( 2 )  • 

CmmciJ., . ' . 



2 00 

Emp l oyers  we re c oncerned that the p r oc e s s  of c entrali s ation al ready 

unde rway would be st ren gthened by this inc rease in the numb e r  of 

offi ce rs avail able t o  police award s and agre ement s ,  p art i cu larly since 

the ri ght of ent ry coup led to wide p owers of s e arch alre ady existed 

in the le gi s l at i on .  

The extens ion of centrali sing powers did not end there howeve r 

f o r  what be c ame clause f our of the IC and A Amendment Act of 1 903 , 

auth o ri sed t he Arbit rat i on C ou rt :  

• • •  t o  join and bind as partie s  t o  the award any 
spe cific trade uni on , indus tri al uni on , indu strial 
as sociat i on or employe r ,  whe re the award rel a�8 
t o  a trade o r  manuf actu re, the products of whi ch 
enter int o c ompetiti on in any market with those 
manufactured in the indu strial di strict whe re the 
award is in f o�ce • • • •  8 

The re al tar get of this c l ause was the employ e r  who ope rated in an 

industri al d i s t rict but out side the framework of an award . It me ant 

that if hi s p roduct c ame int o c ompetit ion wi th othe r fi rm s  who were 

s o  b ound , he c ould be j oined unde r the award , de spite the f ac t  that 

he was n ot an ori ginal p arty , if t he C ourt thought such a j oinder 

nece s sary . Thi s gave the p owe rs of the Arbit rati on C ourt a new 

dimens i on f or not only we re they emp owe red t o  re gul ate the wage-work 

relati onship , they c oul d now in si s t  that all emp l oyer s  in a part i cu l ar 

industry be j oined under the same b as i c  condition s ,  thus minimi sin g any 

advant age a single employe r might have in t he lab our market . 



1'he employer s .
-

ta c t i c s b efo re the Labour B ills Committe e of' 

Counc il were not to chal leng e  the c lau se s at t hi s  s tag e , but to 

fo cu s g,',_;J·rmtion upon the power s  of trade unio n s .  Their leader , Field ,  

thus began by propo sing t hat the practi ce whe reby f'ine s lev ied for 

b reach accrued to the p arti e s  bri ngi ng the ac tion, should be cha ng ed 

so that such mon ie s . cou ld b e  paid i nto the Conso lidated Fund , he 

said: 

We cont end that the se fine s should not go to the 

unions .  We ho ld further that the g iv ing of the se 

f ine s to t he unions- to some of them -is of a 

mo st v il l anou s Gi� c har ac te r .  We contend that 

the Comr..i t te e  ought t o  a sk , that provi sion should 

b e  made t hat all fin e s  inflic ted under th i s  Ac t 

should b e come pD.rt of t he Consolidat ed Fund • • • • 9 

Field was immediat ely challensed at thi s point by the Chairman, 

on a point of p ro c edure . He countere d the sugge st ion that his requ e st 

lay out s ide the t erm s of ref'er enc e o f'  t h e  current B ill ,  by arguing 

t hat it was within thero n stitut ional j ur i sdi ction o f  the Le g is lative 

Council to amend legislat ion coming to it from the Lower House , thi s , 

ev en al"'ter memb er s  in that chamb er had vo ted a c lause s· .. �.nd part of' t he 

f'inal Bill. In the event , the Committee ac c ep te d  his argument - and a s  

a conseq'.ler.ce F ield wa s abl e  t o  move sub sta nt ially new evi den c e  b ef'ore 

the Cornmi ttee . 

l'ihat fo llowed mu st hav e  sounded su sp i c iously like an emp loy er' 

manifesto for compr ehe nsive change s in t he I C and A Act . F ield b egan 

9 .  Evidence b efo r e  the Lab our Bills ComBitte e  o f  the Legi slative 
Council, .AJLC, 2 ,  1 90 3 , p . 8 .  



by c alling for the ab and onment of prefe rence , and the removal of all 

c l au se s  from awards and agre ement s that re quired empl oyers t o  be s o  

b ound . He al so sugge sted that no trade uni on be pe rmitted t o  p ro ceed 

wi th an action in any di spute until it  c ould demonst rate t o  the . 

sat i sfaction of the C ourt that it had t he full con currence of the rank 

and file . Further su gge sti on s  we re made t hat an appeal procedure be 

intr oduced and t hat empl oy e rs be grant e d  the right to take a de c i s i on 

of the Arbit rat i on C ourt t o  a hi ghe r t ribunal . Final ly ,  modifi c at i on 

t o  clau se twenty- one of the IC and A Act was reque st ed,  t o  remov e  the 

con st raints upon re c ourse t o  arbit rati on ,  by no lon ge r  re quiring the 

full c oncurrence of all emp l oyers under an award as parties t o  the 

de c i s i on to go t o  the C ourt . 

By cont rast ,  only one trade uni on officer appe ared bef ore t he 

L e gi slative C ouncil C ommittee at thi s t ime . · "  W. R.  N aught on of 

We llingt on spoke on behalf of hi s Trade s C ouncil and t;c>ade uni on s  in 

gene ral when he sai d :  

The gene ral opm:u:m :is that it  makes the Act a 
c ompul sory one �  that i s  in re gard t o  Arbitrat ion . 
If the re was any doubt o:f it 1:> efore , we do not think 
there i s  now under thi s  Bill • • • •  1 0  

1 o .  ib id .  , p • to . 



The ab sence of large trade union repre sent�iion before the C ommittee 

was indicative of widespread support for the le gislative proposal s  

contained within the Bill for it endorsed a major strategic  principle 

of the l ab our movement:  the extension of IC . and A authority over the 

employer.  In the event , the propo sed chan ges  stood a part of the 

final IC a�d A Amendment Act and the provi sions  cited ab ove extended 

the admini sfrative powe rs of the IC and A system. 

The year 1 904 wa s to see yet another Amendment Bill  before the 

House which was significant not only for what it did but for  what it " 

did not do . In it s final form, the Act cont ained three clause s .  The 

fi rst involved  prohlems inherent in the definition of employment that 

had first ari sen af_ter a judgeiJent of Justi ce Edwards that Wellington 

Tram Drive rs  and G rocers Assi stants did not come under  the terms of the 
1 1  

law since they c ould not be de signated as industrial worker s .  

Sub sequent f ormul ationshad all f ailed to  sati sfy the pre cise definition 

of indu st ri al  employment and doubts con sequently sti ll exi sted as to  

the definition of an employer .  Clau se two  of  the IC  and A Amendment 

Act of 1 904 re solved this problem by defining an employe r as a 

person who :  

shall b e  deemed to  b e  engaged in an industry when 
he employs workers who are by reason of being so 
employed themselves engaged in that industry,  whether  
he  employs them in the course of his business  or 
not • • • •  1 2  

1 1 . Department of Lab our Annual Report , AJHR, H-1 1 , 1 900, p . 3 . 

1 2 .  IC and A Amendment Act, 1 904,  c . 2 . 



The i s sue that exc ited mo st deb ate b e fore the Labour B ills Committee 

o:f the Hou se of R epre sentatives during 1904 _ did not find it s wey into the 

final l egislat ion. It involved su gge stions that the Arb itrat ion Cpurt' s 

duti es be modified in v i ew of t he fact that i-t s case load now re sulted 

in serious de l� s with regard to final de c i s io n s .  

The propo sed modi:fication contained b oth legal and admini strativ e 

eleme nt s , and emanat ed from th4 fert ile mind of Tregear _ ln short , he 

su gge sted t hat in c a s e s  involvir;;g p enalti e s  of a sum l e s s  than fi:fty 

pounds ,  the matters should be heard in a M agi strate ' s Court in e ach 

industri al district , and decided Vli thout recour s e  to higher authority . 

The employ er re sponse was both ho stile and illustrativ e .  of the 

amb ival enc e with thic:� they regar ded the Court . For they strongly 

att�cked the idea that power should b e  so di sp er sed , and their sp oke sman ,  

Field , wa s adamant that : the Court : 

i s  the only fit authority to deal v:i t h  it [§icLf ·_in it s 
enfor cement and admini stration . • • .  It i s  to be r emembere d  
that the se awards are the outcome of a v e ry  considerab l e  

amount of ev idenc e and information supp li ed to the P..rb it­

trat ion Court • • • •  It come s to be prac t i c ally an exp ert 

in indu str ial matters;  and in the rr.at t er of these award s  

there i s  nec e s sitat ed a c on siderab le b alancing and 

adj u sting in v iew of all the fac t s  o:f a casebrought 

be:fo r e  the Court • • • •  ire ther efore think that the Arb itration 

Court is the only Court that is comp et ent to enforc e  and 

admini ster awaras · · · · 13 

1 3 . Ev idence b e fore t he Labour Bills Comm ittee ofi the Hou se of 
Repre sent ativ e s ,  lwHR ,  I-9,  1904, p . 1 . 



The employers' answe r to  the he avy caseload. the Arbitration C ourt 

was facin g  was to sugge st that two such C ourt ' s be set up, one in each 

i sland, thi s  t o  spare the officers their pe ripatetic wanderings  

through the industrial di strict s  and t o  divide the burden of  the work .  

Field al s o  raised the argument of the previ ous year that fines for 

breach be  paid into the C on solidated Fund . 

Thi s return t o  the implication that prime motive of many trade 

union secret aries  in b ringing actions was profit ,  received endorse-

ment from C .M .  Luke , a member of F ield ' s dele gation, who argued that 

employer s  were bewildered by the IC and A system and its rapid rate  

of growth . He  said , he had knowledge of: 

r.1aey instanc e s  where persons hav e been · cited ;befo�t: the 
'Arbitration Court wh� nad no knowledge at all that 
they h ad .  committed  a breach of the Act . Thi s was due 
in a measure t o  the fact that certain awards were 
made-:- and certain change s  in these awards are being 
made c ontinually : - ·ttl'!dit t akes time f or the knowledge 
to  filter through, .:-vtd f or the o·wners of industry t o  
b e  sei sed of all t:r.0 changed condition s  in those 
awards .  Therefore 1 think that when the machinery 
i s  bette r grasped · · · . qna �et me say that when there 
are fewer change s in awards, t � 1en I think there will 
be fewer cases  in the C ourt • • • •  1 4  

At first impre s sion 1 it would be easy t o  forget that on 31 August 

1 904, the IC and A Act celebrat ed :i.ts  tenth anniversary .  Luke ' s 

argument that empl oyers were still bewildered by the ramifications 

of the award system thus becomes difficult to sustain . What he was 

really c alling f or was a static  situation where conditions  and wage 

levels  remained c onstant over l ong period s .  His argument was ill-

1 4. AJHR� I-9 , 1 904, p_ . 2 . 
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f ounded for two b asic re as ons . F i rst the IC and A Amendment Act of 

1 901 , through the Willi s Amendment , had shifted the cent re of gravity 

of the b argaining proce s s .  The t ask of emp l oy e rs and trade uni on s 

alike was n o  l onge r  t o  ar gue a c ase within the c ontext of the nee d t o  

make a mutually ac cept ab l e  de cisi on ,  unde r the di re cti on of a 

.c onciliat i on b oard, but t o  plead bef ore the Arbit ration C ou rt which had 

p owers t o  ·, legally enf orce a de c i s i on with out ri ght of appe al . 

The s e c ond imp ort ant chan ge had been put in t r ain thr ou gh the extensiDn-·. 

of the classifi cat i on of indust ri al w orke rs t o  c over most o c cupati onal 

gr oups in the private se ct or of the e c on omy , with natural c onse quen ces 

f or the growth of award s  and indu s t r i al agreement s .  N or i s  i t  easy 

t o  sustain Luke ' s  furth e r  argument that award s were constantly chan gin g .  

Quite the c ontrary., f or apart f r om the fac t  that the Arb i t rati on C ourt 

tended t o  be c on s e rvat ive in its jud gement s and c auti ous in its 

gene ral p ol i cy ,  returns f or the pe ri od 1 894 to 1 9 1 2 ,  indi c at e  a larger 

de gree of s t ab ility ·in wage s and c onditi ons than Luke re al i sed . 

F or examp l e ,  in the matte r of h ours worked, the f i gure s reveal 

that out of two hundre d and twenty-four award s handed d own by the 

C ourt betwe e n  1 894 and 1 901 ,  sixty-f our oc cupati ons had the i r  hou r s  

o f  work actually de creased, five h ad  them incre ased, an d  one hundred 

and fifty-five had them unchanged durin g thi s pe riod . With re gard t o  

t e rms and c ondi t i or.s ,  by 1 91 0, seventy- seven occupation al group s we re 

still b ound by award s that we re ori ginally r at ified bef ore 1 900 . In 

one spe cifi c oc cupati onal cate g ory ,  that of tr-amways empl oyment ,  change s 

• 

,• 
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in wage rate s re corded between a first award and it s renewal we re 

d · t · b t · · f thi 
1 4 a  

measure � mos JO e a  egor�es  � ar n g s .  

Thu s when p l aced again st hard evidence , i t  seemed ' that Mr 

Luke ' s  empl oye rs appe ared to b e  the v i c t ims of wilfu l refus al rathe r 

than h onest bewilderment at the wqy in which award rat e s  and 

condition s  were chan gin g .  If w e  add t o  thi s the f act that aft e r  1 903 , 

standardi sation of p referen ce c l au se s and a policy of wage re straint 

were si gnal fact ors in the Arb i t rati on C ourt ' s appr o ach t o  its duties,  

then the real cause of empl oyer c omplaint seemed to  stem from an 

abiding scept-i,: i:->'·las t o  the eff i cacy of the IC and A system more than 

anything e l se . 

By cont rast , the submi ssi ons made by the trade uni ons durin g 

1 904 we re more spe c ifi c ally dire cted t ow ard the act i on s  of the Pre s-

ident of the C ourt . While sittin g  in the Auckland industri al  di strict 

Judge Chapman had caused s ome anxiety among t rade un i on offi c e r s  by 

changing the t radi t i on al f o rm of cit at i on unde r an award proceedin g . 

He h ad advi sed the trade uni oni sts app e aring bef ore him, that1 in 

future whe n  they brought an appli c ati on involving a number of empl oyers 

t o  the C ourt ,  it would no l onger be sufficient t o  specify the employers 

in the trade as a group . The C ourt n ow demanded that e ach spe cifi c 

employer engaged in the trade t o  which the award applied be joined as 

an individual in the appli cation, and warned that f ailure t o  d o  s o  

would invalidate the application.  

�£ Summary of Awards unde r the Industrial C onciliat i on and Arbitrati on 
Act; �' H-1 1 D ,  1 91 2 , pp . 1 -1 9 .  
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The trade union view of the President ' s deci sion was put to the 

L ab our Bills C orrunittee of the House of Repre sentative s in the f ollow-

ing manner :  

Judge Chapman in Auckland lately stated that 
he thought ( and that practically means that it  i s  
hi s ruling ,from which there i s  no appe al nor d o  we 
wi sh the re should be ) it was not the intenti on of 
the Legi slature that the union should have the p ower 
to  attach an employer and bring him before the 
C ourt . He  has distinctlyleid it down that .the unio ns 
have to  practically start de novo • • .file_ a case 
before t he C onciliati on Board and then send it on 
to the C ourt • • • •  1 5 

The Department of L ab our  was also  taken by surprise at the C ourt •  s 

action, as witnes sed by the statement made by Edward Trege ar when he , 

appeared bef ore the C ommittee on 29 July 1 904. He be gan by expres sing 

the view that the principle of joinder under the terms of clau se eighty-

six of the principal statute ,  permitted the C ourt t o  join any party it 

s o  wished . The effect of : Chapman's statemen.t was fundamentally 

important according - t o  Tregear becau se :  

Mr Justice Chapman has considered that many of the 
section s  of the Arbit ration Act as it is being 
worked at pre sent will not hold water and has 
given a ruling in Auckland which traverse s what 
we understand to  be the very nature of the Arbit­
ration Act • • • •  1 6  

1 5 .  Evidence before the L ab our Bills C ommittee of the House of 
Repre sentative s ,  AJHR, I-9 , 1 904, p . 9 .  
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Like many trade uni on secretaries,  T rege ar was obvi ously 

concerned at the acti on the C ourt was t aking, f or if the Pre sident 1 s 

decision was applied it would me an that in the preparation of an 

action for  an award, the trade union would have  to seek out every 

individual employer in the trade or occupation and join him singly 

to  th� appli cation . He was very much in favour of c-olonial _ awards 

since �n his considered ,opini on what Judge Chapman proposed could 

only lead t o  fragmentati on and great difficulty for the trade union s .  

At thi s point , T re gear placed a supplementary paper before the 

C ommittee which had been prepared with such haste that n o  time had 

been available for printing . In it he sugge sted that a simple solution 

would be for  each trade uni on t o  signal its  intenti on t o  join employers 

by advertisement in dai ly newspapers .  The employers who were quick 

to  see the advantage s acc ruing t o  them from Chapman 1 s proposal ,  

countered this opening ploy by. demanding that of right " • • •  every 

employer should have the opportunity of bein g  heard by the C ourt ,  

before being bound t o  ob serve the award" • 1 7 

1 7 . ib � Ill #, , •• 27 .. 
::: :1 his de ci sion not to  proceed with an award on behalf of the 
Auckland Engineers ,  because the emp�oyers  were incorrectly 
joined, Judge Chapman was overturning previous  decisions taken 
by hi s brother Judge C ooper,  who had as a point of law, always  
distin gui shed between an industrial agreement as  a contract 
l imiting the application of condition s  to the si gnatory partie s ,  
and an award , a s  a unil ateral decisi on of the C ourt , binding on 
all  partie s .  
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On t he grounds that he b e lieved Judge Chapman' s de c i s i on t o  b e  

conne c t e d  w :ith t he l arge b ackl o g  of c as e s  b e f o re the C ourt , Trege ar 

then su g ge sted that c l ause twenty- one of the IC andA Act be re p e aled 

and that a st ren gthene d  f orm of C onci l i at i on p rocedure be put in it s 

plac e . But �gain F ie l d  conunt e re d  with the c ate gori c al s t atement 

that : 

We w ant t o  s ay  ve ry pl ainly;. and as st ron gly as 
l an gu age wi ll al l ow u s ,  t h at we have n o  c onf idence 
wh atever in the C onciliati on B o ards of the c o l ony .  
Emp l oy e r s  have h ad a good de al of expe rience o f_ them • • •  

throughout N ew Z e al and ,  and there i s  only one 
opini on amon gst emp l oyers with respe c t  t o  C onci li at i on 
B oards �- .. .... that- :they sould b e  wiped out 

e nt irely • • • •  1 8 
· 

It i s  c l e ar that as f ar  as the employe rs we re c once rne d ,  any deci s i on 

that would mat e ri al ly c re ate great e r  diff i cu l� T or t he t rade un i qn s  

t o  use t h e  I C  an d  A system against them, w a s  t o  be supp o rt e d  a s  s t r on gly 

as p o s sib l e . 

In t h ei r attempt t o  influen c e  the p o li t i cal p r o ce s s  that under-

pinne d the IC and A sy stem, the emp+oy e r s  had a n atural adv ant age deni e d  

t h e  t rade uni on s .  The fact that the Le gi sl ative C oun c i l  memb e r ship 

h ad a l ar ge emp l oy e r c omponent me ant they c ould be a s sured that govern-

ment would give them a good he aring at any t ime, at le a st in the Upp er 

Hou se . 

By c ont rast , l ab our was repre sent e d  in the H ou se of Repre sent ative s 

by a smal l  numb e r of memb e r s  who claime d  t hey were s t andin g in the 

l ab our int e re s t ,  but wh o were o sten sib ly L ib e ral s in t e rms of p arty 

ident i f i c at i on ,  and the refOre sub sumed within a l ar ge r  group . It 

foll owe d that the main thru st of l ab our effort s  t o  e n sure that change s 

"' ' ., , .. . . .  
1 8 . ibia.__ ,,: P •  23.  

----.... · 
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in the Qndustrial law favoured the workers , came from a group with 

develo.pmg. ve sted interest in state cont rol of employer-employee 

relations . This group c ompri sed the t rade union secretarie s who 

offered a profe s si onal servi ce t o  trade unions in exchange for a 

wage or salary . Their sense of personal self-intere st limited the 

adv9Xlc e of state  power however to  t he general exten si on of re and 

A authority t o  cover as many employe rs as pos sible . Men like W. T .  

Young,  Secretary of the Federated Seamen' s Union and Chairman of the 

N ati onal Exe cutive of the T rades and L abour C ouncils Federati on , 

shared with Henry Field of t he Wellingt on Employers  Federation, a 

de sire to  curb the administ rative p owers of the Department of Lab our, 

in the profe ssi onal intere st of the peer groups they represented .  

Thus Young,  giving evidence on the  question of the extension of 

Inspectorial p owers  before the Labour Bills  C ommittee of the H ouse of 

Repre sentative s ,  sugge sted satirically that if the proce ss  of adminis-

trative centralis ation continued: 

1 9 • ib id • ', . :;p • 28 • 

• • •  the p robability is  that Parliament will  be asked 
to pass a special Act to  enable Mr Mackay, or the 
Deputy Regi strar to  t ake t he chair at all union meetings 
and al so  t o  move the machinery of the law, to obt ain 
the awards of the C ourt ,  and settle all industrial 
di spute s ,  be cause that i s  what it wil l  pr obably re solve 
it self int o  if all the se amendment s are put into effect 
· a s  they appear hexte • • • .  1 9  
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Even if we ignore Young' s obvi ous sen se of profe ssional pique 

thi s comment reflected a side effect of the almost const ant proce ss  of 

le gislative amendment that had been going on since 1 894, the tendency 

for  changes in legal and operational elements within the system to  

create fresh roles  for the profe ssional civil se rvant at the expense 

of the employer ' s advocate , and the trade union secretary . 

But if the depradations ,  b oth re al and imagined, of the increasing 

power of Inspectors of Awards arou sed the suspicion qf b oth profess-

ional empl oyer s' repre sent ative s and t rade union secretaries ,  and 

joined them in common di stru st of the L abour Department , the question 

of the Willis clause drove them apart . F o r  while Field on behalf of 

the New Z eal and Employers Federation demanded amendment s to  the le gi s-

lati on t o  make it e asier for employers to  go to  .arbitration , Y oung 

attacked the clause on the grounds thatL 

20 .  il5ild � ; 

Mr Wil li s ' s amendment was the me ans of cutting the 
heart out of the whole principle of thi s Act . The 
labour party believe s in C onciliation, t o  do eve �­
thing pos sible to c oncili ate and that amendment 
undoubtedly cut the heart out of that principle . We 
contend that Parliament would do a good thing . .. .  i� it 
repealed that amendment s o  that all di spute s would 
go to C onciliation B oards in the first �lace , and 
then by the propo sals in these.,··amelidmsnt s we "be-lieve 
a large number of case s would be settled by the 
Boards • • • • 20 

It i �  t o  Young ' s  · c�edit that he was a consistent supporter of 
ci onciliation at all time s ,  and had expre ssed strong opposition 
to  the Willis amendment when it  was being discus sed. See 
Evidence before the Labour Bills C ommittee of the Legislative 
C ouncil ,  AJLC , 1 900, 2 ,  p . 3 . 
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What Y oung was careful t o  avoid ment i oning at thi s jun cture , 

was that such a move would re st ore t rade uni on p ower t o  influence the 

f orm of i ndu strial agre ement s as they we re being deve l oped .  H i s  u se 

of the t e �  l ab our p arty is al so  intere stin g be cause it reflected the 

steady growth of p ol iti c al consciou sne s s  among trade union se cre t ari e s  

at thi s t ime . It was a cons ciousne ss made ne ce s sary by t he diffi cult 

t ask of m arrying a b elief in a s ·::> c i al i st futu re , in whi ch worke rs 

would c ome int o the i r  own , with the hard f act that industrial l ab ou r  

was f orced t o  exi st within the framework of a c apit al i st s ociety th at 

was, if anythin g, burgeon ing rather deceyin g .  The problems of r ai sin g 

workin g c l as s  c ons c i ousness in orde r t o  mov e t oward a � ci ali st future 

were made more diffi cult by the f act that the t rade uni on s  could not 

claim di s c riminat i on by a hostile state as a r allyin g p oint for action .  

F or 
_
afte r  1 894, they we re re c ogni sed in law as b ona f i de instituti on s  

within t h e  l abour marke t .  Succe s s  had c ome , n ot af ter b l o od had been 

shed,  but at the st roke of a le gi s l at or ' s pen . It f oll owed th at those 

who would offer a .soc i alist alt e rn ative t o  the ele ct onate had t o  

cont end with a t raditi on of pragmati sm in politics that sought t o  

maint ain a consen su s within the electorate by the appr opriate c ombin­

ati on of s oci al and industrial l aw s  • 

. Inevitably the p olit i cal situatio n  affe cted the way in which the 

Independent L ab our Party of 1 904 approached t he t ask of defining aims . 

The first ob je ctive was t o :  



organi se and secure proper repre sentation in 
Parliament and mlini cipal and other bodie s ;  so  as t o  
se cure such l e gislati on as will  • • •  benefit the 
pe ople of the colony as a whole , and t o  pre serve 
and protect the right s already secured t o  the 
pe ople • • • •  2 1  

The willingness t o  use parli ament ary means t o  obtain radical ends 

was a c ontradi cti on that bedevilled the T rade s and L ab our C ouncil 

movement between 1 900 and 1 90 8 .  It re sulted in the adopti on of  a 

political stan ce that affirmed the need t o  build society in a new 

image , whil e  active ly c ollab oratin g in a state system of indu strial 

rel ati ons  .. that aimed at sustaining the status quo .  

I n  other words,  the t rend toward political moderati on i n  the 

approach t o  problems raised by change s in the IC and A system was 

largely influenced by an unwillingnes s  to fore go the economic adv:J.nt age s 

that already acc rued to  the lab our movement from the IC and A system. 

The relative calm that had surrounded the industrial scene in 

New Zealand since 1 8941 was t o  be ab ruptly b roken :in 1 906 and 1 907 , 

with the emergence of direct industrial action in pursuit of specific 

t rade union aim s . The end re sult was a re-examinati on of the princ-

iples  and functions of the IC and A system in a way that had n ot been 

undertaken since  Reeves first an 'o.unced . . .  hi s intenti ons to introduce . -

the legi sl ati on in the e arly ninetie s .  The remainder of thi s chapter 

will examine in some det ail the strikes that precipitated such a 

reaction f rom g overnment and the p artie s .  

21 . Platform c ited i n  R . K. Newman, ' Liberal Policy and the Left Wing 
1 908-1 91 1 ' ,  MA thesi s ,  Auckland ,  1 965 , p . 1 75 .  
The difficulties  that partie s of the left f aced :in attemptin g  t o  
gain worker support against established parties ,  even in centre s 
assumed t o  be  radic al ,  i s  i llustrated in L . E .  Richards on, ' The 
Workers and Grey District Politics  during War-time; ·1 91 4.-1 91 8 .  ' 
MA thesis ,  C anterbury, 1 969 . 
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Indu strial Dire ct Act ion: the Opening Phase,1 90 6 -1 907 . 

The tramw� s di spute that ocurred in Auckland in Novemb er 1 906 , and 

the twelv e strike s that took plac e in the meat fr eezing indu stry during 

February 1 .907. , were an inu:1ediate challeng e  to the ICa.nd A sy st em.  In 1 90 5 

and .Amendment Ac t had b een introduced,  whic h defined the terms under whic h 

part ie s tru: ing str ike or lockout action c ould b e  punished . Under clau se 

f'if' t een, the se p enalties were defined a s  fo llows: 

· (1 ) Arry indu str ial union o r  indu str ial a s so c iation 
or employ er , o r  worker , whether a memb er of any such 
union or asso ciat io n  o r  not , whic h o r  who shall 
strik e or create a lo ck-out , or propo se , aid, or 
ab et a str ike or lo ck -o ut or a movement int ended 
to produce a str ike or lock-o ut , shall be guilty 
of' an of'fence , and shall b e  liable to a fine • • •  

( 2 ) No work er shall be sub j ec t  :to a fine b e cause he 
refuse s to work or announc e s  his intention to 
r efu se to ·work , at the rate of' wae e s  fixed by any 
anard or aereement ,  unl e s s  t he Court i s  sati sfied 
that such a r efu sal was is p er suanc e o f'  any int­
tent ion to c omm it a breach of this se ction. 

( 3 ) This section shall o nly app ly whe n there is an 
award or indu stri a l  agreement relating to the t­
rade in c onnect io n  with which su c h  str iJce or 
lo ck-out has o ccurred or i s  imp ending , in for ce 
in the district where the alJ eged offence is co­
mmitted , or some part thereof'.  

(4 ) The C ourt mey accept al:(Y evidenc e that seems to 
it relevant to prove that a str ike or lockout 
ha s taken plac e. or i s  pending • • • •  22 

22 . ICan:l A Amendment Ac t ,  1 � 5,  c . 1 5 , ( 1 ) to (4) . 
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Thi s new le gi slat ive departure was s oon t o  b e  tested. Sut first it 

is  ne ce s sary t o  c onsider the implicati on s of its terms . 

In defining the conditions  of the offence , the law made n o  

di stincti on between worke rs a s  a corporate membership i n  a trade 

union and the sin gle worker as a member ,  for the purp ose of app orti on-

ing fault . In addition, the C ou rt was ve sted with the ri ght t o  c onsider 

not only evidenc e  of overt direct action but the much more ambi guou s  

que sti on of p remeditati on . Thi s p owe r t o  define evidence of intenti on 

was t o  prove a b one of much c ontenti on, as was the limit ation in the 

terms of enf o rcement to workers c ove red by an industri al award or 

agreement , when the le gislati on was put to the te st . 

On 9 N ovemb e r ,  1 906 the N ew Ze �and He r:�ld rep orted a small item 

on an in side page , the · fact that two conduct ors in the employ of the 

Auckland Electri c T ramways C omp any had b een di smi s sed without n otice 

the previous d ay .  23 · .  · By , 1 3  N ovember, the s ame matt e r  was 

bein g  di scussed  at a public meetin g  in whi ch .the:Lt- -leader'j advi sed the 

management rep re sentative s pre sent , that unle ss. the men were reinstated 

forthwith ,  the matte r  would be referred t o  the Auckland Trade s and 

. 24 Lab our C ouncil f or appropri ate act� on . 

The ostensible  cause f or the acti on taken by the company was that 

the men were as sumed t o  have written ob scene comment s on a window in 

the P on s onby tram depot as an expre ss i on of di scontent with the t e rms 

23 . !':ml, 9 N ovember  1 906 . 

24. NZH , 1 3  N ovember  1 906 . F or a detailed de scripti on of the event s 
that took place  see H . A. �oth, ' When Auckland' s T rams S t 0pped 
Running' , N ew Zealand Tramways J ournal ,  7, 6 ,  S eptemb e r  1 960, pp . 1 1 -1 5 .  
F or the official versi on of the di spute , see N ew Z e al and Official 
Yearb ook ,  1 91 2 ,  p . 687 . 



of the re cent award . 25 In fact the event was to trigger off b oth an 

industrial and a public re sponse , for  on the afternoon of 1 3  N ovember  

sixty- six employees of the company st opped work for three hours  in 

p rot e st . According to the local pre s s ,  publi c sympathy was with the 

men ,  parti cularly since one of them,  T om Beat son ,  was an active 

B apti st lqy preache r and a t rade unioni st of s ome di stinction in the 

Auckland c ommunity . 26 
The matter was settled fairly quickly, though 

the victory for the uni on was b ou-ght at the cost of Beatson '  s job . He 

was formally reinstated afte r meetings between the trade union and the 

Managing Director of the c ompany on 1 4  November, but only on conditi on 

that he re sign at the end of the current month, with good reference s 

from the empl oyer . The dispute thus ended almost before it had begun 

and the New Zeal and Herald was able  t o  note with some satisfaction that : 

F rom the be ginning the sympathy of the public was 
with the 'men • • • •  F or the peculiarity of the trouble 
lay in the fact that it was ent i re ly outside the 
arbitrati on award . In. reality it was not an 
industri al di spute at all .  The men made no  complaint 
against  the award , did not ask for hi gher wages or 
shorter  hours ,  or for  a chan ge in working conditions 
• • • •  27 

25 . Roth, �·11� -

26 . NZH , 1 3  N ovember 1 906 . 
Roth in his e ss� on the di spute does not refer  t o  the fact that 

- Be at s on resigne�, l argely at the bidding of the secretary of the 
union1 Arthur Rosser,  who urged Beatson t o  think of the men vrith 
families  who would b e  forced into a strike if he did not agree . 
See  NZ.9 ,  1 4  November  1 906 . 

27 . NZ.I--l , 1 5  N ovember 1 906 . 
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It i s  doubtful if the general public saw the is sue in quite the same 

way, since a crowd of s ome four th ousand apparently en joyed the 

novelty of Queen Street filled with silent trams, and later as sembled 

to hear the official settlement out side the company ' s offices  with 

much cheering, and a rendition of God Save the King . 

In fact the real importance of the strike lay in its  value as a 

demon strati on effect , that by c oncerted and effective industri al act i on, 

A trade union had ve ry quickly forced an employer into a situation of 

compromise, without the formal machinery provided by the state f or the 

re solution of industrial di spute s .  

The events of November 1 906 were t o  prove a prelude to  r� al 

industrial unre st1beginnin,g in February 1 907, as slaughtermEm empl oyed 

in the meat freez ing  industry took direct industrial action over a 

pe riod of four weeks . 

What was t o  prove a l ong  month of industrial di scontent opened 

on 1 2  February 1 907 , when one hundred and forty slaughte :rnl3.n employed 

at the Gear Meat C ompany in Petone demanded an increase in the killing 

rate for sheep from one p ound per hundred to  one p ound five shillings 

per hundred . M anagement refu sed, and the men walked out ,  to return 

after five days with a c ompromi se increase of three shillings  per 

hundred. The demand for five shillings  became the main i s sue in the 

eleven di sputes  that followed ,  and in e ach and every case , management 

compromised for three shillings .  



On 1 5  Feb ruary , two days bef ore the Pet ona s ettlement , the 

management s of f ive free z in g  p l ants in the Christ church di stri ct,  

were faced with s imi lar demands ,all of whi ch led to strike s .  By 

26 F eb ruary, st rike action had sprea d t o  the far s outh , as O c e an B e ach, 

M atuara and Wal l acetown all struck on the s ame day , with Burnside in 

Dunedin j oinin g them as they walked out .  The f o l l owin g  mornin g, 

Pi c t on and Gi sb orne j oined the ranks of the : striker s ,  tn€ l ast 

p l an t s  to make their demand s  kn own t o  management during the cycle of 

di sput e s . 

In st rate gi c  t e rm s ,  the men had ch o sen their t ime wel l .  The 

s e a s on was at i t s  height , and the c ompanie s in e ach - c ase were faced 

with thre e alt e rnative s :  meet the fu ll demand f or five shi l l in g s ,  

face a l on g  s trike with sub se quent l o s s  of production ,or c ompromi se . 

What f ol l owed was a se ri e s  of di re c t  n e g ot iat ions of v ari ous len gths 

in which the s t andand c ompromi se rate of three shi l l in gs per hundred 

was hammered out . By 1 6 M arch 1 907 , the industry had returned 

t he f oll owing st rike stat i st i c s  f or t he pe ri od b e ginnin g 1 2  F eb ruary : 



TABLE FIVE 

28  
Statisti c s  of  Strike s in  the New Zealand Meat Indu stry, 1907 . 

Works 

Pet one 

Belfast 

I slington 

Smithfield 

F ai rfield 

Pare ora 

Gisb ome 

Mat aura 
. .  

Wallacet own 

Ocean Beach 

Burnside+ 

Picton 

TOTALS 

N o .  of 
Strikers 

1 41 

58 

70 

43 

46 

43 

48 

1 5  

1 7  

1 1  

1 4  

1 1  

527 

Durati on of 
Strike in 
Days  

5 

1 7  

1 7  

1 7  

1 7  

20 

5 

8 

1 6  

1 6  

1 + 7 hrs 

1 6  

1 55 

Total Plant 
Lab our F orce 
Ai'fected By 
Strike 

360 

237 

2 1 1 

1 66 

1 30 

1 65 

1 34 

43 

33 

83 

1 4  

61 

1 ' 637 

Strike 
Peri od 

1 2  F ebruary-
1 7  F ebruary 

1 5  Feb ruary-
4 March 

1 5  February-
4 March 

1 5  February-
4 March 

1 5  F eb ruary-
4 March 

1 5  February-
7 March 

27 Feb ruary-
4 March 

26 February-
6 M arch 

26 February-
1 4  March 

26 Feb ruary-
1 4  March 

26 Feb ruary-
27 Feb ruary 

27 February-
1 5  March 

28 .  T ab le compiled f rom returns in New Zeal and Official Yearb ook , 1 91 2 ,  
pp . 687-691 . 

+ N ot e : In the case of the Burnside strike , it i s  difficult t o  e scape 
the c onclusion that manafement saw the strike c oming and acted 
acc ordin gly in settlemen • 
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The workers  involved in the strike s had thrown down a challenge 

t o  the IC and A system that the C ourt was b ound to  answe r,  if  

c redibility in the IC  and A Act as  a controlling influence upon 

industrial c onflict was to  be maint ained .  Thus on 28 February, Judge 

Sim convened a special session of the C ourt to hear actions b rought 

against the Wellington Slaughtermen '  s Union for breach of clau se 

fifteen of the IC and A Am<� ,-l�merrt.: Act 1 905 . 

What f oll owed was t ot ally unexpected, for the trade uni on 

concerned freely admitted that a strike had taken place , but challenged· 

the legality of the industrial agreement under which they we re supposed 

to  be working .  According t o  their evidence , ne gotiation for an 

industrial agre ement had c ommenced in June 1 90� and an instrument was 

developed with a commencing date of 1 August 1 90� . This was l ater  

changed t o  1 1  August at the re quest of the company . Unde r the rules ,  

formal acknowledgement that a party was willing to  be  bound had t o  b e  

filed with the Registrar o f  Industrial Unions at least thirty days 

before the instrument came into effect . The trade union had duly filed 

on 1 1  July 1 90� but the c ompany in apparent confusion between the 

original date  and the modified date , did not file until 30 July . 
29 

It 

was the trade uni on ' s case  that the industrial agreement under whi ch 

the Wellington slaughtermen had been summoned was therefore not valid 

in law .  Judge Sim, to everyone ' s surprise , agreed with the trade 

union,  and di smi ssed the case . 30 

29 . See NZH , 1 March 1 907 ; EP, 1 March 1 907 ; Dom, 1 March 1 907 . 

30 . For the Pre sident ' s  summati on and judgement see JDL , 1 5, 1..69 ,. · .  pp . 207-
�8 , M�ch .. 1 �7 • 
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Shaken, but undaunted by the C ourt ' s decision, the Department 

of Lab our then proceeded to b ring further actions against the other 

trade unions involved .  The re sult was t o  demonstrate the very 

serious anomalies  c ontained in clause fifteen of the IC and A Amend-

ment Act of 1 905 . F or sub-se cti on three of the clause only permitted 

action t o  be t aken against st rikers ,  if at the time of the strike , 

they we re b ound either by an industrial award or an industrial agree-

ment . This disqualified Burnside , Ocean Beach, Mataura, Wallacet own 

and Picton ,  because they had all been working under p rivate agreements . 

The deterrent effect of the penalty clause s was thus seri ously 

undermined by the f act tha� while twelve strike s had occurred, the 

Depart!Jlent of L abour could only take acti on in six c ase s .  This the 

Department proceeded to  �o ,  and the C ourt in due c ourse ruled that the 

strikers should each pay a fine of five p ounds .  In all , some two 

hundred and sixty out of five hundred and seventy strikers were found 

guilty and the C ourt imposed an aggre gate fine of one thousand , three 

hundred and thi rty-five pounds . 31 

The task of c ollecting this sum f�om eacn individual st riker now 

devolved upon the Department of L ab our ,and what followed became a saga 

in the history of that institution .  De spite thoroughne ss  and application 

in pursuit , the t otal sum of fine� c ollected by 1 909 , amounted t o  some 

seven hundred and seventy-six pounds ,  seven shillings  and sixpence . The 

31 . Department of Lab our Annual Report , AJHR, H-1 1 , 1 909 , p . 35 .  
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the she er prob lem of finding men who wer e  memb er s of a peripatet ic 

labour fo rce and who tended to s c atter after the seaso n  was ov er , 

daunted even su ch dedic ated pub J ic servant s a s  Lomas, who admitted 

tbtlt : 

In re spect to t he amount unpa id , 1;553 · 1 2 s .  3d. , 
sixty -seven slaughterQen , owing p enaltie s tot al­
lirl..g l:286 . 6 s . 3 d .  c annot at pre sent be lo cat­
ed. • • • •  32 

In fact , a s  hi s later coa�ent s  r ev ealed , L 9ffia s  had litt le or no 

hop e  of finding and impo sing p enalt i e s  upo n  e a c h  and every work er 

f ined for ta}: ing part in th e str ik e s .  He adm iH; ed as much wh en he said : 

In Mar ch tho se men tha t  had b e en t raced were given 
a final opportunity to pay the ir amount by instal­
ment s,but few avai l ed  them selve s of thi s offer . 
Order s o f  attachement o n  wag es wer e served on 
several of tho se who icnored the final no tic e ,  
and by thi s mea.11 s ,  about .':1 00 h a s  been re covered • • •  

It i s  exp ected that short ly all out standing monie s 
due by the s e  men 11hn se wher eabouts  e..re knovm will 
be recover�od . 3;'· 

The Depar tm ent was nev er e.b le t o  find and punish all of the striker s 

foras lat e  as 1 91 2 , the record r eveals that the sum of thre e hundred and 

four pound s ,  two shil ! i ng s  and ninepe nce was st i ll out standing in unpaid 

fine s . 34 This meant that on t he ba si s of a fine of five pounds 

32 . AJHR , H-1 1 ,  1 909 ,  p . x.--cv .  lomas nas ab lE) to r eport , in 1. 909 , that 
that a staff memb er had collected twenty-five s�illing s , from a 
s laught erman v1ho had ,b etwe e n  1 CJJ7 and 1 CJJ 9 ,  been to the U ; ited 
Stat e s  and back , J,J'HR ,  H-1 1 ,  1 90 9 , p .  35 · 

3 3 ·  �\JHR ,  H-1 1 ,  1 90 9 ,  p . xxv . 

34 •  Department of Labour Annual R eport , AJHR , B-1 1 ,  1 91 2 , p . ix . 
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p e r  pe rs on ,  s ome sixty- six slaughte rmen succ eeded in e scapin g  from 

the Department al net . 

The re c an  b e  no doubt that the st rike s of February 1 907 and 

the failure of the re and A sy stem t o  enforce t ou gh penaltie s 

again st the offenders had a prof ound influence up on the w� in whi ch 

the gove rnment app roached the need f o r  l e gi sl ative change s  that 

indu strial di rect act i on had creat e d .  

A s  a c on s e quence t he Mini ster o f  Lab our, J . A. Mil l ar ,  was f aced 

with two ktnd s of prob lems as he p repare d during 1 907 t o  unve i l  yet 

an othe r seri e s of amendment s t o  the re and A Act . The re was fi rst the 

p r oblem of t he admini st rative change s ne eded t o  offset :_. the he avy 

case l o ad f ac in g  the Arbit rati on C ourt , with a consequent i al furthe r 

need t o  examine yet again the re lat i onship b etween C onci]ati on and 

Arbitrat i on ,  as growing �1�ici sm of what the trade uni ons n ow called 

the ' Wi ll i s  b l o t '  b e c ame evident . Again obvious discrepancie s in 

penal provi s i on � made manife st by the Feb ruary strike s and the admini s­

trative aft e rmath, rai sed seriou s  doub t s  ab out the re and A sy stem in 

it s primary functi o� that of cont rolling indu strial behavi our in the 

intere sts  of p e ace . 

Gove rnment was al s o  f aced wit h  the prob l em of un cert ainty c re ated 

by the st rike s ,  for there c ould be no guarantee · that the e vent s of 

F ebruary we re not the fir st manife station of lon g  term indu strial 

unrest.  The c ontext was thu s e st abli shed for what be came a prolonged 
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and sometime s stormy debate on the efficacy of the re and A sy stem, 

as the parties reacted sharply1 in the case of the trade uni ons ,  to  

what can only be  described as attempt s to  make major change s of a 

kind not seen since 1 894. 

In retrospect the peri od from 1 903 revealed several di stinct and 

impOrtant t rends in the way in which the IC and A system was 

devel oping .  The polarisation of spe cial interests  and the taking 

up of tactical positions  by the partie s was one feature , the inde­

pendence demonstrated by the C ourt toward it s functions in the matter 

of wage fixing was an<ithe.�.· . Again , instituti onal changes ,  particularly 

those which gave the Department of Lab our  increased centrali sed power , 

became a f ocal point of empl oyer di scontent as the authority of 

profe s si on al officers was extended ,  Finally, the peri od als o  gives 

us clear evidence that ,quite  irre spe ctive of all the se i s sues ,  the 

gap was widenin g  between t rade uni on and employer pe rcepti ons  of what 

the IC and A system was intended t o  do  in all of it s various functions . 

Small wonder that when J . A. Millar b rought f orward hi s prop osals 

for major chan ge s in the re and A Act l ate in 1 907 , reaction and 

debate  was s o  intense on all sides .. that the measure was postponed for  

further con sideration unti l  the foll owing year .  This wa� ·as h.ter events 

.)Vere ;to: :c:e:v:eal, t o  _ prov�d a te sting time for the Liberal government , f or 

it was their  t ask to  hammer out a c.ompromise on the legi slation where n o  

real grounds f o r  such a c ompromise exi sted . They were led by a Minister 

who was determined that the re and A Act would be  saved, and it was one 

of the political ironie s  as we shall see , that a Liberal who had been 



spurned by S e ddon, was de stined t o  make the last major cont ribut i on 

of the Lib e r al party t o  the system of industrial law it had first 

c onceived an d  nuture d in the dqys of reforming z e al .  



CHAPI'ER EIGHT 

Industrial C onfli ct and the Political Re sponse : the IC and A 

C ontr oversie s of 1 907 - 1908 . 

The slaughtermen ' s  strikes of 1 907 marked the end of t he period 

of industrial pe ace that had commenced with the passing of the IC and 

A Act in 1 894, and from that year unti l  1 91 3 ,  New Z e aland was never 

to  be entirely f ree from either the thre at or the .re ality · of industri al 
1 

conflict . The strike s repre sented a challenge to  the IC and A system. 

in it s peace keeping role , and at the same time created an example for  

othe r frustrated  and di saffe cted trade unions  whKhmi ght have been 

tempted by the re lative succe ss  of the slaughtermen to abandon IC and 

A procedures f or direct collective bargaining .  Gove rnment ' s  problems 

in developing a re sponse· to the challenge were furthe r compli cated by 

the f act that ,on application,the penal clause s in the exi sting legi s-

lat i on had proved t o  be saclly limiteC. . 

1 .  While it i s  t rue to  say that the period from 1 894 until 1 906 was 
one of industrial peace , it is not strictly accurate to say that 
s trikes did not occur . B oth Reeve s and Parsons report short 
strike s on publi c work s  p roject s . Since the workers concerned were 
n on-unioni sed, they did not represent a challenge to  the IC and A 
s:vstP.m . See  W4 P .  Reeves ,  State Experiment s II , p . 1 39 . _ _  _ 

and F. Parson s ' The Abolit�on of Strikes and 
Lockout s in  New Z ealand ' ,  The Arena, 31 , 1 ,  J anuary 1 904, p . 85 .  



As a c onsequence of the pre s sure s  now being placed upon the IC 

and A system, the question of amendment to  the law that was precipit­

ated by the events of Feb ruary 1 907 inv olved not only the tradit ional 

matters of the efficacy of proposal s  for change . As the debate 

developed and feeling ran high, the very viability of the IC and A 

system itself came under review .  

In the event , the final legi sl ative re sult of nearly two years 

of protracted and acrimonious di scussion not only ensured the longe­

vity of the IC and A Act , but included measure s that aimed to  outlaw 

industrial direct action in New Zealand . From 1 908 until the pre sent , 

a tradition of punitive acti on against strike rs has prevailed as an 

enduring p sychol ogic al le gacy in industrial rel ations . 

The immediate t ask facing the Ward government in 1 907 involved 

two pre s sin g  needs .  Employer and t rade union confidence in the system 

had to be re stored by le gislation that sati sfied some comb in�t io n · of 

common needs , &� impossible task given the divergent nature of the 

parties '  colle ctive goals . It i s  an indication of the b arrenness  

of Liberal thinking that they cou ld not l ook beyond such a consensus 

approach in their investigati on of new l e gi sl ative device s . The 

second t ask involved the re storation of public  confidence in the 

ability of the IC and A system to  c ont rol industrial behaviour and 

to enf orce complian ce, by punitive mean s  if necessary .  

The industrial p roblems that beset government w�re further 

complicated by deep divisions within the administration . With the 



de ath of S e ddon in 1 906 , p owe r had p a s s e d  t o  h i s  mo s t  seni o r  

c ol l e ague , S i r  J o s eph Ward, but S.edd on' s admi ni s t r ative s ty l e  h ad  made 

no p r ovi si on f or the dev e l opment of a l o gi c al - suc c e s so:c� <£6 · ·  Ward . 

In c o n s e quence " • • •  the r i v al ri e s  that di vided the b ackb ench L ib e ral s 

al s o  h ad the i r  c ount erpart s in C ab ine t I t  ap pe ared that t he 

only p ol it i ci an  in th e admin i s t ratiDn wh o was c l o se t o  Ward was S i r  

J ohn F in dl ay ,  t h e  Att o rney G ene r al , wh o w a s  d e s c rib e d  by one h i s t ori an , 

after he att ended the Imp e r i al C onfe r e n c e  of 1 91 1  as " • • •  a c l ose 

c onf id�nt of Ward who appe ared to d ominat e  hi s l e ad e r  

T h e  c h an g e  o f  l e ade r sh i p  h ad_, in t h e  v i ew o f  one d i s grun t l e d 

me mb e r  of t h e  W ard C abine t ,  not re sul t e d  in a chan ge of l e ade r shi p 

s ty l e . A . W .  H o gg, the memb e r  f o r  M ast e rt on ,  wh o ent e re d  C ab inet i n  

1 909 has le f t  a vivid sub je ctive imp re s s i on o f  Ward as a l e ade r :  

C abinet me e t in g s  were n ot ve ry f re quent , and I 
c annot s ay that I was s or ry .  T o  me they were a 
frequent source of d i s s at i sf ac t i on .  M o st of the 
busine s s  was rout in e , sh e av e s of p ap e r ,  c omp ri sin g  
l e t t e r s , vouche r s  an d auth o ri t i e s  we re l ai d  on 
the t ab l e  and ini t i al e d  by the P remi e r  with out in 
any w ay  c on sulting h i s C ab ine t c ol l e ague s .  What 

I 
2 .  R . K .  N ewman , ' Lib eral P o l i cy and the L ef t  Wing : 1 908-1 9 1 1 ,  MA the si s 

Auckl and ,  1 965 , p .  ·36 .  
Newman al s o  n ot e s  t h at J . A . M i l l ar ,  the M in i s t e r  of L ab ou r ,  and J ame s  
C arroll we re inte n s e  rival s  who f r e qu ent ly vied with e a ch othe r f o r  
the r o l e  o f  D eputy Prime M ini s t e r when W ard was ove r s e a s . M i l l ar ' s 
bi o g r ap he r  al s o  confi rms that h i s  sub j e c t  had st ron g  amb i t i ons t o  
suc ce ed Ward . S e e  P . A .  Mit che l l ,  ' J ohn And rew M i l lar and t he New 
Z e al and L ab our M ovement ' ,  MA the s i s ,  V i c t oria, 1 949 . 

3 .  J . E .  K e ndl e ,  The C ol on i al and I mpe ri al C onfe renc e s ,  pp . 1 7 2 - 1 73 . 
Kendl e re c ords th at L i onel C u rt i s  one, of t he main ide o l o gi c al 
influen c e s  on Impe rial F e de r at i on 9 alway s  b e l i eved t h at F indlay 
and n o t  Ward was t he auth o r  of the f am ou s 1 9 1 1  s p e e ch c alling 
f o r  an i mperi al p o l i t i cal sy stem . 
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amazed me was that l arge v o t e s  and imp o rt ant 
i s sue s app e are d t o  b e  di spe r s e d  without the 
s l i ghte s t  c on siderat i on . • • •  At the c on c lu s i on 
of e ach meet ing, S i r  J o seph was b e se i ge d  by the 
p re s s  and he gave a.'1 epit ome of wh at had been 
d one t o  the re port e r s  . . • •  4 

Even al l owin g  f o r  H og g '  s pe r s onal antip athy t ow ard h i s  l e ade r_. 

h i s  acc ounts of C abinet p roce edin g s  sub s t an t i ally agree d  with th ose 

of a more ob j e c t i ve as se s s o r  of the L ib e ral admini s t rat i on in i t s 

l at e r  pe ri od . It was N ewman ' s c on c l u si on that : 

The only thing whi ch p e rmitted C ab inet t o  fun ct i on 
at al l was t he d omin an c e  of S i r  J os e ph Ward . As the 
arb i t e r  and often the sourc� of Lib e r al p ol i cy he • • • 
held in hi s own hands the wo st to ntrov er t ial power s 

• . . .  5 

I t  was i n  su ch a p ol i t i c al envi r onment that the newly-fl e dg e d  

M i ni ste r  of L ab ou r ,  - J .  A .M i l l ar was r e qui red t o  c arry out hi s 

duti e s .  A m an of stron gly independent spi ri t 1 he had gain e d  f am e  in 

1 89 0  as one of the l e ade rs of the M ari t ime St rike, as S e c re t ary of 

the Seamen ' s U n i on .  P o sse s sin g c on si d e rab l e  admini st rat ive ene r gy ,  

he was al s o  a staun chly independent p e r s on al ity a s  b ef'i t t e d  the s on 

of a gene ral offi c e r  in the Ind i an A rmy , wh o h ad en j oy e d  a middl e 

class upb rin gin g ,  f o l l owed by s e rvi ce as a maste r marine r .  E l e cted 

f or one o f  t h e  Dunedin c on sti tuen c i e s in 1 89 3 ,  hi s ['.b i litie: ;:;  h ad 

b e en s ad ly n e g l e ct e d  by S e dd on who marked him with othe rs as t o o  

st rong minded an d  indepe ndent t o  b e  t ru st e d  with C ab inet rep on s ib -

i l itie s .  

4- .  A . W .  H ogg P ape r s ,  n . d . , p . 1 9 ,  mi s c . 1 2 07 .  
They c on si st of spe e ch n ot e s  i n  l o ose order, written aft e r  he h ad 
re si gne d  in Au gust 1 9 09 . 

5 .  Hewm� , .  p . _?6�. 
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M i l l ar c ame t o  p owe r w i t h  one �civ c:lilt age whi ch he was t o  p r ov e  

un ab l e  t o  su s t ain . A s  a ve t e ran t rade w1 i on i s t  and a le gend ary 

f i gure f r om 1 89 0 ,  h e  en j oyed the re s i d u a l  g o od f e e l i n g  of t h e  l ab our 

m ovement . But i t  was a f e e l i ng qual i f i e d  by expe -:: t ati onJ a s  J .· 

Ri g g ,  the L ab ou r  M LC , pu t i t  on he ari n g  of hi s app ointment : 

I am e x c e e d i n g ly p l e as e d  t o  s e e  f o r  the f i r s t  t i me 
in the hi s t o ry  of th e c o l ony , a l ab ou r  repre s e n t ­
at ive h o l d in g  the p o s i t i on of M in i s t e r  of L &b o u r ,  
and I h ave g re at expe ct at i on s  f r om hi s knowl e d ge 
of the w o rk e r s  and al s o  of the emp l oy e r s  that h e  
wi l l  b e  ab l e  t o  d o  s omething in the int e re s t s  o f  
t h e  worke r s  • • • • 6 

But the n ew M i n i s t e r  was a p r oud mflil wh o s e  s e n s e  of p rob ity and 

i ndepende n c e  wou l d  not p e rmi t  him to b e c ome the t o ol of a sp e c i al 

inte re s t ,  de s p i te hi s .t;-.£•.-di;; :io.�ral �; 0�1�'l.t:.."!;:;i.n:'l � w ith inciu str. ia l l:1h our . 

I s ol ate d in C ab in e t  he was un d oub tedly an t ip athet i c  t o  hi s 

l e ad e r  wh o s e  r athe r f l a shy s ty l e  an d dub i ou s  b u sine s s  re c o r d  offended 

h i s own sense of h on e sty . But M il la r was al s o  sh rewd e n o u gh t o  

r e al i se that i f  he was t o  le ad the p a rty , he w ould have t o  demon s t r at e  

f i rmne s s  an d  in i t i at i v e  in hi s p ortf o li o  whe re the f i r st p r i o r i ty was 

a rapid r e s t o r at i on of c onf idence i n  t he IC and A sy stem . Thu s it was 

a g ain st a b ackground of i ndu s t r i al u n re st , p o l i t i c al in-f i gh t i n g ,  and 

a d i vided gove rnment th at had l o st in t e re s t  in r adi c al l e gi s l at i v e  

expe rimentat i on ,  t h at M i l l ar went off t o  the in du s t r i al 

w ar s. ' : , ., · .  

6 .  NZPD , '1 3� ,  P •571 - �  25 O ct ober 1 9()6 .  
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The Pre lude t o  C ontroversy: Mi l l ar '  s R e spon se to the S t rike s . 

On 2 3 F eb ruary 1 907 , the c on du c t  of the s l au ght e rmen h ad  c ome 

u nde r the pub l i c  c e n su r e  of S i r  J o hn F indl ay who , at a pub l i c  me e t i n g  

in Wellin gt on J at t acke d t h e  men with c on s i de r ab l e  vi gou r .  The re al 

c ause of the in du s t ri al t r oub l e s he a s s e rt e d  was the i t ine r ent 

Aus t r al i an w o rker wh o c ame acr o s s  the T asman se as on al ly and was a 

t r oub l e -make r and a ' b i rd of pas s age 1 •  7 H i s  c o ll e a�e's '  p re - emptin g 

of a lab ou r i s sue , not f or the l a st t ime , w a s  t o  c au se M i l l ar p r ob lems 

sin ce F in d l ay '  s b eh avi ou r t e nded to gi ve h i s ov.n r o l e  a d e gree of 

amb i guity in the pub l i c min d .  But f o r the momenthe t o ok hi s cue f r om 

the Att o rney Gene r al 1 a�d on 2 8  F eb ruary made a spe e ch whi l e  vi sit i n g  

hi s c on s t i tu en cy . 

H e  advi s e d  h i s  l i s t e ne r s  t h at he intended t o  deal with 

the st rike r s  with f i rmn e s s  and that they w ou l d  r e g re t  f l ou tin g the 

law , final ly t aking up h i s  c o l l e ague� · as se rti on that the re al c ause 

of the p r ob lem w as the ove r s e as e l ement . H e  as sured hi s audien c e  th at 

he w a s  " • • •  not g o i n g  t o  h ave the s e  Aust ral i an s  c omin g he re and 

defy i n g  the law agd up s e t t i n g  thin g s  gene ral ly • • • •  "
8 

7 .  EP , 1 3  Feb ruary 1 907 . 

8 .  ODT , 1 M arch 1 907 . 
F o r  an ex aminati on of the r o le of Aust r al i an s  in the indu s t ri al  
affairs of N ew Z e aJ. and du rin g  t h i s  pe ri od s e e  R. D .  Arnold, ' N ew 
Z e aland in Australasi a: 1 890-1 91 4, MA the si s ,  Melb ourne , 1 952 , 
and ' S ome Au stral asi an A spe c t s  of N e w  Z e al an d  L i fe : 1 890-1 91 3 ' , 
NZJH , 4,  1 ,  April 1 970, pp . 54-77 . S e e  al s o  R . P . D avi s ,  ' N ew 
Z e aJ. and Liberal i sm and T as mani an L ab ou r ,  1 891 -1 91 6 ' ,  L ab our 
H i s t ory ,  2 1 , N ovemb e r  1 97 1 , pp . 24.-36 . 
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Whi l e  t he emp l oyers kept a di s creet sil ence on the behavi our 

of Findlay and Millar, trade uni on re acti on was sharp when it came . 

F indlay was alre ady the target of hostility be cause of hi s e arlie r 

defence of the exerti on wage principle in 1 906 , but Millar' s attitude 

was something of a shock to tho se who saw s ome advant age from hi s 

app ointment t o  the L ab our portf o li o .  

B oth M ini sters succeeded in emb arra s s in g the Trade s and L abour 

C ouncil s at an awkward time , be cause a major item on their Annual 

C onferen ce agenda f o r  April of 1 907 involved the que sti on of cl oser 

tie s with the Austral i an  L ab our M ovement . The aggre s si on of the two 

parliamentarians also  served t o  i llu strate  the ambivalence with which 

the Trade s and L ab our C ouncils  viewed the actions of the slauglj.te rmen 

in the di spute s ,  f'or while the re was firm be lief that the men had 

economic ri ght on their side , thi s  was tempered by the feelin g of 

a b ody of' dele gat e s  that the decision t o  st rike was b oth ' hasty ' and 

' ill-c onceive d '  • 9  But at the s ame time , the situati on re quired that 

the publi c statement s of b oth.r1Lini ste r s  be  commented up on by the 

Trade s and L ab our C ouncil movement . 

The fir st response t o  the mini ste r i al st atement s c ame from the 

Wellin gt on del e g ate s .  On 2 April , whi le a C ongre s s  was deb ating a 

prop o s al  t o  h old an Aust ralasian L ab our C on gre s s ,  D avid McLaren rose 

9 .  E ar example ,  W.  P atters on , Pre sident of' the O t ag o  Trade s C ouncil , 
was on re c ord as saying that if' the Burnside w o rke rs had advi sed 
hi s exe cut ive as to the i r  intent i on ,  C ouncil wpuld have strongly 
advi s ed against dire ct acti on ,  ODT , 1 March 1 907 , and ES , 1 March 
1 907 .  



t o  prop o s e  a rider t o  the moti on of approval . Thi s t ook the f orm 

of a re s oluti on depl oring the c omment s made by the mini ste rs with 

re gard t o  t he acti on s  of the Australi ans inv olve d in the st rike s .
1 0  

M cLaren was f ol l ow e� to the platf orm by A . H .  C oope r ,  Se cre t ary of 

the We llingt on S lau ghte rmen ' s Union . He as s e rted that he was fully 

inf ormed of the re al f acts and: 

H e  challenged any one t o  prove that the re we re more 
than twenty per cent of the t ot al numb e r  of slaughte r-
men empl oyed in New Z e aland wh o were native s � ' or 
who had been taught in Aust r ali a .  The bulk of the men 
we re N ew Z e alande rs men b orn ,  b red and t aught thei r  
p art icul ar busine s s  in N ew Z e alan� . The se men left , 
perhap �  and spent two or three months in Au stralia, 
retumin g  f or the next season • • • • In the t rouble 
that occurred in Wellingt on the men who were 
as sociated with the speaker in trying t o  settle the 
di spute and who acted the mqst reas onab ly ·_ Vfe re th� 
Aust rali ans - men wh o h ad iJla_sl ' I experience of :b itter str ike s 
in other part s of the world • • • •  1 1  

D e spite the st rength of C ooper ' s argument a number of dele gate s 

remaine d unconvinced that the moti on was eithe r ri ght or proper .  In 

the deb ate that f ol l owed,  H . W. Brooke s of Auckland and J .  H ayme s and 

R. Breen of O t ago ob je cted t o  b oth the mot i on and the strong l an guage 

used.  T hey were particul arly c oncerned that te rms l ike ' offensive ' 

and ' c ont emptible ' should be u sed ab out � ini sters of the C rown . Sensing 

the ambivalence of the me eting M cLaren then moved in and defended the 

re s oluti on :  

• • • the use of the words • • • ::. did not make the motion 
offensive . It simply expre s sed . what he me ant t o  s ay .  
He was not su rpri sed at the remark s c omin g  from D r .  
F indl ay ,whom h e  de si gnated the ' harlequin o f  N ew · 

Z e aland P oliti cs ' . The Min i sters and emp l6yer s '  _ kne'.7 that.. the 
Au stralians we re good Uni oni sts and ende avoured t o  
di scredit them by slinging mud • • • •  1 2  

1 0 .  T rade s and L ab ou r  C ouncil s Annu al C onfe rence Repo rt , 1 907 . p . 9 .  

1 1 . ibid . ,  p . 1 0 .  

1 2 .  ibid . :  \,- -
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The conference remained divided on th� wi sdom of the motion 

expre ssing  s tron g feelin gs at the c onduct of Findl� and Millar, 

and after the motion was put , a vote of ten to  nine in favour 

reflected thi s divi sion of opinion .  

F or Millar ,hi s di splay of firmnes s  . in  a.tj,aQking the Australian s 

was a tacti cal error, for while McLaren ' s  motion was desi gned to 

deliberately lay the blame on Findl ay,  suspicion had been aroused as 

to his own intenti on s  in the matter of amendment to the law .  The 

p roces s  of change was to  prove harder than he could have anticipated 

before he made hi s c omments on the Australian slaughte rmen . 

The IC and A Amendment Bill of 1 907 : Trade Uni on and Employer Re sponse . 

Gove rnment il1tenti ons  were opened to  scrutiny during the last week 

of August 1 907 , when the IC and A Amendment Bill was finally published .  

The patte rn of  the clauses  revealed a determined effort · by the Liber al s  

t o  deal with all of their problems i n  one : se ssion by the introduction 

of �.:ma�.or. - :, and controversial change s .  

The fi rst proposal called for the ab Olition of C onciliati on Boards 

and their  replacement by Industrial C ouncil s  consi sting of three members 

from eithe r side , under an independent Chairman appointed as a perrm.ment 

ff . 1 3  o l.cer.  In addition ,  Stipendiary Magi strate s were to be empowered 

1 3 . IC and A Amendment Bill ,  1 907 , c . 4 - to  c . 1 5 .  
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t o  enforae pen��- for  non-payment of fines by a term of imprisonment 

1 4 of up t o  three months .  

The problem of permits  for under-rate workers was t o  be re solv.ed 

by making their i s s�ance a duty of Inspectors of Awards in e ach 

industri al di strict . w'fuile the que stion of preference was neatly 

side-stepped by a proposal that non-unionists be f orced t o  pay uni ons  

fee s  uespite their status as  n on-members .
1 5 

In addition ,  the Bill contained clause s  that clearly aimed at 

restricting the trade unionists' ability to  avoid financial penal tie s .  

Power was granted t o  enab le a fine imposed on a specific uni on t o  b e  

the responsibility of e ach member  i f  not p ai d  within one month . Each 

member then became liable for a fine up t o  ten pounds maximum with the 

employer furthe r required t o  att ach wage s in the appropc�ate amount if 

payment was not forthcoming .
1 6 

Further restrictions were imposed upon full-time trade union 

officers who were now required t o  be  employed personally in the trade 

in order t o  be eligible for  offic e . 1 7  Limitations  were als o  introdu ced  

upon the right to  re gi ster under the Trade Union Act of  1 878 , a move 

clearly de signed t o  bring all trade unions under the IC and A system . 

1 4 . ibid ,. ,c. . 22 .  

1 5  . .ib.id; ' il?-""�--7�! 

1 6 • . ib id • � c • 29 i -

1 7 . � Ib id . ,  c �  53 
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The Minister al s o  made it clear when spe akin g fi rst on the B i ll , that 

he was conside rin g furthe r limitati on s  t o  be impo sed up on a t rade 

uni on ' s ability t o  admini ster its fund s .  

Mill ar was clearly determined t o  show the trade uni on s  that he 

int ended to de al with re c al c itrant s  wi th a fi rm hand, a strat e gy  that 

seemed to stem f rom the belief that the strike s that had oc curred were 

the action s  of a di ssident minority and did n ot si gnal l arge s cale 

di s c ontent with the IC and A system . The ' f orei gners ' from Au stralia 

we re the re al cau s e  of industri al unre st and he intended t o  d e al 

f i rmly with them.  

But the Bill  thre atened moderates  a3 we ll as radical s and such 

n oted supp orters of the IC and A principle as Arthu r Ro s s e r  of Au ckl and 

l oudly denounced the measure . In fact the proposal s  were t o  unite all 

t r ade uni on l e ade rs unde r the stronge st pos sible cau se , that of self­

p re servati on in a hostile l e gal envi ronment . 

On 5 S eptember 1 907 , two days bef ore the Lab our Bills  C ommittee 

of the House of Repre sent atives met to t ake evidence , the Auckland 

T rades C oun c i l  met in a� ag gre ssive mood .  An ge r at the de t ai l s  of the 

Bill had been furthe r exacerb ated by the fact that the Chai rman, H . W .  

B ro oke s ,  had that ve � day pub licly ext olled the virtue s o f  the 

p roposed me asure s .  T o  make matters worse , B rooke s had singled out 

' trade uni on agi t at ors ' as the prime t arget expres sin g full supp ort 



for the Mini ster with the words :  

I suppose they must do it to  show they are e arning 
their money, but the workers as a whole are well 
able t o  manage their  di sputes  without agitators ,  
and if the agitat ors are dispensed with, I fancy 
the di spute s will be easier  of settlement • • • •  1 8  

The re sponse of his collea�le s  was a furious  demand for his 

immediate re signation ,  which they obtained . The temper of the meeting 

can be gauged  by Rosser'  s following statement tha� as Se cretary of 

the C arpenters '  Union ,  he was convinced that hi s members  were : 

• • •  n ot going to  knuckle down t o  the Act , and rather 
than submit to  such proposal s  they would c ancel their 
registration ,  and car� on the union afterwards with­
out re sponsibility t o  government . They could still 
turn to  their weapon the strike • • • •  1 9  

· - _ A.LIDb ivalence now gone,  the Parliamenta� C ommittee of the 

Trades and L ab our C ouncil waited upon the Mini ste r on the morning of 

F ridqy 8 S eptembe r and laid thei r  complaint s before him . In hi s 

reply , Millar was e qually vigorou s ,  claiming that a Miners '  Union , 

and he was c areful not to  spe cify which one , had already telegraphed 

stron g  supp ort for the Bill . But hi s re al  anger was directed t oward 

the su gge stion that he was prop osing  by means of the Bill t o  do awqy 

with trade unions  altogethe r .  

The delegation then proceeded t o  leave him in no doubt 

as to the c onse quence s should the Bill proceed, with Andrew Parlane 

of the Wellingt on D rivers'  Uni.on asserting that if the Bill  became 

law " • • •  there would not b e  six uninns that would remain in affiliation 

1 8 .  � -- ,5 September ,  1 907 . 

1 9 . ibid .  . ·� 



with the B i ll"  •
2 0  

The same thre at came f rom McLaren wh o in turn 

as serted : 

If s ome of the clause s in the Bill  be come l aw, 
the re would b e  only one c ours e open to organi sed 
worke rs , viz , to repudi ate any as sent to the B i ll 
what s oeve r .  H i s  own uni on had al re ady t aken that 
p o s iti on as the only door open t o  them. The N ew 
Z e al and rank and fi l e  are not going t o  see thei r 
l e ade r s  cut down • • • •  21  

The re f ol l owed a sharp exchan ge between M i 1l ar and an unidentifi e d  

memb e r  of t he dele gat i on wh o a s s e rted that the Att orney Gene ral h ad 

t old the L e gi sl ative C oun cil in deb ate , that 11 • •  , he would sho ot 

them down , if they p r ote sted Millar immediately came to hi s 

colle ague ' s  defence : 

I think y ou are put tin g w o rd s  int o my colle ague ' s  
mouth th at he did not s ay .  H e  s aid it in reply t o  
an int e r ject i on by the H on .  M r  Rigg • • • •  2 3  

Ri gg who was pre sent , al so  hastened t o  put the re cord strai ght : 

That i s  hardly right . I asked how he c ould enf orce 
the s t rike p r ovi s i on s  of the Act unde r ce rtain 
circumstance s and he rep lied the law alre ady 
p rovided for that by the Ri ot Act . It was not a 
que s t i on of sho ot in g  d own • • •  , 24 

What was inte re stin g ab out thi s int erchan ge apart from the f act that 

it defu sed the dele gat i on' s an ge r ,  was the f act that F indl ay '  s n ame 

was raise� I t s  use refle cted the amb i guity of Millar' s politi c al 

p�siti on in the eye s of trade uni oni st s who we re be ginning to b e lieve 

the p opul ar rumour that he was re ally the pri sone r of the empl oye r s ,  

and that the de ci s i on makin g p owe r re sted with Findlay .  In the e vent , 
I 

20.  ibid. ,7 

21 . ibi d .  

22 . ibi d .  

23.  EP , 7 

24 . ibi d .  

Sept emb e r  1 907 . 

' . - ;  

S e pt emb e r  1 907 . 



Millar remained stubb ornly firm that the Bill would be  committed1 as 

it was without pri or amendment and the meetin g adjourned . 

The Lab our Bills  C ommittee of the H ouse1 with the Mini ster 

sitting  as  a member, c onvened on 7 S�ptember 1 907 . The initial witnesse s  

gave thei r  evidence in an atmosph�e of relative calm, until the morning 

of 9 September,  when James  Thorn of the C c.nterbury T rade s C ouncil 

submitted a manifest o he had been asked to  write on C ouncil ' s  behalf .  

The text att acked the whole purpose of  the Bill and c alled upon the 

C anterbury unionis t s  to resi st its  implementation .  Their particular 

anger was di rected t oward clause fifty-three ,  that re quired officers 

of uni ons to  be  members of the t rade or oc cupation that the union 

25 
represented. For the first time , the Minister came under dire ct 

attack with Thorn ' s claim that such a le gi slative initiative : 

• • •  c omes .  ill from a Mini ste r  who gained publi city 
and prominence by trade- union agitati on , that he 
should �end himself· t o  the action of re strictin g 
th� work of t rade-union agitators by penal provisions .  
What ri ght has  he  or  aeyooc1y e l se to s� whom a trade . 
union shall em::1 loy-'l 26 

The manife sto concluded : 

Practically spe aking, the Bill  is  a c oncoction of 
pernicious  principles ,  seemingly dictated to the 
aovernment by the as sociation of men whose activities 
l.n the past d o  not sugge st _to u s  that they �v e  aey 
sympathj..e s  :ror _the . cau se of unionism :O!' _.fJ. de sJ:re 
f or it s progre s s .  M ost of the provi si ons are enti re ly 
new to  us and were ncve� , asked fo:r .  by u_s . On  tb,e 
c ontrary, they seem t o  h ave given intense satisfaction 
t o  the employers throughout the count ry .  This i s  
unsatisfactory, and should not inspi re trade unionists 
with  confidence • • • •  27 

25 . IC and A Amendment Bil l ,  c . 53 .  

26 . Evidence before the Lab our Bills C ommittee of the H ouse of 
Repre sentative s ,  AJHR , I-9A, 1 907 , p .1..8 .,  

27 . ibid . ,  p .  1 9 . 



The angry t one of the manife sto c arried an unde rlying note of 

une ase , and the v oice of p rotest was that of the profe s si onal trade 

uni on officer under thre at f or hi s livelihood . At the same time the 

document did c ause a tremor in the C ante rbury Employers Associat i on 

whi ch responded t o  the t rade unions with a statement that que sti oned 

the sweeping n at U'e: of the proposed chan ge s  " as they caused an 

un settled fe eling to  pervade all clas s e s  of the indu strial c ommunity 

d b h f 
" 28 

. an  raised a d ou t as t o t e  uture • • • •  

But if the C ante rbury manife sto h ad left the question of de-

re gi stration,  rai sed e arlier in Wellingt on by the delegat i on of 7 

S e pt ember,  out of i t s  statement , a fi rm
. 
programme f or dire c t  acti on 

was soon to b e  f orthc oming .  On 1 7  September,  the We llin gt on T r ade s 

C ouncil submitted it s own manife sto t o  the C ommittee and i t s  final 

stat ement c on cluded : 

It . is  most difficult f rom a me re re cital of the �r inc - . 
ip le� .of-_ this amerid.ing Bill to get : at ' it s  hidde!l dept !_J. a.nd 

me anin g .  After a most exhausting scrutiny of e very 
de tail of the Bill we have n o  he sit ation in s�ing 
that it i s  the most cunningly devi sed, in sidi ou s ,  
and dange rou s measure , from the standp0int of the 

_worke� s ,  and the public  well-b eing, whi ch has ever . 
been submitted to  . our H ouse of Repre sent ati ve s • • • •  

If it i s  carried out ou� o�ganised lab our will  do  well 
to c onsider whether we O&J\Nlt condeinn this Bill too 
strongly ; and if it  i s  pas sed int o  law we must advi se 
the uni ons to withdr aw thei r  sancti orn to this kind of 
legi s l ation ,  and to use  all me ans of p as sive re si st­
ance to make the le gi slati on null and void • • • •  29 

28 . LT , 1 1  S eptember 1 907 . 

29 . �v_idenc·e b�:f'ore .the LaboUr Bills Committee of the Hou se of 

Repre sentat ive s, AJHa1 I -9A , 1 907 ,  P •  57 · 
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Thi s me s sage was carried to the C ommittee by individual 

witnes s e s  as wel l  as  by manife sto .  For example , W .T .  Young in his 

dual capacity as Chairman of the Executive C ommittee of the Trade s 

and L ab our C ouncils  and Secretary of the Seamen ' s Union, warned the 

parliamentarians that : 

Lab our will t ole rate a great deal ,  and as one of 
their  leaders I think I am s afe in saying,  and I 
d o  s o  without desiring t o  influence by threat , that 
if thi s and othe r matters in thi s Bill become l aw, 
they will create one of the gre ate st indust ri al 
uphe avals that has ever been seen in Aust ralasia 

• • • •  30 

If Millar h ad any doubts  as to  hi s pe rsonal standing with the 

Trades and L ab ou r  C ouncil s  they were s oon t o  be put t o  re st , f or 

on the same day the Wellington Trades C ouncil pre sented its  manife st o  

the Otago Trade s C ouncil joined their brothers in c ondemning the Bill . 

This ge sture of solidarity must have shocked Millar for it was in that 

self same C ouncil that his reputati on had been made , and hi s political 

career  had started .  Erstwhile supporters made no b ones about where 

re sponsibility l ay should real trouble ari se and p rophesised that : 

If the Mini ster of Lab our insists on pushing through 
this Bill • • •  and anything serious happens ,  the 
re sponsibility must re st on him and not on the 
shoulders of the trade uni on movement in N ew Z e aland 
, • • • 31 

.30 .  ibid . ,  p . 1 0 .  
Young' s reference was t o  clause fifty-three . 

31 . ODT, 1 7  September 1 907 . 
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Yet de spite the angry lan guage a de gree  of ambivalence still remained . 

The T rade s and Lab our C ouncils were clearly trying t o  expre s s  their 

ange r before the Lab our Bill s C ommittee while asserting their  c ontinued 

loyalty to the b asic prin ciples  of IC and A. Thi s p oint was sheeted 

home by Y oung when he as sured the C ommittee that : 

Lab our is  perfectly sati sfied with the principle of the 
pre sent sy stem, and we believe that with a few amend­
ment s t o  the Act , as sugge sted by the last and previ ous  
Labour C onfe rences • . .  the present system of  C oncil­
iation B oards and a C ourt of Arbitration is the be st 
that could be devised by Parli ament for the settlement 
of industrial coPSlict and the prevention of strike s 
• • • •  32 

In other words ,the Trade s and Labour C ouncils' real concem was not dir-

e cted at the system it self , but at the proposal s  t o  change it in a 

way that would severely restrict the role of the full time official . 

The message was clearly that if direct acti on in the form of mas sive 

de-registration was forced on the trade uni ons ,  the real cause would 

be government meddling, not radical i sm .  

That the re al c oncern of the Trades C ouncils was with the 

suggestion that the role of the trade union secretary be re stricted, 

was made clear when J ames  Thorn returned to the stand . At that time 

hi s work as an organiser  f or agricultural lab our in the C anterbury 

province was leading up t o  the large st case ever pre sented before the 

Arbitration C ourt ,  an attempt to get all the farmers of the C ante rbury 

33 province joined under an award . ·.Tbom. �. fitted the stere otype of the 

32 . !!!!lli, I-9A, 1 907 , p .  9 .  

33 . See B . J . G . Thomp s on ,  ' The C anterbury F arm Labourers D isput e ,  1 907-
1 908 ' , MA thesis ,  C anterbury , 1 967 . 
Under the te rms of the acti on,  7 , 221 farmers were joined in a case 
lasting eighteen months . The C ourt finally ruled that the agri­
cultu,�.al industry lay out side its  terms of reference . 
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f o re i gn  agit at or ex cept in one imp ortant re gard - he was a native 

b orn N ew Z e alander ji di stincti on that M i ll ar, Ward and several othe r 

memb e r s  of C abinet c ould n ot aspi re t o .  

Thorn concent rated hi s at tenti on on clau se fifty-three , p ointing 

out c andidly , that t he N ew Ze aland l ab our movement suffered f r om a 

" • • •  gre at l ack of men of inte lli gence and intelle ctual devel opment 

t o  enable them t o  meet the i r  empl oye rs :i.n c onference and win" . 34 

Thi s  de arth he argued had re sulted in the growth of the situat i on 

whe re many workers we re repre sented by men who were not techni c ally 

membe rs of the i r  given t rade . The re as on f or thi s was that m any like ly 

candidat e s  f o r  union off i ce were afraid t o  c ome f orward f or £e ar of 

v i ctimi s ati on by emp l oy�rs . This le d many unions t o  " empl oy paid 

s e c re t arie s ,  ' paid agit at or s '  as they we re c alled, be cause it i s  

dangerous f or any one t o  t ake an offi c i al po sition in any . 11 35 
un� on • • • • 

I t  was hi s final contention unde r c ro s s-examinati on that the main 

re ason why p aid offi cers were the only pe ople ab le t o  take c as e s  bef ore 

the C ourt was that they were f inanci ally independent of employers in 

t he matter of inc ome .
36 

At thi s  juncture , Y oung returned t o  the st and to reite rat e  hi s 

argument that the t rade unions stil l  had re al c onfidence in the 

principles  of IC and A .  Under c ros s-examination f rom Millar ,  he was 

asked hi s opini on as t o  the true s ource of innovation,  and he rel ied 

"I  should say the Emp l oyers'  Federat i on and whipped int o shape by Dr 

F .  dl n 57  l.n ay • • • • 

34. AJHR, I-9A, 1 907 

35 .  � ·  
36 . ibid . 

37 .  ibid.  P · 35.• 

. , p . 22 .  
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At f i r s t  g l an ce Y oun g appe ared t o  be offe rin g a c al cu l ated 

in sul t  t o  the : n  ini ster, un t i l  one rerne mbe rs th at such an ac t i on would 

h ave b e en f o re i gn  t o  Y oun g •  s sty l e  as a pun c t i l i ou s  an d p ol i t e  

wi tne s s .  C le arly he was re actin g i n  an off- guard moment , as a t rade 

uni oni s t  wh o w as aw are that F indlay en joyed a s pe ci al rel ati onship 

with the P rime Mini st e r  at the expen se of hi s c olle ague s .  Only 

m oment s l at e r  M i l l ar l e f t  h:i m s e l f  open f or a furthe r thru s t  when he 

t ri e d  t oi !1j_1c' e s .:; upon Y oun g hi s de t e rminat i on t o  de al f i rmly wi th l aw 

b r e ake r s . Y oung' s reply was l ac on i c  and ref l e c t e d  the d oub t s  and 

un c e r t aintie s that the t r ade un i on s  n ow had ab ou t M i l lar when he s aid 

" Y e s  t h at may be s o ,  b ut y ou nn.1 s t  rememb e r  th at thi s is a p r op o s ed 

s t atut e , an d  you may n ot alway s  be Mini ster of L ab our • • • •  u 38 Thu s  

amb i gui t i e s  sur roundin g M i l l ar 1  s r o l e  a s  the in sti gat or of the 

p rop o s al s f o r  ref o rm c ont inu e d  throu gh out t h e  ent i re p e ri od , 

On the trade uni on side , 1 907 fai l e d  t o  see the eme r gence of a 

c once rt e d  aDd c onc r� t e  p l an  of acti on sh oul d  the gove rnment de t e rmine 

to pu sh f orward wit h  the le gi sl ati on .  N o r w as t he re at thi s  p oint , an 

alt e rn at ive and radi c al group re ady and wi l l in g  t o  l e ad  the work e r s 

away f r om the IC an d  A syst e m .  It i s  t ru e  that 1 906 h ad s e e n  t h e  

first s t i rring of an alte rnative indu s t ri al lab ou r movement b a se d  u p on 

the We s t  C o ast minin g indu s t ry ,  but the miners we re t o  reveal unt i l  

1 908 a willingne s s  t o  act c on st i tuti onally that b e l i e d  re al mi l i t an t  

in tent i on s .  F o r ex amp l e ,  o n  21 O c t ob e r  1 907 , a d e l e g at i on f r om the 

38 .  ib i d . ' p . 36 



emb ry o  Mine r s '  Federation waited upon the Minister of Lab our and 

advi sed him that what they· ·proposed was the largest organi sation of 

l ab our in a single industry that the country had ever seen . They 

�eque sted f ormal re cognition by gove rnment and a subsidy f or the 

pqyment of travelling expense s t o  the first of a proposed se ries  of 

nati onal conferences .  Millar ob jected on the ground s that such. a 

move by the �ine rs would mean seces sion from the Trades and Labour 

C ouncils  C onference s and would be viewed with official di sfavour . He 

als o  refused to countenance payment of expense s on the grounds that the 

government already sub sidised the T rade s and L abour C ouncils C onfe r­

ences ,  and invidi ous precedents as well as additional expense would 

be cre ated if he complied. 

There can be no  doubt ' that in hi s refusal to accede to the �iner s '  

reque st s ,  Millar mis sed an opportunity t o  influence future event s . 

F or what i s  remarkable  about thi s epi sode i s  the fact that the Miners ' 

F ederation c ontinued t o  act constitutionally until 1 908 , and even sent 

delegate s t o  the T rade s and L ab our C ouncils C onference of that ye ar . 

An ar gument can be  made . that , if Mill ar had in fact reco gni sed 

the body in 1 907 , the radi cal reaction that emerged with the ' �ed Fed '  

might have been channelled int o constituti onal forms . Indeed �hen one 

realises  that the MQners had been looking f or redress  in the matter  of 

the C ourt ' s  failure to grant an award since 1 905 , their patience and 

faith in an approach t o  government rai se s a fundamental que sti on that 

lie s  out side the ambit of this the si s ,  but rel ate s t o  it . Was the 

' revolt of the militant union s '  in 1 9 1 2  and 1 9 1 3  le s s  a que stion of 

ideol ogical motivati on and more the re sult of persistent fai lure on the 

part of government to  give public re cogniti on ,and therefore le gitimacy 

to  thei r  cause? 

I 
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Strate gic ally,  the trade uni on l e aders who gave evidence on the 

new Bill seemed to retreat after  the fi rst angry reacti on to a 

defen sive p o sition around two important i s sue s .  The first inv olved 

spe ci al pleading for the retention of the st atus quo for the trade 

union secretary ,  given empl oyer h o stility t oward unioni sts  in their 

c ompanie s an d  firms,  and the con s e quent de arth of good men offering 

f or duty in offi ce . 39 The second involved attempt s t o  demonstrate  

that in p racti ce the amendment s simply would n ot wo rk . Thei r re si st-

ance did stiffen h owever , 'J. '";  :.: .A Hardy , a memb e r  of the C ommittee , 

revealed in the mode of que sti onin g a de ep h ostility t oward the t rade 

. f . 1 40 
un2 on pro e ss 2 ona . 

But the gener al level of exci tement the Bill had gene rated be gan 

to sub side as the he arings d ragged on int o  Oct ober.  The re was a b rief 

rekindlin g of public intere st when on 4 October  a farmer s '  dele�ati on 

appe ared before the C ourt t o  su gge st that _.whi le  they we re in b road 

sympathy with the aims of the trade un i on s ,  and re c o gni sed working 

men ' s ri ght s t o  be so organi se d ,  the IC and A Act should not be pe rmitted 

41 to apply to the agr i cultural industry b e c au se of it s special nature . 

39 . In a defence of hi s role D avid M cL aren s aid of hi s incumbency of the 
Wellingt on Wate rside rs se c ret ary ship : liJ t ook it up in 1 899 and 
carried  it on for five ye ars  at the magnificant salary of £2 . 5 s  Od . 
pe r week, and I smile when I he ar p e ople  t8lking  ab out the pai d  

agitat ors as i f  they we re rolling  i n  we alth • 1 1  AJHR, I-9A, 1 907 , p .46 . 

40 . Thi s was reve aled when he used the term ' t rade union agit ato r '  in 
five con se cutive que sti ons t o · P . J . O ' Reagan , a f o rme r  C hairman of 
the W ellin gton C onciliat i on B oard , and future Arbit rati on C ourt Judge 9 
Thi s de spite the fact th at O ' Re agan had in his first reply sugge sted 
that professionalism in t he l ab our  movement was an inevitable by­
p�oduct of the increasin g techni c ality of the rr. and A system and that 
' agit at or ' was a vague t e rm •. ib id . ,  -p . 9 2  • . , 

41 . In f act the Arbit rati on C ourt hearing s  had opene d on the C anterbury 
Farm Worke rs dispute on 5 Au gu st 1 907 , and farme r reacti on was buil ding 
up at this time . See B . J . G . Thomps on ' Ploughb oys of the Plains Unite ' ,  
The L i stener ,  74, 1 780, 22 De cemb e r  1 97 3, p . 1 B .  � -

___ _ _ 
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By c on t rast with the othe r partie s ,  the initial re sponse of the 

empl oye r s  t o  the p r op o sed le gi slat i on was mut e d .  It w a s  n ot unti l  

1 1  O ct ob e r  1 907 , that Willi am P ry  o r  the N e.t i onal S e c re t ary of the 

N ew Z e al and Employ e r s ' Fede rati on appe ared bef ore the C ommittee . H e  

b eg an  hi s e vidence by reite ratin g the ne e d  f o r  standardi s ation in 

award s  and the urgent nec e s sity f o r  t w o  Arb j t ration C ourt s to c arry 

out such dutie s  and then went on t o  expre s s  a de gre e  of gener al 

agre enent with the f o rm and int enti on of t he l e gi sl at i on , as surin g the 

C ommit t e e  that : 

Th� F e de rati on h aving in view the n ; quest · of t he 
Mini ster for a tr ial of t he Indu st ri al C ounci l s ,  and 
hi s expre s � e d  int en t i on of giving the sy stem a 
t r i al has agreed t o  the .  � s e t t in g  up • • • •  I wou l d  
l i k e  t o  say that the F ede r at i on ,  an d  I a m  sure I am 
spe akin g f or t he empl oy e r s  of the D omini on gene rally , 
wi ll give the sy stem a th or ou ghly h on e st t ri al ,  and 
if it i s  -� · . ; suc ce ss ful there wi l l  be n o  stronger 
support e r s  of the sy stem th an the e mp l oye rs of l ab ou r  
throu gh out the D omini on • • • •  42 

Pry o r ' s attitude c onf i rme d. the wor st su s p i c i on s  of th o se trade uni on 

l e ad e r s  who we re convin ced that the emp l oyers and the Mini ster were in 

c ollu s i on .  A s  e arly as 1 N ovemb e r  1 906 , c o rre sponden ce had b e en 

ex chan ged b e tween the Auckl and and We l l i n gt on T rad e s  C ounci l s  with 

re gard t o  a rumour that E&.w !*'<i T re ge ar h ad promi s e d  to submit all 

bre ach ac ti on s  t o  the Empl oye r A s s o c i at i on Secre t ary in Wellin gt on 

bef ore citin g c ase s and had in struc t e d  hi s offi c e r s  t o  act in such 

43 
mat t e r s  in the same way .  

42 .  AJHR, I-9A, 1 907 , P • 97 •  

43 . NZH , 1 N ovemb e r  1 906 . 
NZT , 30 O ct ob e r  1 906 . 
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This was further confirmed by Pryor ' s  next statement in which 

he said :  

• • •  there are sufficiently c onfidential relation s  
between the Associ ation Secretaries and the 
Inspectors , so  that they know before a case c ome s 
on, as a matter  of fact,  what is going to  be done ; 
and so far as the Federati on i s  concerned ; • • ;r .have 
for some time been doing what I could to  fost0r 
such a spirit • • • •  44 

Pryor'  s general sati sfacti on at the form of the proposed amendment s  

was only disturbedonce during his evidence. He was adamant that the 

extension of the t e rms of IC and A to vari ous occupational groups that 

had been going on st eadily since 1 900 , should stop short of people  

who held position s  of  responsibility in  industrial organisati ons . To  

do thi s he argued would be : 

• • •  t o  force them int o the unions,  and sooner or 
later there is bound to be some difference of 
opinion between the employers and the unionists  as 
a union, and you have these people �n the po sition  
;ofhaving .to . serve tVTO IT!O ster S e  • • .45 

The remainder of this ,  the sole employer submis si on, was devoted 

t o  the sugge stion that the N ational Federati on and its regional 

affiliates  be  pe rmitted t o  levy employer members for  a financial 

c ontribution ,  and that thi s be given the weight of le gislation . Thi s 

argument was b ased on the f act that the t rade unions  were permitted t o  

receive membe rship fees ,  and the same advantage should be all owed the 

Employers ' Association s .  His  reas on for  this was purely profe ssional 

and it was not without s ome edge that he asserted: 

44 .  AJHR, I-9A, 1 90( , p • . 98 . , 

45 . ibid . ' p .  99 .  



The employers ' as sociation s throughout the 
D ominion are doing a similar class of work for the 
employers that the t rade unions  are doing for  the 
worker s .  Anyw� it i s  the employers ' as sociati ons 
and the F ederati on that have borne the he at and burden o f  th• 
day for  the employer s ,  and the Federati on feel s 
that if there i s  any financi al advantage t o  be 
gained • .• • specia.l prov;i.sion sh.Q.uld be mo.de for the 
employers ' asso ciatio ns to take advantage of it • • • • 46 .  

It is i ronic  that P�or was prepared t o  claim the ri ght s of remune r-

ation for profes si onal services f or the as sociations ,  while support ing 

the g�er.nrnent ' s  attempts to  re stri ct that right to hi s ppposite number s ,  

the trade union se cret aries unde r  clause fifty-three of the Bill . But 

no �ae on the C ommittee challenged the dual st andard that P�or was 

using in thi s matte r .  

With the completion of P�or'  s evidence the emp� oyers re sted 

their cas e .  They : had every _r a aso n t-o b e  sati si'ied at thi s p oint 

since government was c ommitted t o  two p olicie s that most empl oyers 

would endorse j  the re stri ction of trade union profe s si onalism through 

mandate� requi rement that officers be  elected within the trade or  

occupati on, and a punitive line with re gard to industri al  dire ct 

action.  In c onsequence employers could sit back and watch the trade 

union movement at tempt to convince  government that such prop osal s  were 

not in the general industrial inte re st . 

46 .  ibid ' p . 1 00 .  
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Such argument was s o on forthc oming when Y oung appeared for the 

third time b ef ore the C ommittee on behalf of the T ramway s '  F ederati on 

with a li st of tele grams f rom affil i ate s c ondemning the p roposed 

me asure . Furthe r  me s sage s of prote st we re al s o  l odged by Young on 

behalf of T rade s and L ab our C ounci l s with one in parti cul ar having 

pe rsonal si gnifi cance f o r  the m iniste r .  

Apparently while on a p rivate  vi sit t o  Dunedin, Mil lar had claimed 

that he had re ceived a dele gati on f rom the trade union s which had 

expre s sed st rong approval f or the p rop osed me asure s .  Thi s was now 

c ounte red on behalf of the Otago  T rade s C ouncil  by R . G .  Breen who 

stated that C ouncil had inve sti gated Millar' s claim : 

I have since he ard that the deputation con si sted of 
three memb e rs of the C arpente rs ' Society ,  but they 
had no authori ty t o  appe ar on b ehalf of the Society 

• • • •  I have no d oubt that Mr  Millar wil l  not forget 
them when there are appointment s t o  be made • • • •  47 

N othing marks Mil l ar ' s de clining p opularity as much as thi s st atement 

which b luntly implied that the m ini ster was n ot ab ove f ab ricating 

e vidence , f o r  only the previ ou s April , B re en had been one of the 

leading li ght s in condemnat i on of M cL aren ' s moti on of censure against 

M illar and F indl ay .  F urthe r, anger against him now came f rom the 

stronghold of Mill ar '  s p oliti cal powe r .  If h e  was given . pause by the 

Otago me s sage ,  the Mini ster did not reve al it in C ommittee , for he 

c ontinued to challenge e vidence that trade unioni sts we re di s s ati sfied 

with the whole intenti on of' the Bill . He remained doggedly c onvinced 

47 .  ib id. ,  .. p. 1 21 . 



that such expre s sions of di sple asure were the work of a minority 

and n ot the t rue feelings of t he lab our movement . 

The deb ate was thus in  danger of b ogging down into as serti on 

and c ounte r  assert i on,  but Y oung did have one furthe r import ant card 

whi ch he now played . He advi sed the C ommittee that if gove rnment 

proceeded with the Bill in i t s  current form, the affi liated b ranche s 

of the Tramway s ' Federat i on would all move f or formal de-re gi stration 

f rom under the IC and A Act . He went on t o  sugge st  that this would be . 

a p os i t ive step,  for " we would carry on the work of the uni on very 

effe ctively and perhaps more effe ctively that it i s  carried out now, 

be c ause we would rel ieve ourselve s of the Act n
48 

Thi s statement 

was important because f or the first t i me since the publi cat i on of the 

B i l l  in l ate August 1 907 a specifi c  t rade union had turned a thre at 

of industri al  unre s t ,  int o a specif i c  statement as t o  the f o rm such 

acti on would taJ(e . Youn g c ould not have known it at thi s time , but 

he was in f act reve aling t o  the indu s t rial world, the b asic ground 

p l an  t o  be adopted late r by the ' Red  Fed '  - mass ive withdrawal s from 

under the IC and A Act through the p roce s s  of de- re gi st rati on . 

It was clear by l ate  O ctob e r  however, that t he momentum f or 

le gis lat ive amendment had spent i t se lf ,  and that no furthe r progre s s  

would be made by the B i l l  i n  the se s s i on,  given the wei ght of busine s s  

still facing the House . The monot ony of the l ast d�s of the heartng 

were howeve r relieved by the appe arance of a group of Wellingt on matrons 

48 .  ibid � , p . 1 23 .  
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who were incensed by rumours that the Wellingt on Trade s and Lab our 

C ounci l  intended to organise  domestic servant gi rls and re gi ste r  them 

unde r the IC and A Act as an industrial uni on . The i r  leader ,  Mrs 

r. atherine Holme s McLe od .  who se manner and language b e sp oke a colonial 

' L ady Bracknel l '  argued that such a p rop o s al struck at the b asic  

decencies of  family life . Her  cohort s  then inf ormed the C ommittee of 

the problems of trying t o  achieve dome sti c felicity without an 

ade quate supply of dome sti c se rvant s , bA cause girl s prefe rred the 

higher wage s of the fact orie s rathe r than the genteel advantage s of 

d t .  
. 

49 
ome s l. C  serv1. ce . 

Thu s the hearings which had be gun in high tempe r ,  pet e re d  out 

with the ad journment of the C ommittee unti l  the next ses si on .  What 

was si gnif i c ant was the fact that employers and trade uni oni s t s  we re 

diamet ri c al ly opposed on the Bill , and that Millar ' s acti on s  had c o st 

him dear in t e rms of t rade uni on supp ort . Even more si gnificant was 

the fact that the exi gencie s of defence again st the thre at p osed t o  

the profe s si onal trade union officer unde r the p roposed legi sl ation 

had unified the Trade C ouncil s  in a way not previ ously seen in the 

hi story of the IC and A system . 

The l ine s we re now drawn for further battle s  in 1 908,  as a 

determined Millar returned with a new Bill , and partie s on all side s 

questioned not only le gal amendment s,  but the whole rai s on d ' etre 

of the IC and A Act . 

49 . ibia.,J  p .1 0 9 .  
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The Amendment D eb ate C ontinued : C onfli ct, Politics and the IC and 

A Amendment Bill of 1 908 . 

Ob se rve rs of the industri al scene in N ew Zealand in F eb ruary 

1 908 must have been given the strong imp re ssion that hi st ory was 

repeat ing it self , ,for on the the 27th of that month, a strike 

began at the B l ackb all Mine on the We st C oast .
50 

Thi s event was t o  

be immortali sed by one of the le ade r s ,  P . H .  Hickey, as the first 

symb oli c blow s t ruck by the miners again st the IC and A system . But 

the de script i on of the Blackball st rike as a victory depends entirely 

up on the side from which one views the conflict . It i s  t rue that the 

mine management c onceded the men ' s demands afte r an eleven week strike 

that demonstrated c ommunity s olidarity . But it i s  als o  t rue that the 

fine s imposed under Magi st rate ' s  orde r we re paid  in full . M o re 

imp ortant , the legal acti on t aken t o  the C ou rt of Appeal by the Miner s '  

Uni on t o  t e st the validity of the war r ant s i ssued by the M agi strate ' s  

C ou rt re sulted in a •judgement against the strike r s .  

The decision of St out C . J . and hi s brothers hi ghli ghted yet again 

the unique st atus of the IC and A Act in law. F or the bench ruled: 

50 . P.H. Hickey, Red Fed Memoirs , Wellington ,  1 925 . 
P. U'. O ' F arrell,  ' The 1 908 Blackb all Strike ' , P olitical Scien'ce , 
1 1 , 1 M arch 1 959 , pp . 53-64.  



• • •  however errone ous in fact and in law the 
deci sions of the C ourt of Arbitration mi ght be , 
so l ong as it purported to  be acting in pursuance 
of the Act cre ating it , and confined .it sel!f." aP.1��.' 
ute1y to the subj r:>ct unatter of the ,  Act ,  the effect 
of section 96 , w a s  to place i t  beyond the control of, 
er interferenc e by, the Supreme  Court • • • •  51 

In other words the C ourt of Appeal was carefully pointing out that 

no hi ghe r t ribunal had the authority t o  overturn a judgement of the 

Arbitrati on C ourt or any decisi on carried out by a duly authori sed 

party unde r it s direction ,  even if such an action was in error . 

The Blackball strike was the precursor  of furthe r industrial 

direct action during 1 908 . By 4- May,  the Gi sb orne Bricklayers were 

out for three days  and only went back t o  work when thei r  demand tor 

t . t 52 
B a ra e �n crease was me • On 29 June, the Wellingt on akers began 

a strike lasting s ome seventy- six dqys until the empl oyers broke it 

with n on-union labour . The action had been taken for a basic mini-

mum wage and a forty hour week, and was in direct defiance of an 

award of the C ourt handed down only days before the strike st arted . 53 

When Parliament convened in June 1 908 it was against a background 

of industrial direct action which had been going on intermittently 

since F eb ruary.  The questi on of amendment to  the IC and A Act thus 

t ook on importance when on 1 May the Leader of the Oppositi on publicly 

expre s sed the view that the IC and A Act had broken down and that unle s s  

government acted quickly , h e  would cal l  f or it s repeal during the 

51 . NZLR, 27 , C ·Of A, 1 4- July - 30 July 1 908, p . 905 .  

52 . New Zealand Official Yearbook, 1 908 , p . 685 . 

53  
• . � .  
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s e s s:t on. 

The Prime Mini ster t o ok up the s ame point when sp eaking in 

the Addres s-in-Reply deb ate he s aid : 

• • •  we have either g ot t o  put an Act on the st atute 
b ook t o  en sure the spe edy sett lement of strike s ,  
upon a f air and e quitable basi s in the inte re s t s  
of b oth employe rs and employe e s ,  or w e  will have 
t o  seriously c onsider whe the r it is p o s sib le t o  
keep the IC and A Act upon the statute b ook at 
all • • • •  55 

The result was t o  place he avy pre s sure on M illar to get a Bill throu gh 

as quickly as p o s s ible in spite of t rade uni on hostility . 

S ome of the problems facing the legi s l at ors were outlined by 

the New Z e al and He rald in an edi t ori al a week bef o re the new draft 

Bill was made public . The write r  p oint ed to the fact th at the advent 

of industrial action had demonstrated seri ou s  anomalie s in the legi s-

lati on as it st o od ,  He went on t o  argue that whi le the employers 

were b ound by the te rms of the Act, t rade unions were n ow i gnoring 

it at wi l l  when it suited them t o  do s o .  The arti cle c oncluded with 

sugge st i on s  as t o  the alternative c ourse s of act i on n ow f acin g  the 

gove rnment . T o  repe al the le gi slat i on entirely ;  t o  s o  amend it as t o  

f orce t h e  t r ade uni ons to c ome unde r provisions impo sing re straint 

up on indu st rial dire ct action ; or finally t o  remove the e lement of 

c ompul si on inherent in the principle of re gist rati on and simply pe rmit 

the part ie s t o  join themselve s v olunt arily unde r the statute or remain 

out side it s terms if they wi she d .
56 

54 . NZH ,  1 M ay 1 908 , 

55 . NZPD ,  1};3, -pp . 35-36 , 29 June 1 908 .  

·56 . � '  2 July 1 908 , 
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Such gratuit ous  advi ce was ignored when the Bill  was t abled on 

8 July . It was immediately seen as a de liberate move not only t o  

inc orporate the most controversial elements of the previous Bill  of 

1 907 , but to further extend them . Thus the clauses dealing  with 

Industrial Councils  had the powers of the Chairmen endor sed: by making 

them C ommi ssioners  under the C ommissioners  Act . The punitive measures 

for dealing with ·strike s and lockout s now influenced the first fifty 

clauses of the new B ill , and included provision s  to  make the act of 

sustaining a striker  by any means an offence liable t o  penalty . In 

addition clause fifty- seven of the new Bill admitted the applicati on 

57 
of the exertion wage principle as part of an award procedure . 

The response of the newspapers to the new Bill was both reserved 

and critical . The New Zeal and Time s,  in a somewhat uncharacte ri stic 

attack on the government , saw serious danger  in the intention t o  

extend penaltie s b eyond the immediate parties ,  and expre ssed grave 

f th . . l f . · 1  1 ·  b t .  58 N Z l d c oncern or e pr�nc�p e o c�v� � e r  �es . The ew e a  an 

Herald was of the opinion that government was getting desperate  and 

sug ge sted that the penal clau ses  we re evidence that : 

The Mini ste r of Lab our has embodied the idea of 
compul sion in his amending  Act with what unfriendly 
c ritics  might wel l  term the energy of dispair • • • •  59 

The Otago Dai ly Time s and the Christchurch Pre ss b oth echoed the 

Herald by rhet ori cally wondering whether it was re ally p o�sib l e  t o  

impose c ompulsi on throu gh le gislati on on all the partie s,in the way 

Millar intended t o  do .
60 

57 . IC and A Amendment Bill ,  1 908 , cc . 1 -50, and 57 . 

58 . NZT , 9 July 1 908 • 

. 59 . NZH, 9 July 1 908 . 

60 .  � and GP, 9 July 1 908 . 



Discu ssion in the pre ss of the impending le gi slation was over-

shadowed however by event s in Auckl and during the second week in 

July . The Tramwqy C ompany had continued to be a source  of industrial 

unrest and the management had suddenly been f aced with trade union 

acti on in the matte r of the dismi s sal of a conductor, T .  Herdson .  

As a re sult the, partie s ,wi th government sanction, had de cided to  go 

to independent .t3rbit rati on and a panel had been convened under 

Dr A. McArthur of Auckland. The de cision was startlin g ) with the 

Arbitrator c ondemning c ompany practice of spying on the men by u sing 

Inspe ctors as a b ad  policy .  The di smi ssed. man was reinstated. with 

the further suggesti on that over  zeal ous c ompany inspectors who were 

re sponsible f or such conflict be re strained and if neces sary dismi s sed  

for  persecuting workers .  The reaction was immediate with b oth the 

the Auckland and the Wellington Employers calling the deci sion a b re ach 

of employer s '  right s .  

The Evening Post immediately saw the de cision as a threat to  the 

IC and A system and argued editorially that : 

Deliberately t o  go  behind the back of the law as 
the gove rnment did ,  in ord::n� to se cure a settlement 
of the dispute was t o  cre ate a position �n� _Rr�ced-

ent ,which may co_ st t he c·ovntry more than· f'ifty such 
dispute s viould co st • • • •  61 

Thus Millar became the target of employer hostility at the critical 

point when s ome degree of:.�rmony was ne ces sary in order to see the 

Bill through . The re sult was that when the Lab our Bill s  C ommittee 

of the H ouse of Representative s met to  take evidence it did so  in an 

6 1 .  EP ,  2 5  July 1 908 . 
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atmosphere of hostility from b oth employers  and trade uni ons . 

The Trades  and Lab our C ouncils wh� had met in C onfe rence just 

before the Bill went to  C ommittee , s.:.• •J nt sO <!lG time ev.pre ssing their 

conce rn at the appearance of clause fifty- seven . There was no doubt 

in their minds that Findlay had had his way and had " • • •  issued a 
. , 62 manifesto on behalf of government • • • •  ' 

F or many delegate s like Jame s  Thorn, the Glause spelt a return 

to the days  of sweating .  Thus the prevailing trade uni on mood was 

extremely hostile when on 24 July the C ommittee called its  first 

witne s se s .  The c onsequence was that trade union evidence e arly in 

the hearings c onstantly reiterated the same theme , the virtual 

impos sibility of devi sing legi slation that would t ot ally c ontain 

industrial conflict . To thi s witne sses added a second argu( !ment , that 

even if trade unions voluntarily accepted the limitations  proposed, 

they w ould oppose to  the end any penal provisions that took away their 

ultimate right t o  take direct industrial · action .  Thi s p oint was 

sheeted home by J .  J ackson, a We stland dele gate, when he said "While 

we disbelieve in the efficacy of strike s ,  we hold that we have the 
63 

right t o  withhold labour whenever we consider it nece ssary • • • •  " 

M illar who had fought for the same principle in 1 890, was p repared 

to  c omede this p oint , but insi sted that the act of re gistering under 

IC and A, involved the voluntary abrogation of such a right �4 He made 

62 . T rade s and Lab our C ouncil s  Annual C onference Report ,  1 908 , p . 1 4 . 

63 .  Evidence b efore the Lab our Bills  C ommittee of the H ouse of Repre­
sentatives , AJHR, I-9 , 1 908, p . 1 1 . Jackson was endorsing what was 
now official Trade s and L abour C ouncils policy .  

64 . ibid . ' p . 1  0 
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thi s  cleor in a 'Speech to delegate s b efore the C o mm ittee when he 

argu ed: 

If men de sir e to make their own conditions of 
lab our they can but they c anno t po s sib ly remain 
u nd er the Arb itrat io n Ac t and strike , ann thi s  
P ar liament will no t di s solve unti l that matter i s  
s e ttled . W e  c an ame nd the Act to provide that as soo n 
a s  a strike take s p la c e  reg istrat ion will c e a se ,  and 
the award will c e a se to e xi st . If men shou ld w i sh to 
k e ep out side t he Act ,  no l aw should compel them 
k eep inside it • • • •  65 

M illar wa s  thu s exp o si ng the D.IIlb i e;uity of trade unio n statu s under the 

Act when they took di rect ac tio n, by p o i nting out the · incomp atab ility 

o f  freedom to take direct �c tio n v;i th the fact of vo luntary regi stration 

u nd er the law . 

That c0nf'u sion still exi sted in the m inds of r.JGnY trade unio nist s 

a s  to the value of the l eg i slatio n was decJO nstrated when P . H . Hickey , 

a leader at B lackball a nd delegate to the Trad e s  8 nd Lab our C ounci l s  

Conferenc e ,  c ame t o  t he stand t o  give e vide nc e .  Under sk ilful 

qu e stio ning by Millar ,  Hickey co nc eded that he favoured the 

continuanc e of t he IC nrrl A Act if it couJ d be u sed more effec tivelj· o n  

the work er s' b ehalf' . He was also will i ng  to co nc ede, that union 

power s to take dire c t  ac tion in such o&tt er s  � '  wrongful d i smissal, 

v ictimisatio n and the right to strike should be limited in law • • • •  66 

But we mu st b e  fair to Hi ck ey and point out that he app eured as 

65. ib id . ,p ,s . •  

66 � ibid. , pp • .  1 8-21 . Th e Massey go vernment d.n 1 91 3  duri ng 
the water:t'ro nt strike , was to u se the tactic of deregi steri ng a 
strik i ng union, a nd rep lac i ng it \'li th a ' sc ab '  union duly regi stered 
with gr eat effe o t .  The t ac t ic was to reupp ear again in 1 951 , 

during the waterfront di sput e with the tac i t  support of t he Federntion 
of Labour Pre sident , P . F .  Wal sh . See M .  Ba sse t t ,  C onf rontatio n ' 51 , 
Wellington, 1 972 . 
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a dele gat e  witne s s  on behalf of the Trade s and Labour C ouncil s ,  and 

was asked only one que stion on his ide ologi c al p rinciple s which 

pe rmitted him to do little more than affirm hi s belief that the 

capitalist  system in New Z e al and should be replaced by a s oc i ali st 

order .  H ickey was f ol l owed in sequence by the final trade uni on 

witne s s ,  M. J .  Reardon of C anterbury ,  wh ose re turn t o  the principles 

enunciated by e arl ie r witne sses  caused the C ommittee C hairman to 

c omment : 

�eir s.tatement� l we re laid before u s  with such 
scrupulou s  exactne s s  that�- when one member made a 
mi stake , another one going over the same m�tter 
step by step ,  made the same mi stake . In f act it 
was parrot like and thi s has made the C ommittee 
a little careful ab out having the evidence 
dupli cat ed • • • •  

67 

This c omment was unf ai r  for  two re asons, f irst , b e c ause the t rade 

uni on s  we re clearly intent upon pr3 sen'Li�'lli a united front in the 

matte r of opposit i on,  and second , because the emp l oyers '  approach t o  

evidenc e  diffe red only in style and not st rate gy .  Pryor for the New 

Z e aland E mployer s  F ederat i on , p re sented the main argument and his 

supporting witne s s e s  took c are to  advi se the C ommittee whenever they 

appeared to deviat e  from the ' p arty' line . 

There was little that was new in the empl oyer submi ssions with 

stre s s  on :i:mp e ct orial right s t o  award pe rmit s ,  m agiste rial ri ght s t o  

hear small c ase s and other matters that had been submitted previ ously .  

Only one employer struck out on hi s own,  the ubiquit ous - B ooth,  

who b e g ged the C ommitte e ' s leave to speak in a pe r s onal c ap acity . 

67 .  AJHR, I-9 , 1 908 , p . 60 .  
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He imme diately launched int o an att ack upon the whole phi l o s ophy 

up on which the IC and A system was b ased cl aimin g that : 

• • • it e mb odie s and expre s s e s  or even implicitly 
sanction s  what I belie ve t o  be fal se and v i ci ou s  
indu st rial and soci al ide al s .  I t  i s  t o  b l ame, for. 
inst ance , in so far as it s an ct i ons[:sic:Jthe theory 
that work is not a thing in whi ch a man should 
en gage chee rfully and manfully, but that it in a 
curse a hateful and de grading ne ce s sity 
imposed on man for hi s sins , a penalty wh i ch it i s  
not only ju stifiable but c reditable to · a man t o  
dodge • • • •  

68 

B ooth ' s an ge r  was c ompounded by the fact that his much v aunted 

pe rsonal expe riment in exertion wage settin g had been c ount e red by 

the worke r s  engaging in ' e a canny ' or working to rule , the deliberate 

and careful re st raint of producti on to c ounter incre ased manage rial 

demands . 
69  

H i s  c oncern at what he s aw as the demi se of the work 

ethic in N ew Z e al and t hen led him on to dangerous ground , for  he went 

on t o  argue : 

68 .  

69 . 

70. 

Aft e r  al l strike s do n ot seem to me t o  b e  .such a t errib le 
bugb e ar as s ome pe ople would have us bel ieve . The l o s s  
that falls upon a count ry by reas on of strike s ,  i s  the 
l o s s  con se quent up on the withdrawal from ac tive work 
of a cert ain numb e r  of men , the idlene s s of a cert ain 
amount of machinery, and the paraly si s of a certain 
amount of busine s s  organisation. Suqh a l o � s �s n

t
ever 

;:;o f"Sf,_ a.s I atn ·  awar;e
_
, ?�eS?:_ 8;1 very �er�ous th�ng �n he 

D ominion • • • •  70 

• • -('  '' I • 

._ �b id- • ., - p .  35 • . 

� . , p . 37 .  J ame s  Thorn had in f act reported the failure of the 
· B o oth plan t o  the Trades and Lab our C ouncils C onfe renc e . See 
T rade s and L ab our C ounci l s  Annual Repo rt ,  1 908, p .  37 .  



At thi s p oint , Booth suddenly mindful pe rhap s that he was in 

dange r of demonst rating that the ' Empe ror had no clothe s ' , switched 

rathe r c onfusedly t o  a defence of C onciliati on .  He argued :  

I think everything should b e  done t o  make C onciliati on 
effective 1 _  andwculd not suggest the sweep ing away of 
the :arbit rat i on clau se s  c ompl etely .  I should l ike t o  
s e e  the pre sent B i l l  given a t ri al .  When I say that 
I am not ve ry s anguine ab out the re sult s you have t o  
take f o r  what it i s  wo rth . Vfuat we want i s  some 
sy stem of conci l iati on which would be effective • • • •  71 

B ooth ' s c omment s ref�ect an unde rlying unease and a c onfu si on which 

he would be  surpri sed t o  lmow that he shared with s ome trade uni on 

le aders1 An lmease that t he whole t rend of devel opment of the IC and 

A sy stem was s o  cent rali sing the proce s se �  that make up indu st rial 

re lat i on s  und e r  standard procedure s ,  that freedom of act i on was bein g  

c onstantly e roded . 

Unfortunately the gove rnment was al so in an impasse,  be cause to 

admit that the IC and A system was f ailing in it s first purpo se,  the 

control of industrial c onf l i ct ,  was tantamount to admitting that the 

b asis  for  the i aw,  the as sumpti on that the re was a consensus of 

int e re st among the partie s ,  was no l onger a f act of econ omic , p oliti c al 

and social life in New Z e aland. To admit the exi stence of secti onal 

interest would furthe1· re qui re re cognition of a b rutal fact , that 

sectional interest s re quired secti onal representat i on and the actual 

exe rci se of se cti onal p ower . Thi s the Liberal s  could not do,  for 

rec ogniti on would si gnal the death of the party as it exi sted. 

71 . ibid . , p . 38.  
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The hearing s  bef ore the Lab our B ill s C ommittee ended in e arly 

Au gust with the partie s  in vi rtually the posit ions they had occupied 

in l ate 1 907 . The trade uni ons we re if anything even more dete rmined 

t o  r e si st the Bill,  and they were unified as neve r  before in that 

intenti on .  The overall air of uncertainty that the i ssue s had 

en gende red was witne ssed by the fact that before the Bill was re-

c ommitted t o  · the House , the C ommittee it self ove rruled the : nnister 

in the matt e r  of clause fifty- seven by five vote s to thre e ,  a deci si on 

that added if aDything t o  M illar ' s problem of credib ility as the debate 

moved int o  it s final stage .
72 

The IC and A AmenD.llient B ill of 1 908 : the F inal Phase . 

On 1 0  September 1 9 08 , six days before he was due t o  open the 

H ouse deb ate on the IC and A Amendment Eill , the Mini ste r  of L ab our 

addre s sed a public mee tin g in C arterton.  He be.gan by affirming hi s 

faith in the IC and A sy stem and went on t o  expre s s  hi s further belief 

that indust rial unre st was re ally caused by radi cal agit at ors . Thi s  

was an old theme but with one diffe rence - Millar was n ow prepared 

to ascribe ideological motivations to such pe ople when he warned his 

li stene r s : 

We are face t o  face with a movement in New  Zeal and 
that re qui re s to be dealt with • • • •  The worke rs have 
had thei r  po siti on very natural ly improved during the 
last ten to twelve years . But the re i s  growing in our 
midst an import from Germany ori ginally, ancl latterly 
brou ght in f rom Australia, who are trow �eying to up set 
everything that has been done , and because I won ' t f al l  
fall  in with them and say that their  l ine s are my l ine s ,  
of c our se I am everything that i s  b ad • • • •  73 

72 . NZH ,  1 4  Septemb e r  1 9 08 . 

73 � EP , · 1 2 Septemb e r  1 908 . 
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It i s  clear that all of the argument s of the t rade uni on s  had re ally 

amounted t o  nothin g in Mill ar ' s opinion. His  abiding f aith in the 

IC and A sy stem rem ained unalte red by industrial re ality , since blame 

for unre st could be place� at the door of a f oreigh s ource . Yet t he 

comment s , h owever r e s olute, have a f o rl orn rin g, indi c atin g the intense 

pre s sure the man was under f rom b oth s ide s to change the l egi slation 

in f av our of one o r  the othe r .  

The pre s s  rep ort ed the M in i ster' s spe e ch ,  but re served the i r  main 

att ent i on f or the B i ll which was now to hand . Afte r ob serving that 

the final d ocument appe are d  t o  b e  so  hasti]y as semb led that jou rn ali st s 

had t o  work from a s in gle c opy , 'the New Z e aland Herald con cluded that 

the central que sti on involved the f act that : 

Indu stri al Arbitration i s  on trial . Whether it. 
c ont inue s among u s  depends wholly upon the 
experience of the D omini on during the c oming 
ye ar • . • •  74 

The s ame pe s s imi stic  t one was taken by the Evening P o st which 

c oncluded:  

The re sult s  of legislat i on after f ourteen year s  of 
C onciliati on and Arbitrati on remain uncert ain . The Bill 
of 1 907 h as b een altered t o  the Bill of 1 908 , and the 
Bill of 1 908 has ju st been altered by the L ab our Bill s  
C ommitte e .  The radi cal principle of the law has been 
s o  far a s s ai led, first by government ' s  f ailure t o  
enf orce the l aw and secondly by the A rbitrat i on C ourt ' s 
f ai lure t o  apply it , that it has b e c ome a matte r o f  
doubt whethe r any remnant of the principle c an b e  
effe ctively preserved • • • •  75 

74. NZH, 1 4 S eptembe r 1 908 . 

75 . EP ,  14  Sept embe r 1 908 . 
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The other city daili e s  in the N orth Island we re to t ake an e qu ally 

ace rbic line . F i rst the D omini on di smi ssed the entire Bill as " the 

l ast gallant strug gle in c onne ction with a dying f allacy • • • • "
76 

By c ont rast , the New Zeal and Time s  t ook a diffe rent l ine , 

expre s sing gr ave c once rn that the L ab our Bi l l s  C ommittee had been 

deb ating the pos sibil ity of li mit ing the f re edom of the pre s s  in the 

rep orting of pending indust ri al acti on . It attacked such a move with 

the edit o ri al sugge s t i on :  

The L ab our Bil l s  C ommittee now seeks t o  curt ail the 
privi l e ge s and p owers of the pre s s  by prohibitin g 
the pub l i cati on of opini on ' f or and against ' in 
refe renc e t o  an impending st rike or l ock out . The 
attempt t o  st op newspape r s  assi sting t o  maint ain 
the autho rity of the statute can have no justifi­
cation out side the E ealms of topsey-turveydom • • • • 76 

Thi s comment from a newsp aper f amous f o r  i t s  tendency t o  t ake the 

gove rnment side reflected the t en si ons n ow sur roundin g the amendment 

proce s s ,  and the sensi tivity of the government to c ritici sm, was 

demonstrate d when on 1 9  Septemb.er ,  the Time s rep orted that the cl au se 

limiting pre s s  f reedom had b e en dropped at Millar' s in si stence .
78 

The re acti on of the leading South I s land dailie s by c ontrast 

with thei r  northern c ontemp orari e s  was rathe r muted, 1Jl1t-; Chri s t church 

Pre s s  c ontented i t s elf with a re sume of the prop o s al s  and the rep ort-

ing of c omment s from int erested partie s .  Inevit i ab ly the C ante rbury 

Trade s C ounci l  t ook a hi ghly c ondemnat ory view whi le the Empl oye r s '  

76 . D om, 1 4  Septemb e r  1 908 . 

77 . NZT , 1 4  Septembe r 1 908 . 

78.  NZT , 1 9  September 1 908 . 
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Associat i on Secretary , Henry B roadhead,  expre ssed the c auti ous  opini on 

that the l e gi slation was very expe rimenta1 .
79 

The re spon se s  as 

reported by the Otago D aily Time s found the Employers '  As s ociati on 

strongly in favour of the new measures  whil e  the Otago T rade s 

C ouncil j oined their northe rn b rethren in wh ole sale c ondemnati on.
80 

The B i ll was · .recommitted. t o  the H ouse on 1 6 September 1 908 

in an atmo sphe re of newspaper sceptici sm, hitter trade uni on ant agon-

i sm and l imited e mployer supp ort , f or on · the date of re c ommittal only 

the Otago  Empl oyers A ssociati on had come out in strong f avour of the 

proposed l e gi sl ati �:m .  The othe r empl oyer groups appe ared t o  be 

waiting f or parli ament ary reaction before committing themselv e s  

although the nati onal Fede rati on had p romi se d  t o  give the le gi slati on 

a fair trial .  

Millar, in opening the debate for the government reiterated hi s 

stron g  belief that the re al c ause of industri al  di sturb ances  in 

New Z e al and was a min ority of i de ol ogi c al ly inspired radicals who 

81 
aimed t o  change the basis of the soci al and economic system. In 

implyin g that the vast number of workers re gistered under the IC and A 

Act were really contented with the sys tem and the b enefit s it b e st owed,  

Millar r ai sed a c ontradiction inherent in the sweeping proposal s  f or 

chan ge s .  F or if the real c au se of trouble  was a minority of f orei gn 

di s sident s ,  why was it nece s sary t o  vi sit the sins of the few upon the 

many? The most logical explanati on appeared t o  b e  that Millar was 

79 . GP , 1 4  September 1 908 

80 . ODT , 1 4  S eptember 1 908 . 

81 . �' 1 45, _p-.91 ; 1 6 . �ep_�,e�b.E¥. :t 908 . 



determined to  pre serve the IC and A system as the core of industrial 

legi slation at all cost s .  

In this he was as si sted unintenti onally by the Leader of the 

Opposition ,  W . F  • .  Massey .  Instead of t aking advantage of the 

Liberal s  ��obvi ous di scomfort, Massey in hi s opening addre ss concentrated 

upon the need t o  keep trade uni onism out of the agricultural sector 

and then roundly advi sed the H ouse : 

N ow Sir,  I am in favour of C onciliation , I will go 
further than that and say that · after what has 
happened during the last few years , I am again st 
c ompulsory Arbitration and anyone who wants to  make 
p olitical capit al out of that can do so • • . •  82 

It i s  difficult t o  really know what Massey meant by oo�ciliati on ,  for 

on 1 1  July he had been cited as an enthusiast for the C anadian 

Industri al Dispute s Inve stigation Act of 1 907 . Thi s law had in f act 

simply shifted the weight of compul sion away from arbitration and 

made it mandat ory that employees in certain industries  submit t o  a 

c ompulsory C onciliati on C onference with pri or investieation of the 
83 cause s  of unre st before the C onfe rence took place . 

The prin ciple of a del ay in strike action coupled to  a b allot 

of members was to  be introduced by the Reform government in the 

Industrial D i sputes  Act of 1 91 3 , which seems to  indicate  that what 

Mas sey really meant was that he favoured compulsory conciliati on ,  in other 

words control over a di spute before it started ,rather than action 

82 . ·d.bici. ,, P •. 95� ·�·-: 

83. �' 1 1  July 1 908 . 
Canadian Industrial 
American Academy of 
1 91 0 , pp . 1 65-1 83 . 

See als o  F .  A. AB l and,  The.· 
D i sputes  Inve sti gation Act ' . Annals of the 
P olitical and Social S cience , 34, 2 ,  September 
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after a strike was in  train. 84 

In the event , a strong  Opposition re sponse to  the B.ill did not 

really materialise on the other side of the H ou se much t o  the relief 

of Millar .  Yet despite the s omewhat bellic ose t one s of many Liberal s 

who rose t o  c ongratulate the Minister for saving the trade uni ons fr om 

the depradati ons of the agitat ors,  government st opped short at the 

b rink, and did not t ot ally outlaw the strike . Millar in fact  

carefully defined the status of  the strike in  the f oll ovring manner : 

We have tried to  define what i s  a strike and what i s  
a l ockout . A strike is  n ot deemed to  be  a c ontinuing 
offence with a c ontinuing  penalty . A strike i s  
c omplete within itself . Wl1en a person strikes he 
will b e  fined for  it and there will be  n othing e lse : • • • •  

A strike is  a breach of civil contract ,  i t  i s  n othing 
more , the re i s  nothing criminal ab out it . But 
the strike can only take place in an indu stry in which 
an award exists ,  and that is only right, because 
under no  other law is a strike made an offence except 
under the Ax�itrat i on Act . If a body of men decline 
t o  take advantage of the law it i s  unjust  t o  
say they ou ght t o  be  punished for an offence they have 
not committed, except under thi s  B�1! • • • •  �S 

84. It appears from the political evidence , that the real author of 
the 191 3 legislati on was J . A. He rdman, Mas gey ' s Attorney-General . 
Throughout the peri od of the 191 3 waterfront strike , it  was 

Herdman who c ommanded centre stage on the government side with 
Massey s imply taking que sti ons in the H ouse .  The F armers ' Uni on 
appeared t o  have s ome doubt ab out Massey' s zeal for  the task of 
crushing the trade uni ons . S ee H .  Lusk t o  J . G.Wi l s on ,  22 
N ovember  191 3 ,  J . G. Wil s on Pape rs , mise . c orr. ATL .  

85 . NZPD, 1 45, PP • ' 1 .8.8 -1. $9, _ 1 �. :)�tember 1 9()8 . 
Millar ' s a::ertion that an award is  a civil c ontract stands  
c ontradicted by Stout ' s caveat of 1 899, that in fact an award 
implie s status and not c ontract . This  anomaly has c ontinued t o  be 
debated  in New Zealand do�n to the pre sent .  I am advised by my 
colleague _ .G-..!.Anders on, Lecturer in C ommercial_ and Industrial 
Law at Mas sey University ,  that awards are now treated as special 
types of c ontract , though they lack the e ssential c ivil law c omponent , 
the right t o  sue or be sued f or breach . I am grateful t o  Mr.  Anderson 
for his advice on the pre sent position .  
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Under the terms of thi s definiti on, a strike was an offence only 

if it occurred while the party was duly regi stered under the re and 

A Act . In othe r words the Ministe r did not remove the ri ght t o  t ake 

direct industri al acti on from industrial law .  The right to do so  

out side the framework of the r e  and Act  was re inf orced by  the Trade 

Unions Act of 1 908. Ur..dm:- clause three, that law stated :  

The purpose of  any trade union shall not , by  reason 
me rely that they are in re straint of trade , be  
deemed to  be  unlawful , so  a s  to  render any member 
of such trade unj on liable to  criminal prosecuti on 
f or c onspiracy • • • •  

while clause f our in turn affi rmed that : 

The purpose of any trade union shall not by re ason 
merely that they are in restraint of trade ,  be 
unlawful , so  as to render void or voidable  any 
agreement or trust • • • •  86 

Millar' s intention was to  impre s s  upon trade unions re gi stered under 

the re and A Act , that registration meant the l os s  of the right to  

take dire ct industri al action and if workers wished to  p re serve that 

ri ght other  legislation �ithout the benefit s of re and A ,  was available 

for their  u se . 

This dual status under the law with re gard t o  s trike acti on was 

to  have an important tactical effect upon later militancy . For under 

the direction of the 'Red F ed,  de-regi stration from unde r the re and A, 

86 . Trade Union Act , 1 908 , c . 3  and c .4 .  New Zealand Statute Reprints 
1 5 ,  1 908-1 957 , pp . 827-830 . 
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and re-regi stration under the Trade s Unions Act of 1 908, became the 

main vehicle for  the expre s si on of di s c ontent . 87 

But Millar '  s main purJ lO Se at thi s time was to  demonstrate to  the 

trade uni 9ns that the penal p rovi sion s  a�ainst strike s in the Bill , did 

not mean the tot al removal of the ri ght t o  take �dustri al action in 

the obvious hope that they would be mollified with regard t o  the 

sweeping change s  that the Bill  propose d .  

The general air of self congratulati on that emanated from the 

Liberal side of the House during the debate ,  was disturbed on one or 

two occasion s .  Thus T .K ..Sidey, the !Jlember for C aversham, wondered 

al oud whether the problems f acing the IC and A system went deepe r than 

members supposed and involved pe rhap s  the whole que stion of income 

d .  t " b  t "  88 l. S  rl. u J. on .  J .A . I ianan of Invercargill like Sidey a lawyer by 

t raining, thou ght that the time mi ght be ripe to  introduce a highly 

trained and professional C on ci li ati on Service , since it was hi s 

c onsidered opini on that the Arbitration C ourt had tended t o  dominate 

the IC and A system, fre quently at the expense of i t s  defined role as 

a tribunal sworn to act in e quity and good c onscicn ce . 89 

87 . In fact the Fede rati on began thi s  process  in 1 91 0 , by formally 
registering its  rul e s  under the T rade Union Act of 1 908 . See 
New Zealand Federation of Labour, Preamble, Rule s and C on stitu­
tion ,  Wellington ,  1 91 0 , p . 3 . 

88 .  �' ' .:1 45,..:p . 2-?-2, 1".8 September 1 908 . 

89 . ibid . ,  p . 273 . 
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Unf o rtunately the temper of the time s made such refle ction s  on 

the b asi c principle s  of the l e gi slati on a fle etin g phen omenon as 

Millar pre s sed the le gislati on through . The re was one particular 

moment when the deep divi sion s  wi thin the party were al l owed t o  b e  

seen . Millar in endle ss ju stifi cati on of the I C  and A sys tem, was 

tempted int o the ass e rtion that : 

If you take away f rom the re c ord of strike s in 
New Z e aland, the Blackb all and the s l aughte rmen ' s 
act i on s ,  the re has n ot been a strike worthy of the 
name since the t ime the Act c ame int o  ope rati on • • . •  90 

At thi s p oint an unnamed memb e r  inte r je cted " that i s  not the Att orney-

Gene r al ' s inte rpretation" , t o  whi ch Mil lar replied with s ome heat 

" that i s  the Att orney-Gene ral ' s  busine s s ,  and he i s  re sponsib le for 

h .  . t t t •  n 91 � s  own �n e rpre a � on • • • •  The exch an ge indi cated the unde rlying 

ten s i on and rival rie s that went on behind t he door of the C ab inet room 

f or even while t he House was deb atin g  the B ill , F incU ay was u sing the 

Uppe r Chamber t o  pu sh f or the re-int roduction of clause fifty- seven 

cal ling f or exerti on wage p rin cipl e s  to be introduced int o  the IC and A 

sy stem.  Thi s  de spite the f act that the L ab our Bill s C ommittee of the 

H ou s e  had v oted t o  drop the matter.  

The third re ading was moved and passed in the H ou se on 26 Septemb e r  

1 908 , with one f orl orn nay vote c omi� g f r om A. R. B arclay wh o h ad  e arlie r  

c ommitted himself t o  the t ask of f i ghting the Bill · on hi s own . 

Mill ar' s relief that the b at t l e  was c omin g t o  an end was refle cted in 

the c omme nt s  h e  made to journal i st s  afte r the vote . He now felt free 

90 . NZPD , 1 45, ·P t  481 , 22 . sep tembeT. 1 90 8 .  

91 . ibid . , 



to  admit that :  

273 

It had been touch and go that the whole Act was not 
repealed) and it was only time whi ch soothed 
irritation which had pe rmittP.d the pre sent Bill to  
be  brou ght down . The ob ject of  the Bill was to  
keep the Arbitrati on C ourt in the b ackground as a 
mere spectator ,  and t o  provide for a legalised 
confe rence of the partie s . . .  if the Bill improved 
conditi on s  it would be ju stified • • • •  92 

In the Le gi slative C ouncil, the deb ate went on under the guidance 

of F indlqy.  He attempted to  impre s s  upon members  the need for  the 

exe rti on wage on the grounds that the e conomy could no l onger sustain 

the current system of profit and income sharing that was the re sult 

of Arbitrati on C ourt awards . He admitted that he had b een the author 

of c l ause fifty-seven, and justified it on the grounds that : 

Everyone wh o has got on in l ife must have been ready 
willing and determined t o  work a little longe r,  

&�d a little harder,  and more inte lligently than the 
average ; and if you are going  to offe r no reward f or 
that additional effort , you will depress  all to  one 
dead level and you >Qll have a poor st andard of 
efficiency in thi s  country • • • •  93 

He concluded his speech by praising the Arbit rati on C ourt for what he 

called " it s  refusal t o  pander to  cheap p opul arity, which would have 
11 

wrecked the hone st industrial enterprise of the D ominion • • • •  94 

De spite Findlay '  s el oquence , or pe rhap s ,  because his speech c ontained 

s o  much economic jargon ,  the C ouncil remained unimpres sed with his  

reas ons  f o� the re-introduction of the exertion wage clause ,  and the 

Bill was passed b ack t o  the House without such an amendment . The Bill 

92 . NZH , 27 September 1 908 . 

9 3 . NZPD ,  14-5�- .p .661...,. � - . Septc�t1ber 1 908 . 

94 . ibid . ' . 
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in its final f o rm was without an other signifi c ant clause .  F or 

under t rade uni on p re s sure , Mill ar: had al s o  ab and oned clause fifty . · 

three , and t rade uni on se c retari e.s we re thus free from the fears 

that had p o s se s sed them since 1 9 07 . 

The re and A Amendment Act of 1 908 , did in fact ensure the 

longe tivi ty li>f' the re and A sy stem . It al so spe l led a l on g  

t raditi on of' le gal an d  admini strative cent rality i n  whi ch c ompli ance 

was demanded unde r  thre at of penalty , and in whi eh t rade uni on: 

gr owth and devel opment was re strained within the terms of the re an A 

Act and n ot permitted t o  run wide r than matters prescribed in the l aw .  

I n  this the sy stem o_o-n-binu ed _'{; IJ a c on stant s ource of f ri ct i on .  

I t  remains the ref ore t o  summari se the final f orm of the Act , and 

t o  make s ome judgement s as t o  i t s  ultimate effe cts . 
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C ONC LUSION . 

On 1 0  O ct ober 1 908 the Amendment Bill which had b een so  long 

in ge stati on became l aw. It is thus the fin al task of thi s the si s 

to examine some of the chan ge s made in orde r to demon strate h ow far 

the IC and A Act had shifte d from it s f ounder ' s emphasis up on 

C onciliat i on towards coerci on in what was as sumed t o  be  the l arger 

public  intere st .  

Unde r clause three , the t e rm strike was extended t o  include not 

only action by a uni on in pursuit of a spe cific goal , but supportive 

act i on by other uni ons in sympathy . In turn, clause six extended the 

principle of individu al liability to include not only t rade unioni st s 

but : 

Every person who make s a gift of money or other 
valuable thing to or f pr the bep�fit or any pe rson who 
i s  a party t o  .arry unlawful strike • • •  shnll be � 
deemed t o  have aided or abetted the strike or 
l ockout • • •  unless  he proves that he so acted without 
the :intent of aiding or abett:in g • • • •  1 

In othe r words aiding and abetting was given a wi de definiti on with the 

onu s f or proof of innocence f allin g  on the accused and not the pro-

secuti on . The intenti on was cle arly t o  avoid a rep�ition of t he Blackball 

situati on whe re the c ommunity ingeni ously frustrated; fir st attempts- by the 
2 '  

authorities  t o  fine the miners by c olle ct ive act i on in fund rai sing .  

1 . IC and A Amendment Act , 1 908 ; c .6 ( 3) 

2. See P . H .  Hickey, Red F ed Memoirs ,  Wellingt on ,  1 925 . 
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Unde r c l ause s even the emp l oy e r  demand th at act i ons in b reach 

be only put in t rain at the behe st of the Inspe c t or of Award s ,  was 

ad�itte d ,  and t rade uni on secretarie s were thu s  cut off f rom the 

proce s s  of t aking acti on s bef ore the C ourt .  
3 

C lause nine was 

clearly int ended to limit industri al dire ct acti on in term s  of a 

wider defini t i on of t he pub l i c  int e re st th an that ori gin ally c once ived 

by Reeve s .  It spe cified th at vror1·. :�::-:- , , " ... · r  o c cupations c ove re d  by the 

clause were t o  give f our�een d ay s '  n ot i ce in writin g of any intenti on 

t o  take strike acti on . O c cupat i ons c overed by thi s clause were : 

( a) the manufacture and supp ly of c o al gas · 

( b ) the producti on or - supply of el ectricity for l i ghtin g or p ower · 

( c ) the surply of wate r to the inhab itant s  of a� b o r ough or othe� plac 

( d) the supply of milk f or d ome sti c c on sumpti on 

( e) the slau ghte ring or supp ly o f  meat for � dome stic supp ly iJ>i�J 

( f) the sale or de l ive ry of c o al ,  whe ther for d ome s t i c  or 
indu stri al purp o se s  

( g) the working of any ferry, t r amway ,  o r  railway ,  used f or the 
pub l i c  c arri age of goods or pas senge r s  • • • •  4 ·. 

C l au se t en was c learly inf luenc ed by Millar ' s thinking in the matter of 

the status of t ' lnio n th:d� took stri.'.( c� .:J.C tion , f o r  the C ourt w as now 

emp owere d where a trade uni on was f ound guilty of dire ct act i on unde r  

the I C  and A A ct t o :  

• • •  order that the re gi strati on of the uni on o r  
as s oc i ation shal l b e  suspende d f n r  such a p e ri od a s  
the C ourt thinks f i t ,  the term not exceeding 
two years • • • •  5 

3 . _ ICand .A Amendment .Act,�. 90 8, . c . 9. 

4 .  l_lli. ,  c . 9 . ( 2) • 

5 . ibid . ,  c . 1 0 , 1 .  
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This meant that the Court could comr:1it a trade union found guilty 

of c o ntravening the strike legislation to what can on],y b e  de scrib ed 

as a stat e  of industrial limb o ,  by withdrawing all of its r ight s 

under the Act . 

O stensib ly th e same clau se p ermitted , under sub - section fiv e ,  a 

right of app eal to a Magi strate ' s  Court , but this wa s offset by a 

new app eals proc edure under clB.u se ninet een. But while the right 

was admitted, it wa s car eful ],y qualified , for as the clause stat ed: 

No app eal shall lie from aQY judgement in aqy such 
�ction to t he Supr eme Court or D i str ict Court ,but 
an appe al shall lie to the Court of Arb itr ation 
in the sam e c a se s and in the sa.I!Ie manner , a s  in the 
as in the c ase o f  an appeal to the Supr eme C ourt 
or Di stric t  Court under the Magistrate ' s  Act of 
1 90 8 • • • •  6 

In effect , the Arb itratio n  Court wa s now empowered to hear app eals 

against it s ovm dec i s :i.o ns , for if a. tr ade union wa s su sp ende d ,  and 

an appeal t o  t he Magi strat e' s Court was denied , then the on]y avenue 

of further app eal VIO. S t o  the Arb itrat ion Court which had impo sed 

susp ension in the first p lac e .  

Nor did the c atalogue of new limitations e nd  there . For the Act 

had included a pro v ision fir st mo o t ed in 1 r:IJ7: , t hat where a f ine was 

impo sed on a trade union, an order of attachment could b e  taken out 

to do ck  wo.ge s �b efore peycieht , ,�it h - further proviso in c a se s of hard ship 

for p ay ment by instalment s .  7 

6 .  ibid . , c . 1 9 ( 1  ) . and 1 0  ( 5) .  
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The se latter clauses  were in a sense a personal triumph for Millar 

for he had pursued the que stion of enforcement with dogged dete rmination 

ever  since the abortive attempt s to  levy fine s on all the slaughtermen 

aft er February 1 907 . N ow the C ourt c ould impose fine s as soon as the 

offence was proven and the penalty imposed.  

The second part of the Bill locked oonciliation and arbit ration 

t o gether in a way never envi saged by the re and A Act ' s founders .  The 

chief victim was the Willi s  Amendment of 1 901 , for the new law ca.te-

goric ally stat ed :  

After the c ommencement of thi s Act no  industrial 
dispute shall be referred to  the C ourt until i t  has 
first been referred t o  a C ouncil of C onciliation in 
ac cordance with the provisions he reinafte r  contained 
, . • •  - 8 

We c an  thus date the emergence of the modern t raditi on of profe ssional 

C onciliation from this clause, for succeeding generation s of Arbitration 

C ourt judges were to  uphold the pri nciple · of no .a:rbitration without 

pri or c onciliation until the day the re and A was finally repe aled . 

The c onciliation prooe�s wc.s al so  st rengthened by the inclusion of a 

provision that : 

Every pers on so recoil!Oi!ended as an asse s sor ,must b e  or 
have been, actually and b ona fide engaged or employErl: 
either as an employer or worker in  the industry, or in 
any one L(:>f' the indust�ies  in r espe ct of whicb the _dispute 
has ari sen • • • •  · :  · ·. 9 

Provision was allowed f or thi s c lause to  be set aside if the C oncili ati on 

8 . • � . , c .28 ( 1 ) • . 
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C ommis si oner was of the opinion that professional qualification s  

1 0  
in the case were e ither inexpedient or impractical .  

Thus the IC and A Act of 1 908 marks , in principle , a return to the 

philos ophy that had informed the ori ginal statute  of 1 894. F or 

Reeve s had c onceived of a basic hv::> -t j;-c .:; �  . .. -re gulative system in 

which the c ommon intere sts  of the partie s  would require a stre s s  

on J onciliati on with a .rbi tration required only where necessary .  

But- , 1 908 was t o  see oonciliation become mandatory 

as a prerequisite for admis si on t o  arbitrati on with the part ie s now 

restricted in l aw t o  the task of preparation of submissions and 

advocacy at hearings  before a C onci liati on C ouncil or the Arbit rati on 

C ourt . Othe r functi ons  of the system p articularly in the matter  of 

penalty for b re ach, were ·r to be handled by professional officers  

of the Department of L ab our, who al so  had sole ri ght s t o  i ssue unde r-

rate permit s ,  file acti ons for b re ach and enter and search an employers 

premise s  should a case warrant . Thus the overall stres s  on the admin-

istrative side of the l egislation was t oward giving the profe s si onal 

departmental officers  wider powe rs at the expense of the p artie s .  

The e mployers we re prepared on the evidence t o  give the new Act 

a trial . If it proved successful then as far as they were c once rned 

trade uni on energi e s  w ould be c ontained. Meanwhile their  central 

Federation was devel oping a relati onship with the Department of L ab our 

1 0  • . ibid . , c . 28 , 2 .  
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that would prove useful when furthe r indust ri al trouble c ommenced . 

On the trade uni on side, the gove rnment had strengthened the 

radical case for a t ot al withdrawal from unde r the IC and A system, 

and had antagoni sed even the moderate  wing of the Trades and Lab our 

C ouncil s movement . Increasing hostility toward trade union secretarie s 

and industrial unre st was late r t o  f orce moderates like Rosser, Young, 

B reen and othe rs int o increasingly militant stance s as they sought t o  

c ont rol the radical temper of their members particularly in 1 9 1 2  and 

1 9 1 3 . The re sult was t o  be a belated alliance between moderate s 

and militant s in 1 91 3, which was to  split asunder under the hea�J 

pre ssure exerted by the Reform government t o  crush radic alism in the 

lab our movement . 

The IC and A Act of 1 908 marked the hi gh point of Liberal efforts 

to effect change s in the industrial law .  It  i s  t rue that minor amend­

ments t o  the le gislation we re passed in 1 91 0  and 1 91 1 , but t o  all 

intents and purposes  their real contribution to the policy of state 

regulation that they had introduced in 1 894 . ended with Millar ' s 

gre at effort s of 1 907 and 1 908 . Their  le gacy was also a p sychological one 

that left the idea of public interest and penalties for direct action 

in the public mind� For  the doctrine of the publi c interest now 

involved  the extension of state c oercion over those who offended 

against the law.  The res,;.IJ; in modern time s ,  i s  that N ew Zealand, 

which was the first c ountry to involve actively the state  in a system 

that s ought to cont rol industrial relations behavi our in the c ommon 

intere st ,  still has a general public which views trade unions with 

suspicion and their  leaders ��th alarm . 



281 

Millar, in his struggle to  ensure the survival of the IC and A 

system, unwittingly cre ated a situation where the Act itself could 

be used as a double e dged device . First in 1 91 3  and again in 1 951 , 

a government hostile t o  the aspirations of the labour movement would 

use the le gi slati on as a device t o  i solate and control militant trade 

unions  with devastat ing effe ct . E �ch time , the trade uni ons would be  

faced with the  t ask of rebuilding shattered unity from industrial 

defeat . 

In addition the IC and A Act became an instrument for economic 

regulat i on on a national scale when afte r 1 9L�5 , the duty of e st abli sh­

ing the terms and c onditions of general wage orde rs was added to the 

function s  of the A rbitration C ourt .  Thi s paradoxically became a flaw 

in the system, f or when the movement t o  change the industri al relati ons 

system in its  enti rety began to emerge in the middle 1 960s , it w�s the 

' nil'  general wage order of 1 968 that spe lled doom for the IC and A 

system has men had known it for  e ighty-four years . 

Throughout i t s  hi story the legi slation was to  create b oth the 

conditi ons under which militancy would emerge and the terms under 

which it would b e  c ont rolled.  The re sult for the lab our movement was 

a long period of 'love-hate.' rel ationship . The IC and A Act was reviled 

in good time s as an unwarranted intrusion re st raining workers ' freedom 

and che ri shed in b ad times  when a hostile government or  an economic 

reces s i on, made it appear a safe harbbur . for. embattled _tr_ade_uni.o_ns 

stieking refuge . 
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B ibli ographical N ot e s  

The main s ource s for the study are li sted in the fo1l owing 

c ategori e s .  The bibliography i s  e s sentially sele ctive and refers t o  

material s  that have b e e n  u sed in the re sear ch . The stre s s  i s  thus on 

official document s ., and p'.lblishe·i sour .:; e s .  

A comprehen sive search f or employe r associati on and t rade 

mate ri als  proved di sappointing .  Discu s s i ons with hi stori an s  who have · 

worked exten sively in the peri od down t o  1 91 4  endorsed thi s c l.;:';;:::;lusion. 

Thi s lack is reflected in the deci si on t o  attempt to demonstr ate 

' rlati on al ' employer and trade uni on views on the evolut i on of the 

IC and A system .  At the same time such an approach had an import ant 

re sult , it demon str ated the f act  that ' nati on al '  empl oyer and trade 

uni on po siti on s  emerged quite e arly in the hi sto ry of the IC and A 

system. 

A word of c auti on i s  added in the c ase of l ate r volume and 

number se quenc e s  in the journal entitled The Arena. Re search I 

c onducted in the United S t at e s  reve aled that F rank P arsons r e si gned 

t he editorship s ometime in 1 907 , and that it was carried on spasmod­

ical ly during 1 908 . The journal was t o  re-appea r  as The Twentieth 

C entury Magazine late in 1 908 under a new edit or . I have attempt ed t o  

t ranspose v olume an d  numbers  forward from 1 9o6 , from the style adopte d  

f o r  earlie r v olume s and numbers, but have s ome doub t s  a s  t o  their 

accuracy . Reference s f or 1 907 to  1 908 should the ref ore b e  t re ated with 

care . 
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