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ABSTRACT

In July 1984, =he Securities Commission published their
Report which reviewed the effectiveness of the resources that
were available for corporate fraud inveé:iga:ions.

The Government”s response to the public”s concern regarding
corporate -crime was :o allocate additional resources to the
Commercial Affairs Division of the Department of Justice, and
confirm that *he investigation, detection and prosecution of
criminal offences by companies: should continue to be 'the
shared respons;bili:y" of the Police, and the Commercial
Affairs Division.

The injection of the additional resources %o comba* corporate
crime 1is in danger of being viewed as a "political sop" by
“he public, if these resources are not effectively deployed.
This study attempts to address *his question by reviewing =he
structure and operational capability of =he Commercial
Affairs Division, with particular regard to its effectiveness
to provide measures o monitor and regulate company
offenders. A secondary aim was %o ascertain what the
concept of shared responsibility means %o the investigative
officers, and how it operates in practice. I« was also
envisaged that the study could establish a base for further
research by providing +he mechanism for a 'before" and
”af:er“ comparison.

A detailed descriptive analysisﬁ of *he role, function,

structure and legal authority of the Commercial Affairs



Division was undertaken. Two questionnaires were developed.
The first was directed at the investigative officers to
provide information on the operational capability of :the
Division to combat corporate crime. The second
questionnaire was directed at the controlling officer of each
of the district offices to ascertain the effectiveness of the
Division in terms of the number of complaints, follow-up
investigations, and prosecutions. The concept of shared
responsibility was dealt with by a three-pronged approach.
The originators of t“he term were interviewed *to establish
what they meant by this concept and how it "should" operate.
The official head of the Commercial Affairs Division was then
interviewed in respect of how the concept was '"'thought" to
operate, and finally the investigative officers themselves
were surveyed as part of the questionnaire, ¢to find out how
it '"did" operate.

The results of the questionnaire survey revealed tha% the
operating capability of the. investigative officers was
seriously inhibited by internal problems such as lack of
staff, lack of training, and a lack of resources generally.
As a result of the magnitude of these inhibiting factors it
was difficult to establish a clear cut finding beyond this.
As you would expect, ¢the above problems also seriously
undermined the effectiveness of the Division in terms of

completed investigations and prosecutions.

The study found that the perceptions held by the

originator”“s and the officialwhead, on how <the concept

iii



of shared responsibility should operate bears very little
resemblance to reality.

It was concluded-:ha: at the presenﬁ “ime the Commercial
Affairs Division has serious internal problems that were
hindering the effective monitoring and regulating of company

offenders.

iv



ACKNOWLEDGEMENTS

First and foremost I would like to thank my family for
their encouragement, patience and forbearance over the
duration of this study. To my husband, James, and
children Jared, Megan and Sharon - a special thank you.

Also, a special thank you -o Lesley Burton who burnt the
midnight oil with me, and was responsible for much of

“he proofreading and organisation.

I would also like to express my thanks to the following
persons who freely provided help and support ‘through
many crucial stages of this study. Gordon Fraser, for
his knowledge and valued assistance; Phil Gendall for
his expertise; and the many officers within the
Commercial Affairs Division who gave much appreciated

assistance and encouragement.

To *the respondents who participated in this study - I
give special thanks for your time, interest and willing

« co-operation.



Chapter

1

CONTENTS

AbStract seesesessssesossanssnsnssnsnsssenns 11
Acknowledgements sescesesscsscansssocsvsaces v
List of TableS ecesssccssccsvesccsnsoscsonnsa xi
List of Appendiths .sesewvmsnerenosrowesesss KELL

page

INTRODUCT[ON L I I O R I I I A O I R O O B I O B B ].

THE PHENOMENON OF WHITE-COLLAR CRIME ...... 4

DEFINITIONAL CONSIDERATIONS OF WHITE-COLLAR

CRIME 4
THE IMPACT OF WHITE-COLLAR CRIME 7
LIMITATIONS ON FULL ENFORCEMENT 9
(a) Procedural Restrictions 9
(b) Discretionary Interpretation of

Statutes 9
(c¢) Technical Difficulties 9
(d) Organisational Constraints 10
(e) Idealogical Values 10
(f) Societal Pressures 10

PRIORITILES OF THE INVESTIGATION AND
PROSECUTION OF WHITE-COLLAR CRIME L1

The Company as a Vehicle for White-Collar
Crime ' 13

A BACKGROUND HISTORY OF THE CURRENT MALAISE 17
A HISTORICAL PERSPECTIVE 17

A SHARED RESPONSIBILITY? 25



THE INVESTIGATION OF COMPANIES .ecvveesceses 32

CLASSIFICATION OF THE LAW 32
Civil ' 32
Criminal Proceedings 32
Burden of Proof - 33
THE COMPANY OFFENDER 34
The Investigation of Company Malpractice 36
1. The Police 36
2. The Commercial Affairs Division 39
3. The Securities Commission 39
4, The Inland Revenue Depar:iment 40
DEFINING THE PARAMETERS 40
1. Machinery 41
2. Criminal 42
3. Civil 42
THE CRIMINAL PROCESS 43
l. The Investigative Agency and the

Prosecutorial Function 43
2. The Investigative Agency and the

Judicial Process 44
DELIMITATIONS AND ASSUMPTIONS 46

LITERATURE REVIEW ssevssesnsensssoassssasnnes 50

REVIEW - DEPARTMENT OF JUSTICE 50
1. Role and Objectives 50
2. Effectiveness Measures 51
3. Revenue v Services Rendered 54
4. Management 55
5. General 55

THE ROLE OF THE COMMERCIAL AFFAIRS DIVISION
OF THE DEPARTMENT OF JUSTICE IN THE NEW

ZEALAND BUSINESS COMMUNITY 55
Role and Objectives of Commercial Affairs

Division 56
Corporate Affairs Commission (Australia) 57
Investigation of Company Liquidations 57
Complaints from Public 58
Company Inspections 59
Police Liaison 60
Staffing 61
Effectiveness of Commercial Affairs

Division 2 62
Conclusions 64

vii



THE RELATIONSHIP OF THE LITERATURE TO THE
PRESENT STUDY

L.
2.

Review

Report, Department of Justice

The Role of the Commercial Affairs
Division of the Depariment of Justice
in the New Zealand Business Community

METHODOLOGY R O I R I O I I O O I O I O B I A Y

RESEARCH METHODS
Role and Objectives of Commercial Affairs

Di

vision

Data Source

Operational Capability of Commercial
Affairs Division
Data Sources

Effectiveness of Commercial Affairs Division

to Monitor and Combat Company Offenders
Data Source

The Concept of Shared Responsibility
Data Source

POPULATION

SURVEY METHODS
Methods Chosen

l. Survey of Investigative Officers

2. Survey of Controlling Officers

3. Interview with Assistan: Secretary
(Commercial Affairs)

4. Interview with the Securities Commission

QUESTIONNAIRES

A. DESIGN
Possible Problems

l. Length
2. Confidentiality
3. Time Commitment

Select

Conten
Ls Surx

ion of Respondents

-
-

vey on Operational Procedures of

Investigative Officers of Commercial

Aff

airs Division

2. Survey on Invesf&gative Activities

of

the Commercial Affairs Division

viii

65
65

65

68
68
68

69
70

70

71

71
72

72
73
73
73
74

74
74

75
75
76
77
78

79

79

80



B. PROCEDURES
l. Pretest
2. Letter of Authorisation
3. Introductory Letter
4, Follow-up Letters and Telephone Calls
5. Follow—up Interviews

C. RESPONSE RATE
Non Responses
Quality of Responses

COMMERCIAL AFFAIRS DIVISLION OF THE
DEPARTMENT OF JUSTICE suvnvevsoncevesonnsnes

PART A: DISCRETIONARY AND STATUTORY POWERS

Discretionary Powers

Discretionary Criteria

Statutory Authority

A. Enactments Constituting Crimes and
Offences

B. Enactments Making Provision for
Inspections and Enquiries

Preliminary Inspections

Limitations of Section 9A

Full Inspection Powers

Limitations of Sections 168-173

PART B: THE STRUCTURE AND FUNCTION OF THE
COMMERCIAL AFFAIRS DIVISION
The Department of Justice
Origin and Structure of the Commercial
Affairs Division
l. Head Office
2, District Offices
3. Corporate Fraud Unit
Role and Objectives of the Commercial
Affairs Division
l. Registration
2, Insolvency
Staffing
Activities
l. Registration and Documents
2. Insolvencies
(1) Bankruptcies
(2) Liquidations
3. Investigations
(1) Company Inspé€ctions
(2) Companies in Liquidation

80
81
82
82
83
83

83
85
86

89

89
90
91

92

96
97
98
99
101

103
103

104
106
107
107

108
109
109
L10
112
112
114
115
L15
116
116
116



10

11

Procedures
l. Machinery/Criminal Prosecution
2. Civil Proceedings

FUNDING

OPERATIONAL CAPABILITY OF THE COMMERCIAL
AFFAIRS DIVISION cavasvensnnasnrvanasssssas

Staff Recruitment and Retention
Qualifications and Experience
Training

Management

Investigative Activity
Investigative Process

The Decision Process

The Corporate Fraud Uni:
Funding

Legislative Authority

General Comments

EFFECTIVENESS OF THE COMMERCIAL AFFAIRS
DIVISION TO MONITOR AND COMBAT COMPANY
OFFENDERS..Il..l'l".l..'...ll.'l...‘l.llll

Staffing

Qualifications and Experience
Investigative Activity

The Prosecution Process
General Comments

THE CONCEPT OF SHARED RESPONSIBILITY ..u.s..

l. The Originator”s View

2. The Official View

3. The Local View
Investigative Officers
Controlling Officers

CONCLUSIONS AND RECOMMENDATIONS cesessnaaas

APPENDICES -.llI....O‘-.l.-U...llI‘Il'll..lll.

BIBLIOGRAPHY LR L B LB B B B B B B O B B B

117
117
119

120

127

127
129
132
135
137
142
149
154
155
156
157

161

161
161
162
173
177

180

180
181
183
183
188



10.
B 6~
12.
13.
L4,
L5,
L6.
17
18.
19,

20

21.

LIST OF TABLES

Police Fraud Squad Personnel

Measures of Effectiveness of Commercial
Crime Control

Prosecutions 1.1.1980 - 31.,12.1980
Potential Respondents

Response Rate

Investigating Staff Positions as at 31.3.86

Corporate Entities Registered at District
Offices

Total Expenditure and Receipts of Justice
Vote

% Total Justice Vote Spent Compared with 7%
of Earnings

Investigative Officers

Familiarity with the Law

Working Knowledge

Activity Time

Follow-Up Investigations

Current Workload

Criteria re Ordering of Cases

Constraints on Satisfactory Investigations
Enlisting Assistance

Agency Preferred for Bringing Action

Factors Necessary to Effective Investigation

and Prosecution

Source of Complaints

Page

36

53
63
79
84

111
113
121

122
127
130
£32
138

141

144
144
148

153

157

165



22,
23,
24,
25,
26,
27.
28.

29.

30

3l.

32.

33.

34,

35.

Result of Complaints

Insolvencies

Follow-Up Investigations

Prosecutions

Prosecutions Pending

Cases Still Under Investigation

Final Results of Investigations

Choice of Prosecutor

Contact with Police

Nature of Contact with Police

Description of Contact with Police (I.0.)
Possible Change in Contact with Police (I.0.)
Description of Contact with Police (C.0.)

Possible Change in Contact with Police (C.0.)

xXii

166
168
169
170
171

172

172 -~

176

183

184

185

186

189

189



Number

l.

LIST OF APPENDICES

Investigating Officers” Questionnaire
Controlling Officers” Questionnaire
Letter of Authorisation

Letter of Introduction

Investigating Officers” Follow-up Letter
Controlling Officers” Follow-up Let:er
Statutory Authorities

Head Office Organisational Structure
Typical Structure of a District Office

Job Descriptions of Investigative Officers

xiii

page
209
229
241
242
244
245
247
250
251

252



CHAPTER 1

INTRODUCTION

The phrases "white-collar crime', and "corporate crime" have

been heard with increasing frequency in recent years. One
1

American writer, describes "white-collar crime' as a '"growth

indus=rcy". The phenomenon is timeless and universal.

The way in which these offences are treated arouses strong
emotions. There are allegations of bias which favours the
company offender, and other economic offenders. Both in
researching <he subject, and in talking to those concerned
with corporate crime, there is disquiet, even disillusionment

about our present system for controlling corporate behaviour.

Two of the law enforcement agencies in New Zealand equipped
to control corporate crime are the Police Department, and the
Department of Justice. That the Police are finding it
increasingly difficul: %o cope with '"violent" crimes, let
alone *he '"'mon-violent" corporate crimes, is evidenced by the

following newspaper headlines:
2
"Short-staffed Police Forced to Drop Cases"

; 3
"Criminals Gaining Ground".

Effective control of corporate offenders could be seen
therefore, <o turn upon the operating capability of the

second law enforcement agency, the Department of Justice,



through its corporate monitoring arm, the Commercial Affairs
Division. The fact that a regulatory agency is created and
theoretically given authority to act does not mean that the
instruments will actually be used effectively. Limited
budget and manpower considerations, legal and econonic
corporate records, *the relative lack of agency co-ordination
and the consequences of too drastic action on the economy,
and the public, set limitations on wha%t an égency can do in

enforcement.

This study 1is not an at-:-empt o argue the relationship of
corporate crime to society, or the causes of this type of
crime. [+ is an a“tempt *to describe, analyse and evaluate
the system of control within the Depar:iment of Justice to
cope with corporate offenders, and to suggest reforms to it.
It is written from the perspective of a reformer, no:t a

revolutionary.

The <traditional view of a shared responsibility and co-
operation by <the Depar:iment of Justice and the Police Iis

tested on a practical level.

The first part of “he study looks at the phenomenon of white-—
collar- crime and <the priorities for investigation and
prosecution generally. Then more specifically, at the
patterns that have emerged in New Zealand o grapple with the
problem of enforcemen: of the law relating <to companies.

The remainder of “he study deals with the operational



capability and effectiveness of *the Commercial Affairs
Division of the Department of Justice to monitor and combat

company offenders.

REFERENCES
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CHAPTER 2

THE PHENOMENON OF WHITE-COLLAR CRIME

DEFINITIONAL CONSIDERATIONS OF WHITE-COLLAR CRIME

The study of white collar crime cuts across *he boundaries of
disciplines such as law, sociology, accounting and economics.
Not surprisingly, research in this area has been conducted
from the disciplinary viewpoint of *he individual researcher.
The result being, that a common underé:anding of the <term
"white-collar crime" does no: appear o exist. Everyone
believes he knows what “he -erm means, bu: when definitions
are compared, there are usually sharp divergences. One
writer, sqfcinctly noted, *that it may well be as Humpty
Dumpty said\:o Alice, "It means jus: what I choose it to mean
- neither more nor less".1

The label "white-collar crime'" is encumbered by the concepts
of both "white collar" and of "crime". Thus, any study of
white «collar crime would need to be preceded by some
explana:toq <o free the <term from hese conceptual
constraints. Perhaps, this can be best achieved by looking

at the basis upon which this term first originated.

Although other authors (for instance, Edward Ross and Albert

Morris) gave attention o those categories of crimes and
2
criminals "of the upper world", <the concept of white-collar

crime was introduced in 1939 by Edwin H.Sutherland in his
3
presidential address to the American Soclological Society.

Sutherland first used the term to refer to "a violation of



the criminal 1law by a person of the upper socio-economic
4
class in the course of his occupational activities". The
concept turned the attention of criminologists to the study
of offences which traditionally had not been included within
the scope of criminology. According %o Sutherland,
"White-collar criminality in business is expressed
mos: frequently in the form of misrepresentation
in financial statements of corporations, manipulation
in the stock exchange, commercial bribery, bribery
of public officials, misrepresentation in advertising
and salesmanship, embezzlemen: and misapplication of
funds, shor: weights and measures, and misgrading of
commodities, tax frauds, misapplication of funds in
receiverships, and bankruptcies'".5
In Sutherland”s view, “hose who commit white-collar crime are
relatively  immune because of the class bias of <the cour:ts

and “he power of *the upper classes to influence =the

implementation and administration of the law.
/

One writer,6 has 1interpreted Sutherland”s definition as
implying that white-collar crime could only be detected, 1if
at all, by officials and agencies engaged in regular
monitoring and regulation of businesses. In New Zealand,
this role 1is maialy the domain of the Commercial Affairs

Division of the Departmen: of Justice.

Another definitional approach identifies white-collar crime

as a function of the dominant social, political, or econonmic
7

system. Detection, investigation and prosecution in this

context could be extended to embrace an increased police

involvement.



A more recent approach to the definition of white-collar

crime has been developed by Herbert Edelhertz. His concept

expands on Sutherland”s definition and stresses the crucial
distinctive elements of white-collar offences themselves.

White—-collar crime is defined by Edelhertz, "as violations of

" law committed essentially by non-physical means and by

8

concealment or guile',

Edelhertz developed the following four-fold classification

system of white-collar crime.

1e Personal Crimes: Crimes by persons operating on an
individual, ad hoc basis, for personal gain in a
nonbusiness contex:.

2. Abuses of Trust: Crimes by persons operating inside
businesses, Government, or other establishments, in the
course of their occupations, or 1in a professional
capacity; in violation of their duty of 1loyalty and
fidelity to employer or client.

3. Business Crimes: Crimes incidental to and in
furtherance of business operations, but not the central
purpose of such business operations.

4. Con Games: White-collar crime as a business, or as the
central activity of the business.9

A number of important implications flow from the Edelhertz

definition regarding effective law enforcement. Edelhertz

warned that atzention o white-collar crime demands a

different kind of organisational effort from attention to,

10

say street crime. The central issue in a white-collar

crime case for the law enforcement official 1is not who

committed the suspected offence - that is usually known.

The question is what was the nature of the act and was it an

offence? In other words, was it a slick business deal or a



crime? To answer these questions the investigator must
reorient investigations very differently from the routine
burglary relying far more on records and on patterns of
behaviour. The offender will often attempt to concgal the
*rue nature of the offence, which therefore requires methods
of detection and analysis of patterns of behaviour wuncommon

to most tradi:tional law enforcement.

THE IMPACT OF WHITE-COLLAR CRIME

The diverse definitions of white-collar crime are echoed in
the varied nature of those harmed by this form of abuse.
The victims cam be consumers, governments or companies. The
instruments of white-collar crime can include Ealse
adver:isiﬂg, personal solicitation, forged or stolen
documents and altered records. The subject matter of white-
collar crime includes gold and silver, real estate, vehicles,
bank transactions, works of art, negotiable instruments, and
merchandise.

White-collar crime is difficult to prosecute for a variety of
reasons. Many white—collar crimes are exceedingly difficult
to. discover, to investigate, or to develop successfully as
legal cases due to their extremely complex and 1intricate
nature. The victim may no: realise he has suffered loss

until it 1is too late for any*hing “o be done about it.
Indeed he may never know he has been victimised. Because a
substanzial 1loss may be involved, the victim may be more
interested in pursuing restitutign than in seeing the guilty

party brought to justice.



As civilisation becomes increasingly complex, so does
activities of the criminal and the expertise needed to
maintain effective control. As noted by one
writer, we are witnessing the "democratisation of white-
collar crime",11 in which valuable assets are represented by

pieces of paper, entries in books or, by electronic impulses

stored within a computer.

Since white-collar crime is so difficul:t to define, it is not
surprising, that it is also difficult to estimate the amount
of money los%t annually because of it. Costs of ordinary
crimes are usually estimated primarily in financial terms and
in the social costs of the fear they incite in the general
public. There is no doubt that white-collar crimes involve
large financial loss. The Equity Funding case,12 which is
considered the largest single company fraud known, resulted
in losses estimated at $2 billion, <+he victims being *:he
company”s insurance clients. However, éome argue that more
damaging, is the destruction of public confidence in business
and the capitalist system as a whole.13

On a more local and personal level, a top Fraud Squad
investigator in New Zealand, was quoted as saying that,
"People who are the victims of fraud, especially those who
lose substantial sums of money or virtually everything
they“ve got, go through a lot more anxiety and grief than

= 14
perhaps if they”d been the victims of a street robbery."



LIMITATIONS ON FULL ENFORCEMENT

The average, law abiding citizen, would not be blamed for
assuming that full enforcement of the law 1is, no:t only
desirable, but possible. However, one writer embraces the
proposition that full enforcement of the law is wundesirable,

on <the libertarian principle that even to attempt o do so
: 15 16
would make 1life in our society wunbearable." Quinney

reinforces this view, and has provided the following

framework for understanding why he considers attempts towards

full enforcement of the law to be unrealistic.

(a) Procedural Restrictions
These refer to those instances whereby full enforcemen:
of the law 1is sacrificed in favour of human rights
considerations. Investigating officers should no:} for
1

example, act 1in wviolation of the Judges” Rules in

order to obtain a confession.

(b) Discretionary Interpretation of Statutes
This 1is concerned with the flexibility within certain
statutes for a public official 2o use discretion in
determining whether an offence has been commit:ed. This
was noted by Bottomley, when he stated:
"The subtleties of legal definitions and the great
variety of circumstances in which behaviour can
take place means that an exact formulation which

will cover every possible alternative is unattain-
able for most practical purposes.'l8

Perceptions regarding type of behaviour could vary from

-

officer %to officer and each would need to make a value



(c)

(d)

(e)

(£)

10
judgment concerning behaviour.

Technical Difficulties

These are created by limited resources which demand that
individual investigating officers, and their superiors,
must allocate enforcement priorities. This means that
decisions are made as to which crimes to concentrate on

and which to ignore.

Organisational Counstraints

Constraints are placed on the exercise of discretion by
investigating officers by departmental policy
guidelines which affect the enforcement of specific
laws. Bot:omleylg refers to wider organisational
constraints of the criminal justice system.
Investigating officers will exercise their discretion
in view of their appreciation of the priorities of other
decisionmakers in the process. For example, police are
reluctant to waste time proceeding -against certain

offenders who would only receive a token fine, or at

worst be released on suspended sentence.

Idealogical Values
An investigating officer”s own idealogical wvalues or
moral standards may have a profound effect on his

decisions.

Societal Pressures
These pressures are largely bound up with the problem of

certain laws being out of touch with current values of



11

society. If the community is reluctant to report
certain offences then it is likely that the policy will

begin to be ignored.

PRIORITIES OF THE INVESTIGATION AND PROSECUTION OF WHITE-
COLLAR CRIME -

Focusing one”s limited resources on  those activities
perceived to have the greatest potential for social benefits
is a fundmental operating principle for any government
entity. Interest in effectively targeting resources
heightens as those resources become more scarce relative to
20
the demands placed upon them. A Repor: prepared by <the
Criminal Division of the U.S. Department of Justice noted

that 1increased interest in white-collar crime had produced

the following:

1. An appreciation of the immensity of the problem and the
practically limitless nature of the demands it could

place on law enforcement resources;’

2. Increased expectations and competing demands within and
among government, *he general public and the law
enforcement community with respect to the use of law
enforcement resources against various types of white

collar crime; and

3 Increased demands for accountability concerning the use
of law enforcement resources against white collar crime
- how resources are being deployed, why, and with what

results.
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21
An overseas survey in 1978, ranked 204 offences for
seriousness. The American public considered the white-
collar and corporate crime offences, equal to, and éven more
serious than many ordinary crimes such as burglary and

robbery.

In recent mon:ths, public attention has been focused on the
ability of our 1limited resources to cope with society”s
"violent" crimes; crimes physical in execu:tion and immediate
22
in impact. An inherent danger of such publicity is that
those crimes which are cover: in nature and not immediate in
impact will be overlooked in the ordering of priorities for
allocation of. law enforcemen: resources. Law enforcement
should not merely be an instrument of social control. LE
should aim a*t maintaining or creating standards of conduct

which will further the economic and social development of the

community.

The objectives in the Ffield of white-collar crime law

enforcement have been described in the following way;

l. To protect and enhance the integrity of governmental

institutions and processes;

2. To protect and enhance the integrity of the free
enterprise system, the competitive marketplace and the

nation”s economy generally;
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3. To protect and enhance the well-being of the individual
citizen and provide opportunities to exercise political
economic and other fundamental rights; and

4. To enhance public respect for and compliance with the

23
nation”s laws generally.

THE COMPANY AS A VEHICLE FOR WHITE-COLLAR CRIME
In common with most other countries, New Zealand mus* grapple

with the problems encountered in the detection and con:rol of

this form of criminality. In recent years the media have
reflected public concern on “he prevalence of
criminal/fraudulent activities within the s“ructure. Mr

D.Kays, a senior partner in the accounting firm of Deloitte
Haskins & Sells has stated publicly that '"in _approximately
two thirds of all receiverships in which. he has been

involved, serious white-collar crime was evident".

The New Zealand 1law enforcement agencies, charged with
controlling the criminal activities of companies and/or their
directors are the Commercial Affairs Division of “he
Department of Justice, the Securities Commission, the Inland

Revenue Departiment, and the Police.

The most recent company collapse to focus attention on :he
need for public protection was Hoffman Holdings in May 1984.
An investigation into the affairs of this company by the
Commercial Affairs Division revealed tha* $215,000 had been

received by the company from approximately 250 purchasers
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under contracts which the company had no prospect of perform-
ing. A public outcry in respect of this company collapse,
resulted in the Government commissioning *the Securities
Commission o report on possible improvements in the area of
detection, 1investigation and prosecution of the corporate
of fender.
The Minister of Justice, on releasing the Securities
Commission Report in July 1984 acknowledged that
criticism had been directed at the authorities for practising
selective enforcement of the criminal Llaw. He was referring
in particular to, '"the consummate ease with which some of
our less worthy captains of industcy are able to deceive,
defalcate and disappear", and stated that 'the Governmen:
will act to provide more effective measures -o comba: white-
24
collar crime."
The Securities Commission Repor% deal: with two main areas of
concern: firstly the demarcation of responsibility between
the Department of Justice and the Police, 1in investigations
of corporate fraud; and secondly, +the 1involvemen:t of
directors of failed companies in new ventures. The Repor:
noted, <that in practice, both the Department of Justice and
the Police acknowledge responsibility for enforcement and
advised agains: formal demarcation between them.25 Instead,
the Report recommended the establishmen: of an investigation
unit to specialise in 1inspections, fraud and related
enquirtes.26 The Securities Commission saw the problem as
one of administration and enfgrcemen:. This was later

27
translated into a "lack of expertise and resources" by the
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Prime Minister, Mr Lange who confirmed that the present
failure to investigate aspects of white—collar crime raised
the possibility that the perpetrators of major corporate

frauds would be immune from detection.

In December 1984, *the Government approved a five person unit
costing $200,000 per year o be attached o the Commercial
Affairs Division of the Departmen:t of Justice. This Uni:,
Mr Lange said,

"...would consist of people competent to
examine balance sheets and look behind
“he bluff and the purported signature of
the Auditor.'28
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CHAPTER 3
A BACKGROUND HISTORY OF THE CURRENT MALAISE
As the discussions and/or remedies relating to improved
techniques for monitoring companies are interwoven, it will

be useful o first preview a roadmap of past even:s.

A HISTORICAL PERSPECTIVE

1856 When introducing the Joint Stock Companies Act in 1856,
Mr Robert Lowe, Vice President of the United Kingdom
Board of Trade, had this %o say:

"The principle to be adopted is no: =o throw
obstacles in the way of *he formation of
companies because that would be o0 arres:t 99
good schemes in order o preven: the bad one-
hundredth, but to allow “hem all to operate on
given conditions and arm the courts with
sufficient powers to check extravagence aad
roguery in management, and to save them from the
wreck in which they may be involved.'"l

In recent years it has been recognised that the above
proport-ions are probably more in the nature of 90
2

percent and 10 percent.

3
When speaking on behalf of +“he new Act, Lowe
acknowledged :two components as being essential for
controlling commercial activities. One was a set of
rules for company operations, the other was a body
charged with the supervision of such operations armed
with sufficient power to ensure fair play. In the

United Kingdom this supervisory body was, and is the

Board of Trade (now called-zhe Department of Trade).

New Zealand adopted the provisions of the United
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Kingdom”s Joint Stock Companies Act in its first
Companies Act 1in 1862. For the next 100 years New
Zealand company legislation was modelled on equivalent
United Kingdom legislation, with one obvious exception;
a single body charged with monitoring and regulatiang a

company”s activities.

1956 Mr E.C. Adams, a member of the Company Law Revision
Committee which was set up by the Government in 1950 to
consider the suitability of the provisions of the
English 1948 Companies Act had this o say:

"A factor, which the Company Law Revision
Committee had to take into the mos: careful
consideration, was the absence in New
Zealand of any one body exercising the
important judicial, quasi-judicial, and
administrative functions exercised by the
Board of Trade in England."4

Accordingly the Companies Act 1955 substituted for :he
English Board of Trade, the Minister of Justice, the
Attorney-General and the Registrar of Companies. One
writer, observed that the single control mechanism of
the English Act was :translated in New Zealand as:

«++ a disjointed, potentially coaflicting
series of special arrangements, no one of
which conferred the ability of decision and
action which has enabled the informally
authorised U.K. Board of Trade to succeed."5

1968 The MacArthur Committee was appointed in order to
"review and repor: upon the provisions and working of
the Companies Act 1955 and to recommend what changes in

6
the law are desirable".
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The MacArthur Committee felt it necessary to submit an

Interim Report as "a fundamen:tal and vitally importaant:
question has arisen for decision." The Committee
stated that *he wvalue of the Companies Act to the
public depends upon the extent to which its provisions
are effectively enforced. In their opinion,

"... the Act cannot be effective if offences

by promoters or directors are allowed to

pass without prosecution.'"7
To ¢this end the Committee recommended the prompt
establishment: of an enlarged and strengthened
organisation *to administer the Act. This Companies
Commission should be a body of high status, headed by a

chairman, and given power to delegate to the Registrar

of Companies certain functions considered desirable.

As a result of the above recommenda:ion, a new

Division, headed by an Assistan: Secretary (Commercial
8

Affairs) , was set up within the Departmen: of Justice.

Six district offices were to be located in Wellington,

Auckland, Hamilton, Napier, Christchurch and Dunedin.

Concomitant with the Government~s decision Zo establish
a Commercial Affairs Division the Monetary and Economic
Council had sugges:ted a '"Finance Registrar" as a watch
dog and supervisor of "financial imstitutions". The
Council stated:
"We consider tha: the provisiod of better
information and supervision should be the

main way of protecting investors and
operators.'"9
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Across the Tasman a spate of company collapses focused
attention on the effectiveness of the Australian
legislation and enforcemen® agencies to cope with the

corporate offender.

P.D. Connelly, Q.C. said in his Repor: on Queensland
Syndication Management Pty Ltd & Ors;

"I« is fashionable in modern times when
substantial amounts of public money are los:
in questionable corporate affairs to produce
a sheaf of amendments of the Companies Acts
«+«+ One cannot help feeling however that in
most cases the Act and the general law are
quite adequate and that it is at the point
of enforcement that the system breaks down."l0

Several suggestions for improving the effectiveness of
the Australian Corporate Affairs Commission 1in the
fields of presentation and inspection, were advanced.
o was claimed, that many of the Commission”s
initiatives are directed ‘towards dealing with
complaints on what has happened. However, in those
instances when complaints are made about whaz 1s to

happen, the Commission 1is 1lacking in preventative
11
powers. I+ was argued that, 1{improvements can be

made in the following two ways:

"..ufirstly, the performance of the officers
can be improved in both a qualitative and
a quantitative sense - i.e. they can be
better trained, better motivated, and better
instructed = and there can be more of them;
secondly, the officers of the Commission can
have improved and expaunded powers that will
enable them to take new initiatives and ac:
in a more forceful, speedy and efficient
manner.'"12
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During the early seventies, New Zealand was also having
its share of company collapses; JBL, Cornish and

Perpetual Trustees, to name a few.

= was the Ffailure of Securitibank Ltd which
highlighted the need to protect the public in respect

of funds being raised by. the private sector.

A solicitor and part time lecturer at the University
of Sydney, delivered a paper at the 19th Australian
Legal Convention, and referred to the disillusionment
with the present system for regulating corporate
behaviour. He cautioned tha® Australia will not
achieve very much,

"... Lf all that eventuates is our presen:

uniform legislation and a higher powered

financial fraud squad, staffed with people

no better able to overcome the enormous

obstacles now confronting our Corporate

Affairs Commission.'"13
The "obstacles'", referraed to, include the difficulties
of detecting corporate crime, of obtaining “he
necessary evidence once Lt is suspected, <=he delays
inherent in bringing matters to trial, and the complex,
costly and time-consuming procedures of the actual
“rial itself, 1iacluding in many such cases proof of

complex evidence and the problems of jurors to cope

with the task.
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Only four years after the establishment of “he
Commercial Affairs Division, Mr B.C. McLay, the then
Assistant Secretary (Commercial Affairs) commented
that, "New Zealand so far has only played with the idea
by creating the Division",M The fault lay not with
the preéen: Companies Act, which with all its faults,
still does much of the job, says McLay, but with the
conglomeration of small statutes. He advocated the
establishment of a Commercial Affairs Commission which

would draw together all the commercial legislation

under a cloak of Mactivity legislation."

The Securities Act came on to the statute books. The
basis of this statute was to widen the range of the
existing 1law for <the protection of *the investing
public. The Act was to be brought into force Iin
stages by Order in Council. Par:t I which created a
five member Commission came into force immediately.
The o:ther Par:s were to come into force when the new
rules contemplated by the Commission were ready for
enactment., During the interregnum, the "old"
provisions of the Companies Act 1955 continue to be in
force. It was not until the end of 1983 that the
Regulations superseding the Companies Act prospectus

provisions were enacted. =
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The next few years were punctuated by media publicity, as
evidence of company fraud wa; uncovered. Particular
examples which suggest remedies, to an obviously increasing
problem are set out below.

1982 1In a newpaper article, headed "Hot Shot fraud spotter
wan:ed",lS JBL receiver Mr Doug Hazard claimed that the
most effective method of combating company fraud was
for the government to appoint a corporate commissioner
as a "one-man, anti-fraud flying squad" with the power
and ability to inspect a company”s books on the mere
suspicion of fraud. The key was prompt decision-
making and avoidance of long investigations. Fraud
would no: be con:irolled by adding more staff to either
“he police or the Commercial Affairs Division stated Mr
Hazard. [« was not a role for the police aand, ''the
Commercial Affairs Division tends %o worry too much
about rules and regulations'.

16

1984 '"Fraud fighters need more teeth", stated Mr David
Mace in his speech to the N.Z., Institute of Credit and
Financial Management conference in June. Mr Mace, a
prominent Auckland receiver claimed that the Commercial
Affairs Division and *+he police fraud squad are
understaffed and underfunded. Until the government
remedied this, "unscrupulous operatﬁrs will continue to

thrive".
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March of this year, saw the collapse of the Auckland
low-cost housing company, Hoffman Holdings Ltd, whereby

"hundreds of low income earners lost deposits of up to
17
$2000. The then Minister of Justice, asked the

Securities Commission to review the effectiveness of
the resources that were generally available for

corporate fraud investigations.

In July the Securities Commission submitted its Report
18
on Hoffman Holdings Ltd. The Report covered such

topics as departmental functions and responsibilities
in relation :o corporate fraud, Section 9A of the
Companies Act, resources, delays in Court, and
delinquent officers. The recommendations of the

Securities Commission are reproduced below:

1. The investigation, detection and prosecution of
offences against the criminal 1law relating to
corporations should continue to be a shared
responsibility of the Commercial Affairs Division
of “he Department of Justice, and the Police.

2. The Registrar”s power of inspection under S.9A
of the Companies Act 1955 should be amplified ia
certain respects, and the jurisdiction of the High
Cour:t to appoint inspectors under S.169 should
be extended.

3. Additional resources for investigation and
prosecution under the Companies Act 1955 should be
established 1in Auckland under the control of the
Registrar of Companies.

4, Attention should be directed . towards expediting
proceedings in Court umder the commercial criminal
law.



25

The Securities Commission was of the opinion that;

"...the law is not inadequate...The problem
is one of administration and enforcement...
In the past too much reliance has been placed
on the deterrent effect of creating offences
- which is weak unless offences are
rigorously prosecuted — and-too little
attention has been paid to preventative
measures'.l9

In August the publication of the Report was followed by
an announcemen* by the now Minister of Justice,

Geoffrey Palmer, that the Depar:ment of Justice is to

get more manpower and more teeth to fight white collar

crime. "This Governmen:t is committed to making an

effective response to white-collar crime", said Mr
20

Palmer.

In December, the Governmen:- officially approved a five
person special investigating uni:, at a cos:t of
$200,000 per year, to be attached to the Auckland

district office of the Commercial Affairs Division.

A SHARED RESPONSIBILITY?

The law of New Zealand does noZ cast upon any particular

agency a responsibility for the dezection, investigation,
prosecution or prevention of fraud. Both the Department of

Justice and the Police acknowledge responsibility in their
own particular sphere. The former taking <the prime
responsibility in bankruptcy and liquidations, and the Police

taking the prime responsibility in other cases. It has been

stated by the Securities Commission that this historical
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demarcation line has been blurred in respect of companies by
“he new provisions of the 1980 Companies Amendment Act.zl
I+ is also acknowledged that there 1is a potential for
overlapping and duplication, or alternatively the possibility

of failure to act at all, in cases where one Department might

assume that the other has a particular matter in hand.

One of the terms of reference of the Securities Commission
Repor:t was to consider whether improvements could be made in
the area of,
"*he demarcation of responsibility between -the
Department of Justice and the Police in relation *to

investigations of corporate fraud.'"22

23
The Repor:t outlined four possible alternatives:

(a) Placing responsiblity on one agency to the
exclusion of the other.

(b) Dividing responsibility between the two agencies
according to some line of demarcation.

(c) Creating a new agency superseding both existing
agencies.

(d) Continuing the shared responsibility on the basis
of co-operation between the %wo agencies.

The Commission argued against giving responsibility to detect
corporate fraud to one agency exclusively on the grounds that
both agencies have skills and capabilities to contribute.
Nor, did they think it appropriate to lntrbduce a statutory
segregation of responsibility between the two agencies as
they could foresee difficultie; in devising and applying a
suitable rule of demarcation.

To create a new agency for the purpose of fraud detection was
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in the Commission”s view unnecessary, but they did support
the undertaking of a "careful and critical examination of our
24

present system'" , with a view to giving formal recognition
to an independent prosecution service.

In its Report the Commission recommended that the policing of
corporate malpractice remain with the status quo, and that
the 1investigation, detection and prosecution of offences
against criminal law relating to corporations should continue

“o he a shared respoansibility of the Commercial Affairs

Division of the Justice Depar:iment and :the Police.

25
A 1978 study , undertaken in fifteen United States
prosecutors offices to examine =the extent of police
involvement 1in white-collar crime (defined as criminal

prosecutions of a non-routine nature, i.e; excluding bad
cheques, etc.) concluded that involvement by police was still
relatively uncommon. Police had referred only *three percent
of the leads for criminal investigations, and assisted in
only eight percent of “he investigations in those cities for
“he eighteen month period (January 1974 to June 1975). The
prosecution office 1itself had initiated most: of the
investigations (807%) and investigated sixty percent of the
offences on its own initiative, with in-house 1iavestigators
and without outside assistance. However, case loads were
small, and the investigations lengthy. Deputy prosecutors
averaged only 2.6 investigations per at:orney per month, and

the average elapsed time was 2.5 months.

Yet when undertaken, *the police involvement would appear to
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be fruitful. Investigations in which police participated
were far more likely to involve serious charges than were
other cases. For instance, a third of the investigations in
which police assisted led to filing of Eelony charges,
compared ﬁo 14 percent which prosecutors investigated alone,

and 18 percent which had assistance from other agencies.

OBJECTIVES OF THE STUDY

This study does not address all the interesting aspects of
white—collar crime 1law enforcemen:. It is limited to
examining the operating capability and effectiveness of <that
agency which is charged with the monitoring and regulating of
company formation, management and liquidation - the

Commercial Affairs Division of the Department of Justice.

The Government”s response to the public”s concern regarding
corporate crime has been to allocate additional resources %o
the Depar:iment of Justice, and confirm tha* the Police and

"

the Department of Justice should each "retain responsibility
for 1its own particular func:tions, in relation to corporate
crime, but the Ffunctions should be carried out in co-
26

operation".

The prevention, deterrence, investigation, and prosecution of
crimes committed within the company structure must compete
with other interests for allocation of 1law enforcement

"user pay" principle as a

dollars. In an atmosphere of the
feature of the New Zealand economic scene, it is imperative

that enforcement of serious "covert, non-immediate {impact"
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crime 1is not relegated to the background in the ordering of
priorities., The 1injection of the additional resources
allocated to the Department of Justice in 1985 is in danger
of being viewed as a "one-off sop'" by the public, if they are

not effectively deployed.

The objectives of this study are threefold:

l. To review the structure and operational capability of the
Commercial Affairs Division of the Departimen: of Justice,
with particular regard to its effectiveness to provide

measureas to combat company malpractice.

2, To ascertain what the concept of shared respoasibility
means to those officers of the Commercial Affairs
Division concerned with company investigations, and how

it operates in practice.

3. To establish a base for further research within the
Departmen: of Justice by providing the mechanism for a

"before" and "

afcer" comparison in the following areas;
(a) The Securities Commission Repor: highlighted the
effect of the 1980 Company Amendmen: Act which has
prompted the Commercial Affairs Division £0
recognise the need to focus on a criminal as well
as civil aspec:t in respect of company
investigations.
A replication study cogld be undertaken at a later

date to assess any change in the nature of the

company offences investigated.
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(b) The Corporate Fraud Unit was fully operational at

the beginning of 1986 with a full complement of

staf€f. This study could be replicated to ascertain

whether the allocation of additional funds

to the

Commercial Affairs Division of the Department of

Justice, has achieved the desired resul:

This study is exploratory in nature, and could well raise

points that will direct research in other areas

of white

collar crime. I- is also envisaged that similar research on

o-her enforcement agencies, such as the police,
undertaken o provide 1information on *he mos:
deployment of resources <to comba: and control

malpractice.
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CHAPTER 4

THE INVESTIGATION OF COMPANIES
This chapter sets out the law generally, and also how it
applies o company investigationms. The parameters of the
research study are defined, and operational definitions

given.

CLASSIFICATION OF THE LAW
Very broadly, Court actions may be divided 1into two
categories: civil and criminal. This dual categorisation is

very simplistic and requires further explanation.

Civil 1is primarily concerned with the rights and duties of
individuals towards each other. Izs main distinction from
criminal law is that in civil law the legal action is begun
by <+<he private citizen to establish rights (in which =he
State 1is no: primarily concerned) against ano-her citizen or
group of citizens, whereas criminal law is enforced on behal€f

of or in the name of the State.

Criminal proceedings are brought against a person who has
committed a breach of the provisions of some statute, *ha*
is, he has either committed an act expressly prohibited by a
statutory provision or has failed to do something which 1is
required by statute.

In criminal law it is usual %o Epeak of crimes and offences.
Strictly all crimes are offences against the law, therefore,

all crimes are offences. In general the word "crime" is
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used 1in a narrower sense to mean those offences against the
law of a serious kind. The Crimes Act 1961 defines a crime
as "an offence for which the offender may be proceeded
against by indictment" (S.2). An indictable offence
reflects the seriousness of the breach by generally coming
under the jurisdiction of the High Court. The essential
element of a crime is often described by *he common law
maxim, Actus non fecit reum misi mens sit rea (the act does
not make a person guilty unless the mind is guilty). This
means that when proceeding against a person :ﬁo aspects need
to be considered:

(a) a guilty act (actus rea), and

(b) a guilty intent (mens rea).
It 1is the degree of "guilty inteat" which can be said to
distinguish a "crime" from an "offence". The word "offence"
is commonly applied to those 1less serious offences,
ordinarily triable before a District Court under a summary

proceeding.

Burden of Proof

Generally speaking, apart from certain statutory exceptions,
the burden of providing any facts which are advanced 1in
support of any proposition lies upon the person who asserts
s 18 The "burden of proof'" is always taken to have been
discharged where the facts adduced demonstrate the truth of
an allegation béyond "reasonable~doubt", ‘and in civil cases
it will suffice if they demonstrate it upon the "balance of

probability". In criminal cases however, the burden which
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is cast upon :the prosecution is far more onerous than the
burden which 1is cast upon parties to civil actions. The
prosecution must establish every material allegation in 1its
case to this high degree of certainty, if it fails to do so

at any point, the accused is usually eniitled to an acquittal.

THE COMPANY OFFENDER

Corporate crime can be viewed from many different dimensions
and aany at:tempt :o classify such acts can oanly be an
arbitrary exercise. For example, a company may be the
victim of an offence or it may be the vehicle by which
offences ar2 committed, or it may be both at the same time.
This study is concerned with the deployment of resources by
Governmen: to detect, investigate and prosecute frauds
perpetrated within the company structure. I~ 1is mnot
essential to differentiate between company offences that are
perpetrated either for or agains: the company as the law
provides the means of prosecuting the compaay i:self, those
of ficers who have acted on behalf of -he company, or both.
The emphasis on the use of companies as a vehicle to commit
offences, is well explained in Leigh.l Firstly, <he company
is a very common form of business organisation. One can buy
very cheaply, a dormant company, or a company "off the peg"
with constituent documents already draf:ed. In the case of
a private company there are no“mtnimum'capi:al provisions;

the law prescribes a minimum capital only for public

companies. Although the law requires a private company tO
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issue all 1its share capital there is no minimum paid wup
capital requirement. It is not difficult to create a
semblance of respectability and prosperity.

A second reason why companies can serve as a vehicle for
fraud 1is that the company has perpetual succession. This
means that although the shares change hands and the directors
change, the company continues to exist under the same name.
This makes it possible to deceive the public. Also 1f there
is any delay in notifying changes in control o the Registrar
of Companies, a trade supplier may think he is still dealing
with the same people.

The ttributes of limited liability is believed to enhance
the opportunity of fraud as many people believe that
directors would be unlikely to take risks with their compaay
if they were 1likely to be made personally liable for the
debts. In recent times however, the prac:ice of banks and
other financial institutions to require a personal guarantee
from directors, especially in the case of private companies
could be seen as having reduced the importance of limited
liabilicty. Also as noted by Argen:t,2 in the —case of
outright frauds the directors do no:t intend %o remain to face
any court proceedings.

The <third reason that is often stated as facilitating fraud
is the separation of ownership and control in large and even
medium-sized companies. As shareholding in such companies
is diffused the companies are run by management accountable
to a board of directors. From this it is argued that a

critical element of control over management is lacking, thus



36

3
facilitating fraud.

The Investigation of Company Halpractice

In New Zealand the principal agencies concerned with company

malpractice are the police, the Commercial Affairs Division

of *the Department of Justice, the Securities Commission and

the Inland Revenue Department.

le The Police: In ocrder to combat commercial fraud there
has for many years been established Fraud Squads in the
three main metropolitan arsas - Auckland, Wellington and
Christchurch. Within each fraud squad is a Company
Fraud Squad section which vary in size 1in accordance
with the company activity in the area concerned. The
following table sets out the strength of the company
sections in each district in relation to the =otal fraud
squad as at 31 December 1985. These figures are
useful as a basis for comparison only, as changes in

personnel numbers L[s an ongoing occurrence.

Table 1
Police Fraud Squad Personnel
District Company section Fraud squad Total
Auckland 7 (includes one 13 20
accountant)
Wellington 2 ) 9
(plus | accountant attached
to both)
Christchurch 2 13 16

(plus 1 civilian accountan:
attached to both)

11 32 45

=== === ===
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The members of the Fraud Squad are in essence
generalists, In other countries such as Canada,
Germany and France where prosecution units are created
specially to deal with commercial fraud, police officers
become specialised and in some 1instances are eveﬁ
trained as accountants and lawyers. The New Zealand
police do not train their own officers as accountants
but they do employ civilian accountants. As in
England, the New Zealand police force is opposed to long
term postings to any one branch, partly in order <ha“
officers may gain a broad experience of “he different
aspects of policing, parzly to avoid elitism, aad partly
to avoid the dangers of corruption. There is however
the added complication that the Police do no: have a
homicide squad. This means that whenever there is a
homicide in the district it immediately takes top
priority and some or all of the officers are in danger
of being drawn from the fraud squad for an indefinite
period.

{‘
The State Services Commission”s Directocry , states that
one of the principal functions of the police is "the
prevention of crime and offeading”, and ‘'the
apprehension and detection of offenders against the
criminal law". This broad function means =ha: the
police can prosecute under any of the statutory
legislation laid down under New Zeal;nd law.

The police do not have the power to obtain direct access
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to financial records. They can however use normal
search warrant procedures, provided that a statutory
power to issue a warrant exists, The Courts are
reluctant to issue a warrant simply ¢to search for

evidence. Alternatively, there 1is also the risk of

I
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having such evidence disallowed on the grounds of
being wunfairly obtained as was *he case in Uni:ed
Kingdom.5 In a similar New Zealand casea, “he evidence
was allowed but stated to be unlawful. The resul:

being that a suspect can, at present, make iz difficuls

for police to discover evidence of fraud against him.

It has been suggested by the Securities Commission
Report7, that the police can overcome some of these
problems by co-operation with other agencies. The most
obvious avenue of co-operation being =the Commercial

Affairs Division of <the Department of .Justice, 1in
respect of company investigations. However, the police
have expressed some doubt about -he efficacy of the
Commercial Affairs Division”s procedures. An
inspection or investigation may in fact alert officers
of companies, giving them the opportuni:ty %to conaceal
evidence. The police often find that they are called
in too late to usefully interview witnesses who have
been alerted. Under these circumstances it is almost

impossible to obtain evidence which is admissable 1in

Court.
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The Commercial Affairs Division

The Commercial Affairs Division of the Depar:iment of
Justice investigates malpractice relating “o those areas
over which it has statutory control, notably companies
and bankruptcy. I+ has investigation staff which
includes members with accounting and 1legal =training.
The function and statutory authority of this Division is

deal: with in detail later in this study.

The Securities Commission

This Commission was established in 1978 wunder the
auspices of the Securities Ac:t. This Act was
introduced as a comprehensive attempt to regulate all
soliciting of funds from the public. Broadly, the
funct=ions of +the Commission can be divided 1into two
groups. Firstly, the law reforming function, and
secondly the function of dealing with specific problems
relating *o a company or individual who came within the
jurisdiction of the Act, In addition to the five
member Commission there is a permanent body of staff
consisting of an Executive Director, a Director of Legal
Research, and Investigating  Accountant, and a
Parliamentary Counsel. The Investigating Accountant
would ensure that the recommendations of the Commission
were in line with current accounting practice, aad to
supervise the 1nvestigation of particular companies
which came under the Commission”s notice. However he

was not expected to personally undertake major



investigations. The Commission has stated publicly on
occasions that they are not a law enforcement body. S
would seem therefore that any investigations initiated
by the Commission would be followed through by the

Commercial Affairs Division or the police.

4, The Inland Revenue Department
The Inland Revenue conducts i:s own investigations and
prosecutions, the reason being *hat tax mat:-ers are
tradizionally kept confidential, even where the taxpayer
is  suspected of having commitzed other offences.
Taxation 1s a specialised topic requiring investigators
to have technical training and practical experience.
Moreover, mos: cases are not in fact prosecuted, but are

rather dealt with by pecuniary settlement.

DEFINING THE PARAMETERS

The company entity once formed can fall foul of several
law enforcement agencies each concerned with monitoring and
regulating 1its own sphere of influence. This study is
confined to offences perpetrated by a company and/or its
officers that could a=tract the attention of the Commercial
Affairs Division, and the police. The police involvement is
only relevant 1in respect of shared co-operation, or
otherwise, which exists betweeen the :two departments. This
could include crimes and offences under the Companies Act

1955, the Crimes Act 1964 and :h; Securities Act 1978.
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The Companies Amendment Act 1980 introduced, as s.461 =o 461E
Companies Act 1955, new provisions for criminal liability on
the part of directors and other officers in a wide range of
transactions irrespective of the status of the company. As
nozed by the Securities Commission Repor:g, the statute
contained no explici; provision placing responsibility upon
any person for the enforcement of the new provisions.

As mentioned earlier in this chapter grounds for prosecutlon
or a4ction can vary considerably both in seriousness and

protaganist, In this study, three "offence'" types have been

defined as follows:

L Machinery: These are regulatory in nature and would
generally only invoke a summary proceeding. The Eact
that many such offences are regulatory does not mean
that they are unimportant. All too often, reporting
requirements imposed under regulatory legislation are
not complied with because management chooses to conceal
questionable manoeuvres from bo:th the public and its own
shareholders.9 An earlier research study concerned
with possible breaches by liquidated private compaanies
revealed that 31% of the companies that had no: complied
with a regulatory section appeared to be 1involved in
some form of frauduleat or criminal ac:tvity.to
Where 1intent to defraud cannot be proven, control 1is
often only possible through charging a regulatory
offence.

-

In this study ¢the word "Machinery" refers to those
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regulatory type offences which are established in fact
and do not require proof of inten:. The penalty for

such offences is usually by way of a defaul- fine.

Criminal:

This type of offence is of a more serious nature and in
some 1instances 1is capable of attracting a term of
imprisonment. However in balance, the burden of proof,
and the evidentiary requirements are much greater.Both
the Crimes Act and the Companies Act contain several
sections which can be invoked in respect of defaulting
companies aad/or directors and officers.

For the purposes of this study <the words '"criminal
intent" refer to those offences which require proof of
intent. The section of “he Act will usually prescribe
that the offence mus: be done "knowingly", "wilfully" or

with "intent %o defraud".

Civil:

Strictly speaking this form of radress is referred -o as
"an action'" not a prosecution. Investigations are
undertaken, not for a punitive resulz, but for the
purpose of recovery of moneys under personal
liabilities. For example, s.320 of the Companies Act:
provides that in certaln proven circumstances an officer
of the company "shall be personally responsible withou:

any limitation of 1liability" for the debts of *he

company.
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For the purposes of this study the word "civil" refers
to those situations whereby sufficient grounds exist for
an action to be brought by the liquidator on behalf of

shareholders or creditors.

THE CRIMINAL PROCESS

1.

The  Investigative Agency and the  Prosecutorial
Functionll

During <the criminal investigative phase of the criminal
justice process the investigator (whether it be the
police or *he Commercial Affairs Division) is pre-
eminent. During the middle stages, the prosecutor (or
by some other title) takes centre s:tage.

The role of the iavestigative agency can be described as

follows:

producing :the suspects;

- building the initial criminal case;

- 1invoking :the criminal justice process;
- preserving the incriminating evidence; aad

- acting as official witnesses for the state.

The function of the prosecutor is to take the results
of the ianvestigation and :ranslate them into acceptable
legalese, a prima facie presentation, supportive

evidence, and proof beyond reasonable doubt.

The prosecutor is responsible for:

- reviewing the nature of the accusation;
- examining the circumstances surrouanding the alleged
crime;
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studying investigative procedures employed in the
apprehension;

- assessing the weight of the evidence;
- deciding if a prosecution is in order; and

- determining t“he official criminal charge to be lodged.

[f the decision is to prosecute, it is the prosecutor”s
job to determine the exac: charge or charges which will
be filed against the suspect.

The prosecution 1is almos: totally dependen:t wupon the
data supplied by the investigating agency. If the data
is factual, accurate, and complete the prosecutor will
be able to perform at a very high level. [« has been

2
argued.lm that a highly trained, competent and
professional investigative component strengthens the
prosecutorial function at this primary level. On the
y
other hand, if the investigative team lacks conceptual

knowledge and professional skill, ¢they can have a

negative 1impact on the prosecution.

The Investigative Agency and the Judicial Process

At this stage of criminal justice involvemen:t, the role
of the investigative agency as official representative
of the governmen: and the role of the individual officer
as an exper:t witness merge.

The primary functions of the investigative agency in the
judicial process are as follows:

= they are expected to be impartial fact-finders;

- they are considered to be experienced evidence
collectors;
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= they are presumed to be efficient custodians of
physical evidence;

- they are viewed as data collectors;
= they are information co-ordinators;

- they are seen as official representatives of the
government; and

- they are assumed, by the public, %to be exper:
witnesses.

The officers who appear in court are expected to play
“heir supporting role 1in the judicial process in a
thorough, competent, and professional manner. The
final judzmen: as to whether the suspect is or is not
guilty is not thelirs to make. That responsibility
belongs exclusively to the jury (or the judge, in non-
jury trials).

The function of the defence counsel is %o give his
client the best defeaace availab}e and to secure his
client”s release from the charge if at all possible.
The defence counsel assumes an adversary posture and
attempts %o obtain his objectives by establishing doub:
(or lack of credibility) in the mind of :he judge, who
can order a directed verdict of acqui:ttal, or 1in the
minds of the jurors, who have the cons:titutional
authority to find the accused innocent of the charge.
One method of establishing the element of doubt is to
successfully undermine not only the testimony but also
the 1image of the investigative officer. The defence

counsel who can show that the officers of the

investigative agency are imperfect fact-finders, poor
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evidence collectors or wunqualified to be expert

witnesses can plant the seed of doub: in the minds of

those persons who make the official determination of

guilt or innocence. The role of the officers of <the

investigative agency as informed and official witnesses

is absolutely crucial Zo the judicial process.

I mus: be noted however, tha* the above summary of =the

criminal process is the textbook type ideal. I may well be

that 1in reality the efficiency and effectiveness of the

judicial process is a great deal less than the "ideal" due %o

undetected or unresolved problems.
13
Commission Report, and the Review team
L4
Justice made reference fo unresolved

judicial process, especially in the area

delays, and suitable deterrents.

DELIMITATIONS AND ASSUMPTIONS

Iy This study is limited to investiga:

The Securities
of the Departmen:t of
problems within the

of unnecessary court

ions by enforcement

officers into companies as going concerns and in

liquidation. Iz is recognised

*hat much of the

investigative work of the Commercial Affairs Division

deals with incorporated societies

and the 1individual.

However, the privilege of limited liability accorded the

company as a separate legal entity
society”s perception that the

effectively monitored.

must be balanced by

'company is being
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'

Section 210 of the Companies Act 1955 provides that the
winding up of a company may be either,
(a) by the Cour:, or
(b) voluntary, which may be either

(i) a members” voluntary winding up, or

(ii) a creditors” voluntary winding up.
A declaration that the company is solvent is a condi:ion
precedent to a members” voluntary winding up.15 Where
a declaration of solvency has no:-: been made the
voluntary winding up is a credizors” winding up in which
the creditors direct the winding up and appoint =the
liquidator. The Commercial Affairs Division does not
have input into a voluntary liquidation nor do they
have access %to any of the financial records. This
study will 1limit the ianvestigations of liquidated
companies %o those companies wound up wunder a Court
order. No attempt will be made to predict the number
of 1investigations which may have been carried out on

those companies choosing voluntary liquidation.

The collection of quantitative empirical data will be
limited to a twelve month time period - lst April 1985
to 31 March 1986. It was originally intended to test
an earlier time period which would provide the mechanism
for a "before" and "after" comparison with regard to the
establishment of the Corporate Fraﬁd Unit. This Unit
has been partially operative since December 1985 but it

was not wuntil January 1986 that it came up to full



48

strength. I+t was not feasible to adopt an earlier time
frame however, as the number of encumbent investigative
officers would have been too few o make the study
wor-hwhile. The chosen time frame, Ist April 1985 to
31 March 1986 necessitates the inclusion of the
activities of the Corporate Fraud Unit. It ia
suggested however, that a "base figure'" comparison 1is
still possible, as the Corporate Fraud Uni: was still in

the transition stage.
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CHAPTER 5

LITERATURE REVIEW

A search of the literature both, overseas and in New Zealand
did not produce any research that could be replicated. Two
New Zealand studies were located however, tha: could be of
interest to this study.

The first study, carried out in 1982, was commissioned by *the
Department of Justice, and the second was completed in 1985
by a staff member of the Commercial Affairs Division studying
for a higher degree.

L
REVIEW - DEPARTMENT OF JUSTICE

In 1982 a review of the management systems of all the
divisions of <the Depar:iment of Justice was undertaken by a
team of four individuals headed by Mr J.Francis, a non-
government employee.

The emphasis of the review was towards evaluation and comment
on the individual management systems of each Division.

In relation to the Commercial Affairs Division, the review
looked at the following areas; role and objectives,
managemen:, activities, current repor-ing methods and
staffing concerns. Those areas which are of interest ‘o

this study are outlined below.

l. Role and Objectives:
The Report stated that one of the underlying bases for

the objectives of the Commercial Affairs Division was:

-
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(a) the investigation of instances of suspected abuse
of commercial enterprise operating as a going
concern, and

(b) fraud or culpable irresponsibility by directors and
managers of insolvent commercial organisations.2

The members of the review team concluded tha®t acceptance

of the above underlying basis for the Commercial Affairs

Division”s existence meant that the Division should be

regarded as:

""a Law Enforcement Division, and like all law
enforcement depar:iments, it should be measured
in terms of its effectiveness in the prevention
of undesirable commercial activity that can lead

- to loss of citizens” funds and business confidence
in general; 1ia the detection of criminal or
undesirable commercial activity that can lead to
commercial security beiang jeopardised; 1in the
successful prosecution of offenders; in the
success at getting commercial organisations to
file necessary papers on time; in the success of
its review work leading to advice being accepted
by Government and the effect of that advice in the
assurance of continued protection of citizens
gtes' el

Effectiveness Measures

The Report suggested a number of effectiveness measures

of commercial crime control, 1in an attempt to provide

information on the degree to which public goals and
objectives are achieved. The Repor: defined

"commercial crime" o include breaches of legislation

which Ffall within and without *he orbit of the Crimes

Act.

Measures of effectiveness of commercial crime control

suggested by <he Report had the following stated

objectives.
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(a) Prevention of commercial crime/breach of laws.
(b) Prosecution of offenders

(c) Responsiveness.

(d) Feeling of security.

(e) Honesty, fairness, courtesy and  general
satisfaction.

Set out in Table 2 below, are the effectiveness
measures chosen by the review team in respect of
objectives (a) and (b) above. The remaining objectives
and suggested measures are beyond the scope of this

study.
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Table 2

Measures aof Effectiveneés of Commercial Crime Control

Ob jective

Prevention of

commercial
crime/breach
of laws

Prosecution
of offenders

Quality
Characteristic
(or service
aspects)

Reported crimes/
breaches

Investor losses

Monitoring
effectiveness

Partly solved
crimes

.Completeness of

prosecution

Quality:
Effectiveness of
prosecution

Speed of

"Prosecution®

Specific

Measure

. Number of reported

crimes/breaches
per 100 companies

per 1000 population

. Dollar losses .

per $1000
investment from

crimes

. Number of crimes

detected a) per
100 bankruptcies
b) per 100
liquidations

. Percentage of

crimes cleared by
type of crime and

whether cleared by

prosecution or
other.

. Percentage of

known crimes

cleared by type of

"~ crime

. Percentage of

prosecutions
which survive
preliminary
hearing and

percentage dropped
for various reasons

by type of crime.

. Percentage of

prosecutions
resulting in
conviction.a) on

at least one charge.

b) on highest
charge by type of
crime

. Percentage of

cases cleared in

less than."X" days
(with "X" selected

fo; each‘crnne

Data

-Services

Incident
reports

Incident
reports

Incident.
reports,
inspection
of records

Incident
reports

Incident
reports.
Prosecution
reports

Prosecution
and court
records

Prosecution

and Court
records

Incident
Report
Prosecution
reports
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Revenue v Services Rendered

The Review team noted that in the 1980-81 year =he
amount of fees collected was $5.654 million, which
exceeded the Division”s appropriated expendi:ture by
almos*: $2.5 million.4 The fees were increased in 1975,
and reviewed in 1978 and 1980. The Review team

suggested that there appeared to be "no economic or

commercial basis for '"pricing" of :hese charges".5 They
expressed concern at *the considerable profit that
accrues to the Crown which is no: "ploughed back" to
make the operations of this Division more effective and
efficient. The Review team referred specifically to
the lack of a computecr-based central filing system able
o serve the whole c0un:ry.6

The premise that, a much closer economic relationship be
maintained between the 1income and cos:t of a public
service, could be viewed as the "other side of <the
Government“s user pay coin'. The Review team made :=wo
specific recommendations in this regard. FirsEly, that
all fees and charges fixed by Statute be subject to an
annual review, so that revenue and expenditure ars more
closely related.? Secondly, that wherz fees exceed
expenditure by more than a reasonable amount, they
either be reduced, or the surplus utilised to provide

8
a better service.
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4. Management

Reference was made o the fact that the failure of top
management to respond to requests and suggestions within
a suitable t“ime span, was considered by the Divisioan %o
be inhibiting the achievement of objectives. The
Review team however, were of the opinion that 'this
problem will largely be solved when the Management By
Objectives system 1is fully opera:{ve".g In the

meantime, 1t was suggested that regular meetings to

review progress and monitor results be implemented.

5. General
The Review <eam discussed the advantages of modern
communications, such = as compu:ers and microfilm
technology, and suggested tha: they be exploited more
Eully.lO It would enable the Division to handle more

operations and provide a better nation-wide service at a

lower cost from a centralised filing system.

THE ROLE OF THE COMMERCIAL AFFAIRS DIVISION OF THE
DEPARTMENT OF JUSTICE IN THE NEW ZEALAND BUSINESS COMMUNITY Ll

The catalyst for this research study could well have been the
findings of the Review outlined above. The thesis appeared

to be directed at two questioans:
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(1) has “he Commercial Affairs Division achieved its
proposers” hopes?; and

(2) does the Commercial Affairs Division play the role
in the New Zealand business community that it officially
set itself?

To answer these questions the author carried out a
comparative analysis of “he Commercial Affairs Division, and
its Australian counterpar:, the Corporate Affairs Commission
in New South Wales. The author does no: explain however, how
this comparative analysis is expected to achieve the purpose

of the research.

Nevertheless, certain aspects of *he rescarch provide

relevant and useful background material to the present study.

Role and Objectives of Commercial Affairs Division

Managh gave a descriptive outline of the specific duties of
the New Zealand agency, e.g. 1insolvency administration,
incorporation of new companies, public registry systen,
inspections under the Companies Act 1955, and the
administration of minor Ac:s.lz

A shor: evaluation of <=he attainmen:z of =he original
perceived role inferred that the Commercial Affairs Division
had not achieved iZs objectives. The author stated '"that
most of the professional staff”s time is speat in the
examination of company liquidations".l3

However, there is no clear statement on the methodology used

to obtain this evidence. For ekémple, were all professional
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staff in each of the regional district offices surveyed; or
a sample of the whole population; or was the conclusion

based on the author”s own experience.

Corporate Affairs Commission (Australia)
Managh described the objectives and functions of the
Australian agency.l4 From this discourse, it appearad that
the funct-ion of the Corporate Affairs Commission differs 1In
one significant respect from that of 1its Néw Zealand
counterpart. 1= is not concerned with the practicalities of
insolvency administration of, either bankruptcies, or
companies. This 1is carried out by private 1liquidators.
However, a liquidator must cepor: back to the Commission 1iEf
it is apparent that any offence has been committed; or if a
company will be unablé to pay i:s unsecured creditors more
than 50 cents in the dollar.

Facts and figures relating to the Corporate Affairs

Commission, which may be of interes:t to the present study,

have been included in this review, wheras appropriate.

Investigation of Company Liquidations

During *the 1980 year, 642 liquidat-ions were reviewed by the
Corporate Affairs Commission, o assess whether investigatory
action was warranted. Of this number, 24 out of 25 were
successfully prosecuted.

-

As at 31 December 1980, 100 companies were under
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investigation resulting from a referral. 0f these, 65
investigation reports alleged breaches such as:
"(l) Failing o keep proper books and records

(2) Incurring debts knowing they couldn”t be paid

(3) Directors failing to act honestly.

(4) Making false statements in filed documen:s.

(5) Fraudulent misappropriation of company

property.

(6) False pretences.
(7) Conspiracy to cheat and defraud." 15

In Managh”s opinion, the above offences were similar to those
discovered during company liquidation investigations in New
Zealand. The difference being that very few were
accompanied by prosecutions. He based this conclusion on an
earlier research s:tudy he had undertaken in 1983, of 31
companies in liquidation drawn from the Wellington district
office Eiles.16 Managh suggests that reluctance o take
action 1is caused by financial resource restraints, lack of
staff to carry out investigations, and possibly a lack of

17
clear guidance by the legislation.

Complaints from Public

Both agencies acknowledged a responsibility for actioning
complaints received relating to companies.

Below is an extract taken from Managh’s s:udy,18 showing *he

incidence of complaints deal: with by the Corporate Affairs

Commission during =he period 1976-1980.



Civil nature 772 745 1266 1148 1156

Complaints which
justified investigative

action 156 289 321 273 252
TOTAL 928 1034 1587 1421 1408

0f the 1408 complaints received ian 1980, 13 reached the
prosecution stage, all of which resulted in convictions.
On the New Zealand scene, from Managh”s experience, unless a
complaint 1is made to the Minister of Jus:iice or at a senior
level at Head Office it tends to be "brushed aside". He
claims that "it is no: known" whether any company related
complaints have resulted 1in prosecutions, bu:t Ffrom his
experience there would be few. No records of complaints are
maintained by the Commercial Affairs Division.19
Company Inspections
The Corporate Affairs Division carried out 1438 inspections
of businesses, prompted by such factors as use of
unregistered names, non-lodgmen: of documents and non-payment
of Eees. Managh did no: provide <the incidence of
prosecutions and/or coavictions. Managh stated that similar
figures for 1inspections by the Commercial Affairs Division
were naot available but he thought they would be relatively
small.20 Inspections under the Companies Act, being a role
which has not really been developed by the Commercial Affairs
21

Division investigating staff. ..

Managh put forward the proposition that, the strictly limited
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resources available to this agency, suggests that it may well
be no more than a political sop to point to, when major

22
businesses collapse.

Police Liaison

Acting as a deterrent o corporate crime is a major role of
“he Corporate Affairs Division. Co—operation with the
Police 1is facilitated by an exchange of staff. Police
officers are seconded from New South Wales Police Fraud Squad
for 3 year periods to assist investigatory -staff in the
enforcement of the provisions of the Companies  Act.
Tnves:tigators from the Corporate Affairs Commission are
seconded for a period of 2 years to the Police Fraud Squad :o
provide accounting assistance to detectives.

Managh however, suggests that co-operation between :he
Commercial Affairs Division and the New Zealand Police force
is "rare". Evidence for his statemen:t appeared to be based
on a 3 1/2 month work experience with the Lower Hut: Criminal
Investigation Branch in 1982,

In his conclusioas, Hanaghz3 suggests tha* New Zealand should
adopt a secondment system, similar %Zo that which operates
between the Corporate Affairs Division and “he Police fraud
squad. He maintains that the commercial expertise at
present lacking within the Commercial Affairs Division could
be achieved by co-operation with the Police and by sending
staff on the National Corporate Crime Course in New South

-

Wales,



61

Staffing

Managh set out the staff complement for the Commercial
24

Affairs Division as at 31 December 1980. He qualfified

his figures as being approximate as he was unable to obtain

specific figures. The staff were occupationally graded as
follows:
Administrator 1
Legal 10
Accountants 11
Clerical/Executive 198
220

===

The Assistan* Secretary (Commercial Affairs) is an
administrator. All others, except those in the accounting
and legal occupational groups, are classified
clerical/executive. The accountants and legal staff
represent 5% and 4.5% of the total staff respectively, making
the Investigative grouping only 9.57% of -otal staff.

At the same period, <the Corporate Affairs Division staff
totalled 481, the combined investigative and legal divisions
representing 39.5%Z of %otal staff., I[: was suggested that,
these figures are evidence of the completely different
pcriorities on the skills used, and reflect the differing role
each  organisation is able to play ian the business
communi:y.25

With regard to the clerical/executive occupational class of
the Commercial Affairs Division, it was claimed that there

was little formal =raining, and no professional or tertiary
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26
qualifications are required. Managh argued that the

problem of recruiiment and retention of professional staff
could be a consequence of the relationship between the
clerical and professional staft. In his opinion "all
decision-making within the district office level is made by
the clerical/executive stream'" whereas "... the role of the
professionally qualified person has been reduced to that of a

27
well qualified, but neutered repor:t writer."

Effectiveness of the Commercial Affairs Division in
administering the Companies Act 1955

[ was acknowledged that measuring the effectiveness of a
non—-profit organisation 1is a difficul%, albeit important
task. Reference was made =o the Repor:t brought down by the
review team headed by J.Francis,z8 and for the purposes of
his research he adopts the Report”s prosecution measure of
effectiveness. Details sought were sections breached;
numbers of breaches; whether prosecution was successful;
and the penal:y imposed.

Table 3 1is adapted from information provided by Managh of
prosecutions brought by the Commercial Affairs Division for

29
the period 1 January 1980 to 31 December 1980.
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Prosecutions 1.1.1980 to 31.12.1980

AUCKLAND

Failing to furnish
annual return

Section

132

Number

Conviction Penalty

Not given

These were not proceeded with because judiciary deemed
them to be incorrectly laid.

HAMILTON

Failing to furnish
annual return

NAPIER
Failing Zo Eurnish
particulars of

director

Failing %o Eurnish
annual rzturn

WELLINGTON
Not delivering up

company”s assets to
liquidator

CHRISTCHURCH

Failing %o furnish
annual return

132

L6

several

48

as $747
at $746
at §382
at §250
at $200
at $§191
at $100
at § 50
at 5§ 25
g2 & 10

O = o Oy e W W

Ll

Community
1 service

Qutcome not available
as mat-er filed with
individual files
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DUNEDIN

No prosecutions were made

In the 1980 year, the Corporate Affairs Commission laid 8,122

informations. Fines or penalties imposed totalled $441,833
in respect of 5,572 convictions or orders made. A  further
$64,250 in Court costs were ordered. The Corporate Affairs

Commission withdrew 2,269 mat-ers and collected $434,474 in
30
costs in respect of these.

Conclusions

On the basis of comparing the prosecution rate of the

Aust-ralian agency, the Corporate Affairs Commission, with

that of the Commercial Affairs Division, Managh concluded

that the Commercial Affairs Division has no: achieved its

stated objective, that is, to contcol commercial crime.31

He advocates that a more vigorous apprvach be adopted, and

“hat a ''defined, well-entrenched programme of enforcement"

be pursued "from <the wvery top-most echelons of the
32

Division".

Managh”s conclusions however, could well be challenged on the

following fundamental points. The research method adopted

would appear %to be a comparative analysis of the two

agencies.33 However, no% only was -he emphasis on the data

collected dissimilar, but it was presented in a different

format in each case. No reference or adjustmen:t was - made

for any differences 1in the potential number of companies
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registered within each jurisdiction, nor were the resul:s
presented as a percentage of the whole. Managh referred to
the disparity between the two agencies in respect of the
staff establishment, but no attempt was made to relate this

variable to the final resul:s.

THE RELATIONSHIP OF THE LITERATURE TO THE PRESENT STUDY

1. Review Report, Department of Justice
The Repor: by the Review team was undertaken to examine
the management of annual activities, with a view to
recommending improved methods '"for quantification of
specific objectives for accountable officers, and for
4
measurement of achieved t'eSul'.:s.".:;-|
Its relationship to this study is that it provided a
focus, and highlighted potential problem areas. The
Report outlined several specific effactiveness measures
that it considered could be applied to *the Commercial
Affairs Division, %o quantify its objectives. This
study may be able to assist in establishing %to what
extent *he raw data, on which these =«ffectiveness
measures depend, is available.

2. The Role of the Commercial Affairs Division of the
Department of Justice in the New Zealand Business
Community
The focus for the above research was the role of the

Commercial Affairs Division in the business community,

and whether 1t had achie§éd its stated objectives.



Such objectives encompassed all the activities of the
Commercial Affairs Division, whereas the present study
is confined to those activities which involve the
investigative staff in monitoring company offenders.

The Managh s:tudy however, will provide some basis for
comparison 1in selected areas. If, as claimed by
Managh, the Commercial Affairs Division does not achieve
its objec:ives,35 the present study may go some way to

explaining why.
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CHAPTER 6

METHODOLOGY

RESEARCH METHODS

To achieve the objectives of this study, it was decided to
employ the following methodologial <techniques. These
techniques are discussed, as far as possible, under the
relevant topic headings.

Role and Objectives of Commercial Affairs Division
A descriptive analysis of the objectives, structure aad
function  of the Commercial Affairs Division will be
undertaken. The purpose is to establish why such a special
‘agency was considered necessary, .:he expectations and
objectives of the Division, and :the legislative authority and
discretionary power conferred on the agency <o achieve such
expectations.

Data Sources

Relevant data will be obtained from *he following sources:

(a) Parliamentary Debates: To ascer:ain why a special
agency was considered necessary to monitor commercial
activities.

(b) Statutory Legislation: To identify and analyse the
relevant sections in the Companies Act 1955 dealing
with 1legislative authority, and the discretionary
power of the Registrar of Companies, and delegated
officers.

(c) Department of Justice Agnual Repbrts: The Annual

Report is submitted by the Secretary of Justice and
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summarises the year”s activities of each Division
under the control of the Depar-men:t of Justice. The
section devoted to the Commercial Affairs Division
covers such topics as the objectives of the Division,
expenditure and receipts allocation, activities and
achievements, and future developments. Although this
study has a 1985/86 focus, a total of four years from
31 March 1983 will be perused, to ascertain whether
there have been any changes in emphasis during this

period.

(d) Estimates of Expenditure of Government: The
Estimates for the years 1983 to 1987 will be examined
to provide information on the vote allocated %to the
Commercial Affairs Division, and to highlight any

inconsistencies.

Operational Capability of Commercial Affairs Division

It 1is generally accepted that competence of officers and
their ability ¢o investigate 1is a cornerstone to the
effective means of combating corporate malpractice. This
presupposes that investigatory staff are suitably qualified
and adequately trained to carry out their duties 1ia an
efficient and effective manner. I+ also presumes that the
investigating staff should not be impeded or constrained by
factors detriment <o the effective performance of their

duties. -
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Data Sources

Data relating to the operational capabability of the
investigating officers of the Commercial Affairs Division
will be collected from the following sources.

(a) Survey of Investigative Officers of Commercial Affairs
Division

Those  officers in the Commercial Affairs Division
whose main duty it is to undertake company
investigations, will  be surveyed to provide
information on the operational procedures used. The
data collected will be of a qualitative rather than
quantitative nature. This will enable identification
of problems perceived by <the respondents as
inhibiting their effective performance.

(b) Follow up interview: This will be conducted to
clarify information gathered in (a) above. I« will
also provide a vehicle to flesh out those areas which

contingency questions create.

Effectiveness of Commercial Affairs Division to monitor and
combat company offenders

In recent years there have been many solutions to the problem
of combating corporate crime, mooted. The general consensus
appears to measure a law enforcement agency’s effectiveness
in terms of detection of crime or wundesirable commercial

1
activity, and the successful prosecution thereof.
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Data Source
Data will be obtained from the following sources:

(a) A Survey on *he Investigative Activities of <he
Commercial Affairs Division:

The controlling officer of each of the regional
offices will be surveyed to ascertain the number of
complaints, follow—-up investigations, and prosecutions
handled by each office. The data is specific in
nature, and will be confined to controlling officers
to avoid double counting.

(b) Follow-up interview: A follow-up interview with each
respondent will be conducted to enhance the quality of

the information given in (a).

The Concept of Shared Responsibility

Enforcement of :he law relating to non-desirable activities
by companies has traditionally been carried out by both the
Commercial Affairs Division and the Police. Each department

being concerned with i:s own particular sphere. In: d%s
2
Report in 1984, the Securities Commission, as a result of

discussions with senior officers of both departments,
expressed satisfaction tha:t,

"...both Departments are well aware of the need
for co-operation. They have implemented procedures,
including (in Auckland) regular meetings, to aid
each other in dealing with corporate fraud ...Each
agency should retain responsibility for its particular
functions, in relation to corporate crime, but the
functions should be carried out in co-operation.'3

This recommendation %o retain the status quo, which to date

-

has not been upset by Government, was chosen from four
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4
possible alternatives.

One of the objectives of this study is to ascertain what 1is
meant by ''shared'" responsibility and co-operation, and how it
operates in practice.

Data Source:

Data relating to the concept of shared responsibility and

co—-operation will be sought from the following sources.

(a) "Originator”s" View: A representative of ‘the
Securities Commission will be surveyed with regard to
their concept of shared responsibility, and how it
should operate, as outlined in their Repor:.5

(b) "Official" View: The controlling officers will be
surveyed to establish the "official" interpretation of
“he concept of shared responsibility and co-operation.
This will provide a framework of official policy which
could serve as a basis for comparison with the "local"

view.

(c) '"Local" View: The local view refers to those
officers undertaking company investigations and
their controlling officers. The data on how these two
groups perceive the operation of shared
responsibility and co-operation with the Police will

be drawn from their respective surveys.

POPULATION
The population for this study comprises all Investigative and

Controlling Officers from <the six District Offices, the
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Corporate Fraud Unit and the Head Office of *the Commercial

Affairs Division.

SURVEY METHODS

The following survey methods were considered:

(a) Unstructured Interview: Although this method provides
flexibility to highlight and pursue otherwise
unidentifiable information, it does no:t provide an
acceptable basis for comparison of techniques be“ween

one group and another.

(b) Structured Interview: This method allows a more formal
structure from which to compare information obtained.
As this method requires a specified time commitmen:z, 1t

is not conducive to obtaining extensive information.

(c) Mailed Questionnaire: This me-hod is more acceptable
when dealing with a large volume of information. Iz
does not however, allow for spontaneous responses and

can act as a restraint on possible valuable data.

Methods Chosen
It was decided that different survey methods would be employed

relative to the information required.

l. Survey of Investigative Officers.
Because of <the large amount of technical data to be
collected, and <the length of the survey, the mailed

questionnaire was considered to be the most sultable
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method. Also, as much of <the data would be
qualitative, rather than quantitative, a follow wup
interview would overcome drawbacks of <the mailed
questionnaire method, and enhance the quality of the

information.

Survey of Controlling Officers

It was also decided to use a mailed questionnaire aad
follow up interview for these participants, for the
reasons outlined in (1) above.

Interview with the Assistant Secretary (Commercial
Affairs)

A structured interview was the method chosen, because
the view sought was confined to the "official'" concept
of responsibility and co-operation with the Police.
This method enables comparison be:tween "official" and

"local" views.

Interview with the Securities Commission

As the data collected from this source will provide the
base from which the concept of shared responsibility and
co-operation will be derived, it was decided to adopt
“he unstructured intecview method. This would allow
greater flexibility to pursue hitherto unidentifiable

information.
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QUESTIONNAIRES

A.

DESIGN

Possible Problems

Response rate 1s not an issue of this study as a 100%
response is required. However the genuineness of the
responses must not be overlooked. Much of “he
credibility of the study depends on the participants
giving frank and thoughtful responses to questions which
may be coﬁsidered sensitive.

The following areas could be identified as establishing

a barrier to sincere participation:

1. Length

The problem: Would the leng:-h of the questionnaire
deter subjects from responding as fully and
conscientiously as possible?

There has always been an assumption that long
questionnaires receive lower response rates than
shorter ones. Brown6 repor-ed that the use of a
two question postcard resulted in a higher return
than a two page questionnaire. In follow-ups =to
the original mailing, however, “here was no
difference between the two techniques.

Leslie7 was concerned with techniques for achieving
high response rates, particularly in studies using
questionnaires of extreme length. Among the

techniques discussed are _ printing, study

sponsership, use of 'telephone follow wups, and
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limitation of questions essential to the study.
Other studies have shown that questionnaire length
icself need not interfere with response rates.
8
Berdie points ou* some of the design deficiencies
of previous studies to test the effects of
questionnaire length on reasponse rates. He
reports a study which found questionnaire length
was not related o response rate. Champion and
9

Sear looked at questionnaire response rate and
concluded that the effect of questionnaire length
on response rates needs further study.

A conclusion that can be extracted from the above
results 1is that seemingly more {important <than
questionnaire length 1is questionnaire content.
The questionnaire items should be interesting %o

the respondent, vrelevant %o the purpose of <the

study, and limi%ed to essential items.

Confidentiality

The number of participants will be very small which
precludes any sophisticated statistical analysis of
“he data. This means tha: much of the value of
“he study is to be gained by qualitative responses.
This 1ia turn, relies to a large extent on the
genuineness of the replies.

There 1is a possibility ¢that responses may be
distorted with regard to perceived threatening

questions, such as revealing a lack of expertise,
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or perhaps, criticism of the existing judicial
process.

Two possibie solutions to this problem can be
considered: anonymity, and confidentiality.

An anonymous study is one where nobody (no- even
the researcher) can connect returned questionnaires
to the names of those completing them. A study is
confidential when the researcher knows who has
responded to each questionnaire buf undertakes not
“o reveal this information to other people.

For this survey, anonymity is noZ possible because
of <the need to provide for follow up interviews,

but, it is possible to guarantee confidentiality.

The dquestionnaires will be marked wi*h a code
number to avoid using names, and also allow for
identification 1in respect of follow up action and
interviews. Complete frankness with the participant
explaining why code numbers are being used 1is
essential to preven: any undermining of their co-

operation.

Time Commitment

I2 has been suggested that you should always tell
your subjects the length of “ime an average person
takes to complete the questionnaire. However,
Nixonlo advises to limit this suggestion to only
those cases where _the, quéﬁ:iounaire can be

b

completed in 15 minutes or less. If the subject
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knows ahead of time that it may take an hour or
more for him to complete the form, he may never
start it.

As the questionnaires being used in this study will
be 1lengthy, it will be inadvisable to state an
estimated completion time. Also, there is the
risk that 1if a suggested time varies from =the
actual (especially if underestimated), the
participant may rzsent the additional time needed

0 complete the questionnaire.

Selection of Respondents

It was 1intended to survey *he population 1in both
questionnaire surveys - the investigative officers of
“he Commercial Affairs Division and <their controlling
officers. A 1list of names and addresses of persoas
presently filling the above positions was obtained from
“he Assistant Secretary (Commercial Affairs). The
number of potential respondents in relation o the

divisional offices is set out in Table 4 below.
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Table 4

Potential Respondents
CAD Office Investigative Controlling

Officers Officers

Auckand 1 1
Corporate Fraud Unit* 3% -
Hamilton = 1
Napier 1 l
Wellington 1 l
Christchurch 1 1
Dunedin = 1
Head Office 1 L

i co

1}
I

o~

1]

]

* The Chief of the Corporate Fraud Unit not only ac:s as
a controlling officer but is also very involved in the
investigation process. The relevant section covering
the Uni:”s activities are included in the controlling
officer”s response from Auckland district office.

Unfortunately the above number of investigating

accountants 1is a drastically reduced figure to that of

“he established positions for this occupational gZroup

(refer Table 6, p.lll), especially in respect of *:he

Auckland district office.

Content
The content of the two separate questionnaires covered
the following areas.

l. Survey on Operational Procedures of Investigative
Officers of Commercial Affairs Division

No. of
questions
Background Information
This section dealt with the duties,
qualifications, experience and training
of investigating officexs. 16



Investigative Activity

This section dealt with time spent on

different :ypes of company investigations

and possible offences uncovered. 5

Investigative Process

This section dealt with the investigative
process and the concept of shared
responsibility with the Police. L7

The Decision Process

This section dealt with the decision-

making process in respect of company
investigations. 8

General Comments

This section allowed for general comments

by the respondents on the role of the
Commercial Affairs Division in the
investigation and prosecution of company
offenders. 4

80

Survey on Investigative Activities of the Commercial

Affairs Division

Background Information
This section dealt with the qualifications
and experience of controlling officers. 5

Investigative Activity

This section dealt with the number of
complaints, investigations and prosecutions
handled by each office. 17

Concept of Shared Responsibility

This section dealt with the extent of
co—~operation with the Police in respect of
company investigations, 4

General Comments

This section invited general comments on the
role of the Commercial Affairs Division in

the investigation and prosecution of company
offenders. 3
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B. PROCEDURES

1.

Pretest of Questionnaires
Pretesting involves sending the questionnaire to a
sample of people as similar as possible to the
people who will be receiving the actual £final
questionnaire.

11
Slett in this frequently cited article stresses
the impor:ance of pretesting. Results of this
study suggest that questionnaire length may not,
in itself, inhibi% response rate.
The present study was unable to draw on experience
as there does not appear to have been any previous
study specifically attuned to 1its requirements.
LE was therefore, considered important <o
extensively pretest both questionnaires to assess
the ease of understanding and clarity of the
questions. To accomplish this, assistance was
enlisted from a wide range of subjects at the
pretesting phase. A total of :hree pretests were
undertaken by respectively, a receatly retired
investigative officer of the Division, the Market
Research Unit at Massey University, and “he
Research Division of the Department of Justice.
During each pretesting, any difficulties that were
encountered in wunderstanding the questions were
noted and the wording subsequently modified. Both

questionnaires were pfesented as a booklet, with a
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distinctive cover. It was hoped that this would
create sufficient interes®, to avoid it being
overlooked. The questionnaires, as sen:, are

reproduced in Appendix 1l and 2.

2. Letter of Authorisation

The questionnaire requested information tha* could
be interpreted as being specifically "official" in
nature. To reassure the participants tha=

although, this was an independen:t study, i* had the
full suppor: and official permission of “he
Department of Justice, a personalised let:ter of
authorisation from the Assistant Secretary
(Commercial Affairs) was attached o each
questionnaire. A copy of this letter is to be

found in Appendix 3.

3. Introductory Letter

A letter of introduction was also attached to each
questionnaire, a copy of which 1is given in
Appendix 4. This letter introduced the
researcher, explained why the research was being
conducted, the importance of each participan:
responding and the mechanics of returning the
questionnaire. The participants were assured that
their 1individual responses would be confidential
and the code number rationale was explained. A
telephone number was_provided for those who might

want more information about the study.
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4, Follow-Up Letters and Telephone Calls
Follow-up letters were sent, and telephone calls
made to facilitate response, details of which are

given in "Response Rate" below.

5. Follow-Up Interviews
A  substantial portion of *he questionnaires
required narrative responses by the participants.
This aspect of the survey was well utilised by the
respondents which necessitated personal follow-up
interviews 1in most cases to ensure tha:t there was
no distortion of meaning. These interviews were
structured to allow the respondents to enlarge on
particular 1isues, and provide the opportunity for

frank and open discussion.

RESPONSE RATE

The first mailing of the :otal number of questionnaires
(fifteen) was carried out in mid November 1986 with the
request that they be returned as soon as possible.
Four of the eight investigating officers (50%) and two
of the seven controlling officers (29%) responded within
the fortnight. Those who had no: responded by the
beginning of December were sent a follow up letter
polnting out the importance of their response to the
results of the study. From the response of one of the

e 0N

controlling officers it became apparent that the wording
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of a question could be open to misinterpretation. To
avoid this problem an errata sheet was attached to the
follow-up letter sent to the controlling officers. A
copy of both follow-up letters is shown in Appendix 5
and 6. These follow—-up let:iers resulted in one other
investigating officer and :two controlling officers
responding.

In mid-December, the remaining six potential respondents
(40%) were telephoned to check whether there were any
problems, and request the likelihood of the return of
“he questionnaires. As a result a further three
responses were forthcoming. Table 5 below sets out

details of the response received 0o the questionnaire

surveys.
Table 5
Response Rate
Investigating Controlling
Officer Officer

First mailing 4 2
Follow up letter 1 2
Telephone call 2 1

Individual totals __; = 887 "; = 71%

Overall Total = 12/15 = 807

As can be seen from the above Table the investigating
officers produced an 88% response and *the controlling
officers 71%, giving an qverall résponee rate of 80%.

Although this response rate would be acceptable in the
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majority of research studies, it had been hoped that a
1007% response would be achieved in this study.
Unfortunately this was no: possible but the following
explanations may provide some iasight into the reasons

for this,

Non Responses

Investigating Officer: Only one of the investigating

officers Ffailed to complete the questionnaire. This
officer wrote that he did not have the time as yet to
complete the ques:tionnaire but "I do intend completing
your ques:tionnaire and hope -o set some time aside for
it in the near future."

Unfortunately the “ime constraint on this study

precluded the inclusion of <his response.

Controlling Officers: Two controlling officers failed
to complete the questionnaire. One was 1in personal
contact and expressed a strong desire to complate the
questionnaire aad also be given the opportunity to make
additional comments. However, devoting the necessary
time %to this exercise was a major problem for this
potential participant: and was no doubt exacerbated by
the “ime constraint of this study.

The  second controlling officer communicated  his
misgivings concerning both the structure and the use to
which  the questionnaire could be put to, and

subsequently elected not to participate in the survey.



86

He stated that he '"found the questionnaire to be so
absolute in 1ts required response that the =icking of
boxes and margin notes could not accurately reflect the

work undertaken by us'.

By way of explanation he
stated that as he saw it, "a Commercial Affairs office
in any particular area attempts to keep its finger on
the business pulse by building up contacts and by this
method very often manages to shut the gate before the
horse has bolted, so that a Section 9312 investigation
is not required but would have been had tha: earlier
action not been taken."

It 1is understandable that the study must be affected by
“he non-responses outlined above. However, the overall
effect may be offset by the fact that the district
offices concerned represent only 167%Z of <=he total

companies registered within the six district offices.

Quality of Responses

I+ is recognised that the data could have been more
usefully employed if the district offices could have
been identified in specific instances without revealing
“he source of the information. Unfortunately this was
not possible, as the lack of numbers in some areas
precluded being able to make specific references and
ensure confidentiality.

Several of the questions, partlcularly' in the
investigative activity sectjon, were not approached in a

uniform manner by the respondents. The fault for this
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may be with one, or several of the following factors.
Firstly, the 1instructions covering “he questions may
have been unclear; or the length of the questionnaire
may have caused the respondents to skip what they

perceived to be unneéessary information, putting instead
their own interpretation on what was required. They
may have felt that their answers were best served by
changiag the format of the questions; or, they did no:
possess the answer in the form required, for example,
the number of possible breaches.

I+ was not practical to establish which of the above
alternatives, 1if any, was applicable, because neither,
the respondents, nor the research study, was able to
make time available. Also, it was not possible in all
cases, as one of the respondents had left the service of

“he Division, and others were on annual leave.

On a more positive note, the qualitative responses
appeared to be both, freely and fully given. This
would seem to accord with the research undertaken on
questionnaire design discussed earlier (pp.75-76), <that

length is less important than relevance and content.
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CHAPTER 7
COMMERCIAL AFFAIRS DIVISION OF THE DEPARTMENT OF JUSTICE
PART A: DISCRETIONARY AND STATUTORY POWERS

Discretionary Powers
Discretion refers to a situation in which an official has
latitude to make authoritative cholces not necessarily
gspecified within the source of authority which governs his
1
decision-making. Kenneth Culp Davis, a recognised
commentator on discretion, argues that a public officer
exercises discretion, "...whenever the effective limits of
his power leave him free to make a choice among possible
2
courses of action or inaction".
Discretion 1is a critical element at almost every point 1in
our criminal justice system. I- is exercised in the public
official”s decision to follow up a complaint, the decision o
prosecute or abandon an investigation, the judge”s decision
to impose severe or minimal sentence. This reliance on
discretionary decisions is not unique - all legal systems in
3
history have utilised such power. I« is important because
it maintains a flexible, 1individualised system of justice,
but it is a system vulnerable to abuse.
Discretionary decisions by officials at one point 1in the
system can have important effects on decisions made
4
elsewhere, When the law enforcement agents, or example,

choose not to invoke thelr arrest powers Ffor routine, low

visibility and particular victimless crimes, their decisions
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define the outer limits of sanctions to be imposed by the
political system regardless of wha:t the statutory law may
provide. In this conzext, the author was referring to the
police, bu% the argument can be applied equally well to the
public official in the Commercial Affairs Division. They
can be seen as law interpreters since their discretionary
judgments give concrete meaning *to the law controlling

company activity.

Discretionary Criteria
There are criteria which governs the decision whether or not
to prosecute. How evenly thesé-cri:eria are applied iz is
difficult to say. As a general rule, the Commercial Affairs
fFiles and reports give no indication of why a decision
whe-her or not to prosecute is made, making it difficul: to
determine what weight was given to the various principles
applicable. These principles can be loosely identifed as
follows:

(1) 1Is there evidence on which a jury could be asked to
convict? An affirmative answer does no:- necessarily
mean t"here will be a prosecution.

(2) 1Is there a reasonable prospect of conviction?

(3) How much time has elapsed since the offence was
committed. This is an important consideration because
witnesses” memories may have faded to the point where
they cannot be relied on.

These criteria would seem <tq be wéighed against the

seriousness of the offence, the importance of the matter
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generally, and *the senteance which is likely to be passed.
The wultimate question is whether it would be in the public
interest to bring proceedings.

This application of criteria, attained prominence5 recently
as a result of the Registrar”s decision not o prosecute two
former directors of -he failed company Sovereign Gold Mines
despite strong recommendations by the Securities Commission.
The prosecution recommendations followed a public 1inquiry
into Sovereign Gold Mines, a company which went into
receivership in July 1984, before its first annual repor:t was
published. The criteria applied by the Reglstrar was the
difficulty in determining where the responsibility €for
alleged inadequacies properly fell. He came to the
conclusion that "on balance, <the interests of all parties
would best be served by closing the investigation".

This decision produced an immediate responseO from the
chairman of +the Securities Commission, who was strongly

critical of the Registrar”s failure to bring prosecutions,

and his tardiness in dealing with the recommendations.

Statutory Authority

The law of New Zealand does not cast upon any particular
agency a responsibility for the 1investigation, detection,
prosecution or prevention of corporate malpractice. The
Securities Commission classified the relevant statute law
under the following headings:

(a) Enactments constituting crimes and offences;
(Crimes Act, Companies Act)
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(b) Enactments making provision for 1inspections and -
enquiries;
(Companies Act) 7
A 1list of the relevant sections of the these Acts can be
found in Appendix 7.
The responsibility Efor the general administration of <the
Companies Act, the Securities Act, and the Crimes Act is
8
vested 1in the Department of Justice.
As noted by the Securities Commission in 1its Report
".eueit 1s no special responsibility of the
Department of Justice to ensure that the provisions
of the Crimes Act 1961 or the Securities Act 1978
assdre applied and enforced in all cAases.
Likewise, the Police Departmen: is not explicitly
charged by statute with any particular function in
relation <o the criminal law." I% is accepted by
the Department of Justice however, that the
Commercial Affairs Division is the monitoring arm
of +the Department of Justice 1in matters relating
to the Companies Act." 9
As this study is concerned with detection, investigation and
prosecution of the corporate offender, it is necessary to
look more closely at :the relevant statute law, particularly

the legislation wunder the jurisdiction of the Commercial

Affairs Division.

A, Enactments constituting crimes and offences
Crimes Act 1961
As can be seen from =the 1list 1in Appendix 7, a
considerable number of serious violations applicable to
company offenders, come under the a&spices of the Crimes

Act 1961.
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Companies Act 1955

The Campanies Amendment Act 1980 introduced in S.461 o
S.461lE new provisions for criminal liability on the par*

of the directors and other officers in a wide range of

transactions coloured by fraud, irrespective of the
status of the company. The Department of Justice has a
two-fold function 1in administering the Companies Act.

I not only oversees the formation and management of =-he

company as a going concern but can also investigate any

irregularities that may occur when the company is being

wound up . There are several instances when a

prosecution can be invoked in respect of a winding up,

that is not available when a company is a going concern.

Winding Up: There are three modes of winding-up,

namely, voluntary winding-up (either by members or
creditors), and compulsory winding-up by <*he cour%:.
There is thus a progression, from minimum intecference
in a procedurz dominated by :he members, %o a procedure
of which the major aspects are controlled by the court
through the medium  of *he Official Assignee.
Furthermore, one type of winding up may be conver:zed to
another 1in order that the matter may not fall outside
the ambit of judicial control where there are suspicious
elements 1in the case. That is no: o say that the
provisions concerning theft and fraud should not apply

ke

to voluntary liquidation. By law, a liquidator, is
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bound to report offences to the Attorney-General.
It is no: intended to give a full account of winding up
procedures. There are useful standard treatments of
11

“he *topic. The concern of this study is to elucidate
the structure of control inasmuch as it facilitates the
discovéry and prosecution of criminal offences. For

this purpose :the most impor-ant mode 1is compulsory

winding up by the court.

Court Winding-Up: The Companies Act sets out the
grounds upon which a winding-up petition may be
presented to the court (S8.217). Among these are
inability to pay debts, and persisten:t failure to comply
with the provisions of the Companies Ac:.lz The most
prominent provision 1is, however, S.217(f) of =he
Companies Act 1955, which permits the court to order a

winding up where it is of opinion that it would be just

and equitable to do so. This latter provision is of

cardinal importance. I« includes cases of fraud and
illegality in the conduct of “he company”s
business.(S.219(1)(d). 1= should be stressed however,

that {n fraud cases, the Division does not see 1its
functions as that of a prosecuting agency only, but also
considers that it has a duty to salvage assets of the
company as well as to prevent fraud.

In addition to the Registrar, a petition may be brought
by a receiver, contributory or credi:or. But the power

of the Registrar to petition is important because a
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shareholder can only bring proceedings if he can show
that there would be assets available for distribution in
a winding up, or that he would be personally liable for
“he company”s debts (Bryanston Finance Led v de
Vries).13 Thus, 1if mat:ters were lef: to shareholder
action, an insolvent company whose affairs were tainted
with fraud might escape judicial scrutiny.
Shareholders could not act, and creditors, fearing that*
nothing would be available for distribution, might not
consider it in their interests to do so. As noted by
/
one observer:,l4 Parliament, by empowering -he Registrar
to petition, surely signalled sufficiently its intention
to depart from a theory which premised judicial control
simply on the basis of the possibility of minimising
pecuniary loss to creditors and members.
On the making of the winding up order, the Official
Assignee becomes the provisional liquidator and he must
summon separate meetings of creditors and contcibutories
to determine whether application should be made to the
Court for the appointment of a liquidator in his place.
If a liquidator 1is not appointed by <the Court, the
Official Assignee acts as liquidator and is known as the
Official Liquidator.
The Official Assignee has certain statutory duties
assigned to him quite apart from his duties as
provisional liquidator, or liquidater. Where the Court

-

has made a winding up order or appointed a provisional
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liquidator, the officers of “he company must prepare and
submit to the Official Assignee, within fourteen days, a
statement of affairs of the company (S.23l Companies Act
1955). This is an accounting document which sets out
“he assets of “he company and their expected realisable
value, and its liabilities and the estimated deficiency
or surplus. [t is intended to show what assets are
available ¢to meet the liabilities of the company, and
the reasons for any deficiency. The Official Assignee
must submit to the Court a report on this statement of
affairs, and state whether in his opinion Efurther
inquiry 1is desirable into any mat:ter relating =to the
promotion, formation, or failure of the company, or the
conduct of its ©business (S5.232 of the Companies Act
1955 Section 232(2) further provides that the
Official Assignee may also, 1if he thinks fit, make a
further report whether there has been fraud by any
person in relation to the promotion or formation of the
company or by any offlicer of the company since 1its
formation. He also reports instances of offences under
companies legislation and other legislation to the
Division, which can then make inquiries itself or ask

the police to do so.

Enactments making provision for 1inspections and
enquiries

The extensive provisions of New Zealand law for the

investigation and inspection of companies are 1intended
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to assist the Commercial Affairs Division in pressing
for remedial orders for companies, in obtaining
information to enable prosecutions “o be mounted, and in
indicating areas where law reform is needed.

The Companies Act contains provisions for what could be

termed, preliminary inspections and full inspections.

Preliminary Inspection:

Section 9A of the Companies Act 1955 gives power to the
Registrar to conduct a preliminary inspection in
unqualified terms; he may order an inspection at any
“ime 1if he thinks tha: there is good reason %o do so.
There 1is mno requirement of suspected oppression or
dishonesty though that may well be 1implied. The
Registrar may require the production of any registers,
records, accounts books or papers that are kep:t by the
company. This power also extends to any registers,
recorcrds, accounts, books, or papers that contain
information ralating to any money or other proper:ty that
is managed, supervised, controlled, or held in trust by
“he company. The authorised officer can inspect and
make records of *the above documents. Information
obtained is treated as confidential, except so far as i
is needed for criminal prosecutions. The
confidentiality aspect of an inspection undertaken as a
result of <+he 1975 Securitibank crash, one of the
largest financial collapses in New Zealand history, was

claimed by the auditors to prevent any information %o
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be divulged to a third person. In 1983 an
amendmen:,15 enabled the Registrar to communicate
information obtained by him under S.9A of the Companies
Act 1955, *=o any person to whom it is desirable that*
such matters should be communicated in the public
interest, and -0 any person who :he Registrar is
satisfied has a proper interest 1in receiving such
mattecs.

The United Kingdom Act gives the Department of Trade the
power to order the production of such documents from any
other person having possession of “hem. The
Department may also require the person from whom
production 1is demanded, or any other person who 1is a
present or past officer of, or was at any time employed
by, the company, to provide an explanation of the
documents. Copies and extracts may be taken. A Justice
may grant a warrant for search and seizure of documents
which have not been produced after a demand for
production has been made. Such documents may be
retained Ffor three months or until the conclusion of

criminal proceedings commenced under sundry statutes.

Limitations of Section 9A

There is a presumption that the records, accounts, books
or papers have been kept by the company. The section
is of 1little use if the directors claim that no such
books or records exist.

In the recent Securities Commission Report both the
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Registrar and the Police suggested that the powers
should be enlarged at least to authorise interrogation
relating to the location of documents and the meaning of
entries in dOCuments.l6 The Police also suggested that,
the section should contain an authority to enter and
17

search.

The Commission wvia 1its Report did not recommend an
authority to 1interrogate, as they fel: that any
investigation of an inquisitorial nature can be done
under the authority conferred by ss.168 and 169 of =the
Companies Act 1955. They did recommend however, that
“he obligation to produce documents should be extended
to agents of the compény and to any person appearing to
have charge of the registered office or any place of
business of the company.

They also considered that the power to take possession
of and remove the documents is too restrictive and
recommended deleting the words "for the purpose of
making records :hereof".18 I+ was also recommended
that, the section should confer powers of entry and
search at the registered office and other places of
business of the company.

To date, it would appear that none of the above

recommendations to amend “he legislation have been taken

up.

Full Inspection Powers

-

Full powers of inspection are contained in sections 168
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and 169 of the Companies Act 1955. Under section 168
the Court has a discretionary power to  appoint
Inspectors provided that the application is supported by
a sufficient proportion of shareholders. The
applicants must show good cause for requiring an
investigation, and the Court may require them to provide
security for costs.

Section 169 contains broader powers. The Court shall
appoint an Inspector 1if the compaay by special
resolution, or the court by order, declares that a
company shall be investigated. Section 169(b) enables
the Court to appoint Inspectors on the grounds that the
business of the company is being carried on with Lntent
to defraud creditors, or otherwise for a fraudulent or
unlawful purpose, or in a manner unfairly prejudicial %o
its members, or that it was formed for a fraudulent
purpose, or that its promoters or managers have been
guilty of fraud, misfeasance or other misconduct towards
it or 1its members, or :that its members have not been
given all <+the information with respect to its affairs
which they might reasonably expect. These provisions
are thus not limited to fraud.

Officers and agents and former officers and agents of
“he company must produce books and papers which are in

their possession. The term "agents" includes bankers,
solicitors and auditors of the company. They must
attend before the Inspectors when required to do so, and

they must generally give to the Inspectors all
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assistance in respect of the investigation which they
are reasonably able to give. Failure to comply may be
brought before the High Court and treated as contempt of
court.lg If an Inspector thinks it necessary to
examine a person on oath whom he has no statutory power
to examine, he may apply to the cour:t for an order that
the person be examined before the Court. Admissions
made before the court, like those made before
Inspectors, may be used in evidence against the witness
2

in later proceedings, whether civil or criminal._o
[nspectors must make a final report.21 They may make
interim reporzs to the Cour: and may be directed to do
so. If from any report it appears that any person has
been guilty of any offence for which he is criminally
liable the Court shall refer the matter to the Attorney-
General,22 and no prosecution shall be commenced excep:
with the consent of the Attorney-General.

There have been very few full 1inspections into
companies undertaken by the Commercial Affairs Division

23
since its inception.

Limitations of Sections 168-173

What could be viewed as a disturbing feature of our
current law relating to full inspections, 1is the extent
“0 which the decision %o prosecute is subject t;a the

risk of political vendetta, or political inaction.

This risk 1is offset so;éwha: by the fact that the
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decision to appoint an inspector does not belong o the
Attorﬂey~General, but to the Court. There is still the
risk however, that a full inspection, at considerable
time and cos:t, can be undertaken only %to result,
possibly, in . inaction on the part of *he Attorney-
General. There seems little point in this being, as at
preseat, a decision of the Attorney-General”s rather
than the Regis:rar.25

A further limitation of :he inspection powers could be
“hat Section 168 requires the inspector o deal with the
whole of *he "affairs" of the company. If the
inspector was able to deal with a particular eveant or
period of time, the report could be dealt with
expeditiously. Australia recognised this deficiency,
and made the appropriate legislative changes.26 Delays
in producing 1iaspector”s reports can naullify their
usefulness if civil actions, or summary proceedings, are
to be brought within the requisite time period.
Indeed, this was the case with the Securitibank S5.9A
rapor=, which took so long “o complete, that it placed
in jeopardy any possibility of 1initiating criminal

prosecutions.
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PART B: THE STRUCTURE AND FUNCTION OF THE COMMERCIAL
AFFAIRS DIVISION

The Department of Justice

The Secretary of Justice, as permanent head of the Department

of Justice has overall responsibility for <the department.

He 1is responsible to the Minister of Justice for the broad

direc:tion of the work of the department, and is assisted by

“wo deputy secretaries.

Four assistant secretaries head the Commeccial Affairs,

Penal [nstitutions, Probation and Courts Divisions

respectively. They are responsible for policy guidance and

direction in t*their areas of work and in consultation with

other senior officers, €for long raange policy development and

the setting of objectives.

To achieve its objectives the department is divided into the

following divisions:

Commercial Affairs

Penal Institutions

Probation

Courts

Land and Deeds

Psychological Services

Patents

Registrar-General”s Division and Chief Electoral Office

This study is restricted to the func:ion and operation of the

Commercial Affairs Division of the Department of Justice

(hereinafter referred to as "the Division".
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Origin and Structure of the Commercial Affairs Division

In 1950 the Companies Office was united with the Lands and
Deeds Division when that division was taken under the aegis
of the Department of Justice. The practical effect of this
was that holders of the offices under the Companies Act, also
held comparable appointments under the Land Transfer Act
1952. Thus, the Registrar of Companies was also the
Registrar-General of Lands, and each district registrar of

companies was also the district land registrar.

The office of the Official Assignee, respoansible for the
overseeing of company liquidations and bankruptcies, was
undertaken by an officer trained in the Cour: Division of the
Department. There were FEulltime official assignees 1in
Auckland, Hamilton, Wellington and Christchurch. Elsewhere
the Registrar of the Supreme Cour: (now known as the High
Court) was the Official Assignee. The result of these
procedures was that the Registrar of Companies ook no par:
in the administration of company liquidations.

In 1968 a Special Committee to review the Companies Act
(MacArthur Committee) was appointed, 'to review and repor:
upon the provisions and working of the Companies Act 1955 and
to recommend what changes in the law are desirable.” In
August 1971, the Committee presented an Interim Repor:,Z?
which dealt "with a fundamental and important question which
had arisen - the administration and policing of the

28 =
Act". The Committee felt that this question must be
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acted upon, notwithstanding any further recommendations in
the Final Repor:. They recommended the establishmen:t of a
"largely new'" organisation o administer the Companies Act.
This organisation should be strengthened by,

"eeso recruiting to its staff a number of persons,

including some qualified accountants, who will be
capable of carrying out investigatory work 1into
suspected offences (or breaches duzy) in connection
with the promotion or management of
companies...Consideration should also be given to
the recruitment of a staff solicitor". 29
The Committee also recommended, that the whole of the work of
company liquidations under the control of the Department of
Justice  should be <=ransferred %to this '"new enlarged"
30
organisation. They viewed with concern the division of
hese duties and noted that cour: work does not provide the
skills and experience necessary in handling commercial
31
practice.
As a result of the Committee”s recommendations, 1in September
1972, a new division of the Department of Justice, called the
Commercial Affairs Division was constituted. The office of
Registrar of Companies (formerly in the Lands and Deeds
Division) and the Official Assignee (formerly part of the
Courts Division) were brought together under one roof.
Thus, the Registrar of Companies is also the Official

Assignee for N.Z., and each district registrar of companies

is also the district official assignee.
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Head Office

The Head dffice of the Commercial Affairs Division is
located 1in Wellington. I+ is headed by the Assistant
Secratary (Commercial Affairs) who also acts as

Registrar of Companies and the Official Assignee for New

Zealand. An organisation chart of the head office

structure is shown in Appendix 8.

Head office stores information abou:t the administration
of Commercial Affairs Division on finances, staffing
levels and movements, statistical returns, and policy
papers. The statistical returns include monthly
figures on bankruptcies and company liquidations, and
registrations. These statistical returns of corporate
entities are received from the six district offices of
the Commercial Affairs, and also the Companies Offices
attached to the Land and Deeds Division in Gisborne, New
Plymouth, Nelson, Blenheim, Hokitika and Invercargill.
The Official Assignee for N.Z. 1is responsible for
overseeing trends and events in insolvency mat:ters. He
also monitors the performance of the 16 Official
Assignees. Six in Commercial Affairs district offices,
eight attached to High Courts, and one in a District
Court, and acts as their leader and adviser.

Head office may also undertake company inspections on

its own behalf.
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District Offices

The six district offices are 1located 1in Auckland,
Christchurch, Dunedin, Hamilton and Napier. Each of
“he district offices is headed by a District Registrar
of Companies (who also acts as District Official
Assignee) with established positions for accountants,
and in some district offices, solicitors. A typical
organisational structure of a district office is shown
in Appendix 9.

This study 1is concerned only with the operating
capability and effectiveness of the district offices
(and Head Office) of the Commercial Affairs Division.
These offices account for approximately 927 of <the

companies registered in New Zealand.

Corporate Fraud Unit

In an attempt to grapple with the problem of corporate
crime, the government, on the recommendation of the
Securities Commission in July 1984, provided $200,000
per year to set up a special investigating wunit. The
Corporate Fraud Unit, as it became known, was officially
approved of in December 1984, Located in Auckland, it
was to be attached to the District Office, but directly
accountable to Head Office. It would comprise a five
person <team, with a mandate to specialise in the more
complex and sensitive company igpspections, and to

investigate and prosecute corporate fraud. They were
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also required to look at serious breaches of the
Companies Act by companies, both as a going concern, or
in the course of winding up; and %to deal with
applications for business prohibition orders agaians*
delinquent directors.

A question was raised in Parliamen:t in February 1984,
concerning the availability of staff for the Corporate
Fraud Unit. In his reply the Minister of Justice,
commented that, the positions were to be advertised
shortly, and he inferred that he did no: envisage any
difficulty with recruitment of staff, "...now *hat the
matter of remuneration of accountants in the State
Service has been se::led."32 However the Uni:t did
experience considerable difficulty in recruiting the
required calibre of staff. It was not until January

1986, that the Corporate Fraud Unit was operating with a
full complement of investigative staff, and then only
for a very shor: time.

The Unit is headed by a Chief of Corporate Fraud Uni:,
responsible to the Assistant Secretary (Commercial

Affairs) a:- Head Office.

and Objectives of Commercial Affairs Division

Division has two main functions - company registration
insolvency administration. The Annual Repor:t of the
33

Department of Justice recognises the following goals and

objectives.



109

1, Registration: To provide investors and creditors with a
satisfactory standard of protection by disclosure on
public record of up to date information in relation to
the structure and activities of public companies aad
their finances, and of private companies, as required by
he Companies Act 1955 and the Securities Act 1978.

To provide a public record of up to date information
about incorporated societies, 1industrial and provident

sociaeties and charitable trusts.

2. Insolvency: To provide for proper and orderly
administration of insolvencies ia personal estates,

partnerships and companies.

The Division also provides the Government with advice on
corporate and unincorporated financial collapses, proposals
for remedy or amelioration and advice on changes in
commercial activity needing new legislation or the amendment
of existing legislation.

Although no: specifically mentioned in the Annual Reports,

34

the Directory suggests, that an underlying objective of the
division would need to be the enforcement of =the statutory

requirements and the investigation of instances of suspected

abuse by commercial entities.
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Staffing
The following staff classifications of the Commercial Affairs

Division, are Ln keeping with the occupation categories given

35
by Managh.

Administration = Assistant Secretary(Commercial
Affairs) — Head Office

Solicitors = Professional

Accountants = Professional (investigators)

Executive = District Registrar and

Deputies
Clerical = Clerks

Each of the district offices has a District Registrar (who
also acts as Official Assignee), a deputy, and supporting
clerical staft. The recruitment of the professional staff
(accountants and solicitors) ‘''capable of carrying out
investigatory work into suspected breaches in connection with
“he promotion and management of companies",36 was to be a
feature of the Commercial Affairs Division.

Certain qualifications are required as a prerequisite *o
appointment within the professional occupational class. All
solicitors must hold a practising certificate, and the
accountants must be eligible to be a member of :the Society of

Accountants. This means that they must hold the necessary

academic qualfication plus 3-5 years practical experience.

Although the solicitors carry the <title "investigating"
solicitor, this is something of_a misnomer. ‘As a general

rule, they carry out a supportive role only 1in company
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investigatory work, in that they give opinions on legal
matters and points of law when required. The investigative
work is generally undertaken by the accountant, the exception
being the Chief of the Corporate Fraud Unit who is employed
as a solicitor. In the main, this study will be primarily
concerned with information which relates specifically to the
investigating staff.

Job descriptions of the positions concerned with the type of
investigatory work under review in this study, can be found

in Appendix 10. They refer to the following professional

positions:

(1) Senior Investigating Solicitor - Corporate Fraud Unit
(2) Senior Investigating Accountant - Corporate Fraud Unit
(3) Investigating Accountant - District Office

Table 6 below sets out a summary of the established positions

for investigating staff as at 31 March 1986.

Table 6
Investigating Staff Positions as at 31.3.86
Office Number of Comment
established
positions
Auckland 5
Fraud Uni= 5 This figure includes an
investigating solicitor,
and an accounts clerk
Hamilton 1
Napier L
Wellington 2
Christchurch 2
Dunedin 1
Head Office 1 Chief Investigating

—-_— Accountant
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Activities

The activities of the division are best described under three

main headings:

(1) Registrations and Documents

(2) Insolvencies

(3) Investigations

1. Registration and Documents: The registration
activities include recording and filing documents,
checking prospectuses, continuing review of files <to
ensure all required documents have been lodged;
instituting where necessary, prosecution for defaul:;
enacting strike off action in respect of defaulting
companies and other maintenance duties. The above
duties are usually undertaken by the clerical/executive
staff.
Table 7 below sets ou: the number of companies
registered within each region as at 31 March 1986 in
relation to the total number of entities. Included in
this total are other entities such as incorporated
societies, industrial and provident societies,

charitable trusts and building societies.
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Corporate

Auckland
Hamilton
Napier
Wallington
Christchurch

Dunedin

Entities Registered at District Offices

1981/82 *
Total
Entities

50, 500
15,800

5,700
28,200

16,600

Inc
(dec)
13,305
2,967
(96)
3,434

1,709

31.3.86

Companies Total
Entities
58,571 63,805
16,120 18,767
4,797 5,604
25,416 31,634
15,837 18,309
5,110 6,433
125,851 144,552

122,700
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%
inc

(dec)

26.0%
18.5%
(27%)
12.07%
10.5%
9.0%

17.8%

* These figures are an extract from :the Report of “he Review

team published in 1982.

From the

above

approximately 47%

Zealand are si:tunated in Auckland;

figures
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it can be

207% in

ascertained

of the companies registered

that

New

Welling=on;

Hamilton and Christchurch both record approximately 13%;

and Napier and Dunedin approximately 4% each.

The following

calculated

experiencing

corporate

relative to

to

entities,

and

illustrate

the others.

results are tentative only,
which

“he most grow:th in respect

of

and have been

distcices

how each district

are

registered

compares

In total the number of corporate entities registered by

“he above district offices has increased by 17.8%
38
“he Review team made its Report

in

1982,

since

Auckland
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shows an 1increase of 267 which is considerably higher
than the overall percentage figure of 17.8%.
Hamilton, on the other hand, has kep:t abreast of the

17.8% figure. Most of the remaining district offices
are all experiencing some growth, but not at the same
rate as Auckland and Hamilton. The exception is the
Napier district office which for the same period has

returned a negative growth figure of (-2%).

Each of the above registrations represents a file which
contain the documents required to be filed under the
various Acts, and are available for public search.
Each file will have at least one document added to 1i:
each year which has to be checked for compliance. For
each document filed a receipt and/or certificate is
issued.

There 1is no constraint on a company regarding *the
whereabouts of 1its activities. This means that a
company may be registered in Auckland and undertake its

sole business operations in Christchurch.

Insolvencies: The Commercial Affairs Division is
required to oversee and administer the handling of the
winding up of insolvent personal estates, partnerships
and companies. An insolvency administration would be
handled by the Official Assignee closest to  the
operations of the entity.

-
There are two distinct types of insolvencies.
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Bankruptcies: These are personal 1insolvencies
resulting from the wunlimited 1liability of an

individual, sole trader or member of a partmership.

Liquidations: When a company, as a legal separate
entity, 1s dissolved 1% is known as going iato
"liquidation". This may be result of a voluntary
winding-up (by either members or creditors), or a
Court winding up. It is the latter occurrence
which involves the division in an active role.
The day to day activities generated were set out by

39

“he Review team, and include:

(a) Advertising winding up orders in newspapers

and New Zealand Gazette; preliminary
examina-ion of company directors and officers;
securing and storing business records;
tracing company assets and securing and
storing these; notifying creditors of
meetings and chairing meetings; realising

assets by tender or auction; field work in
conjunczion with managemen:t of estate.

(b) Se:tling proofs of debt and maintaining
-register; calculating and paying dividends;
maintaining typing services for minutes of
meetings, notices and so on,

(¢) Maintaining trust account, investment records,
receipts and expenditure; reconciliation of
balances.

(d) Investigating causes of failure and :aking
action where appropriate.

These duties are in the main the responsibility of

the clerical/executive staff, assisted and

supported by the professional_staff in respect of

™.

(d) above.
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Investigations: To enquire into and gather
evidence on all possible wviolations of laws
administered by the Division. Violations by
companies, and/or their officers, which may attract
the attention of the investigative staff of the
Division can occur in the following circumstances.
(1) Company Inspections:
On these occasions the company is generally a
going concern. The Division will perhaps,
receive a complaint from the public, or some
other source, that the company may be in
breach of the law governing its activities.
In these circumstances, 1t is the District

Registrar”s role which comes into play.

In the 1985 Annual Report of the Department of
Justice, it was noted that,

"The demands on professional staff arising
out of 1insolvency administration  has
hampered the extent to which inspections
can readily be undertaken, and the
difficulty in astracting sufficient
investigating accountants has been
somewhat frustrated in an area where
skill, experience, and aptitude is
necessary.'" 40

Companies in Liquidation:
In these circumstances, the company has gone into
liquidation by one means or another, aand in the

course of 1its winding up, <the Division becomes

aware of some wrongdding. This may relate to a
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machinery/criminal offence, or provide grounds for
a civil action. In a liquidation the Official
Assignee role is predominant, and in the case of a
civil proceeding the Official Assignee, as Official
Liquidator, can act on behalf of “he shareholders,

or creditors.

Procedures

After the (investigative staff have been pu= oan notice %o
investigate a company, the procedures followed with regard to
the prosecution process differ in the case of a
machinery/criminal prosecution of an offence, and a civil
proceeding to obtain judgmen:t for the recovery of moneys.

The procedures followed in each alternative are set out
below. Iz is accepted tha: individual distcrict offices may
not always proceed along the same defined lines, but =he

procedures would be similar in principle.

l. Machinery/Criminal Prosecution
The 1investigative staff undertake the iavestigatioan =o
the point where a decision needs o be made whether
sufficient evidence  exists to proceed. When
affirmazive, the investigator refers the case on *o his
controlling officer, say, the District Registrar. Lf
approval is given (by the latter), the investigator then
refers the case further on to the local Crown Solicitor;
who must decide whether there is prima facie evidence to

-

justify proceedings.
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In turn, 1if the Crown Solicitor also agrees, he/she
issues to the District Registrar, an information setting
out details of <the offence; whereupon the latter
authorises the Crown Solicitor to proceed.

On receipt of =his authorisation, *“he Crown Solicitor
interviews all 1investigatory staff concerned with the
preliminary investigation and receives the evidence
collected to date, Further collection of evidence 1is
underzaken until the case proceeds to Court.

The <costs of a machinery/criminal prosecution will
normally be met by the governmen:t in the first instance.
Head Office controls a fund (professional resources)
with an annual allocation of approximately $130,000 for
the district offices, and a separate allocation of
$50,000 to the Corporate Fraud Uni:. These moneys are
expected to be used to employ outside professionals when
the occasion arises.

Iz can be seen from above that the Crown Solicitor has
considerable input regarding the ultimate conclusion of
“he 1investigation. The Crown Solicitor is under the
jurisdiction of the Solicitor-General, and as such is
appointed to act on behalf of the Crown. This means
that whenever a machinery/criminal prosecution is being
pursued by a  government department they are
automatically required :o appoint the Crown Solicitor to
act, wunless special dispensation has been granted. In
the case of the Commercigl Affafrsf the Solicitor-

General requires any prosecution o proceed through the
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Crown Solicitor.

Civil Proceedings:

In the case of an investigation which is expected to
culminate in a civil proceeding, the Official Assignee
in his capacity of Liquidator in a Court Ordered Winding
up, has the power to act on behalf of the shareholders
or creditors. A prerequisite to such action however, is
the sanction of the Cour:, or a Committee of
Inspec:ion.41 The Official Assignee, as Liquidator, is
not bringing the action on behalf of the Crown. This
means tha* he/she can employ an independen: solicitor of
his choosing, in the same way tha: an outside liquidator
would be entitled.

In all other respects the prosecution process would
proceed in a similar manner as above, except in the case
of civil actions *+here 1is more 1likelihood of a
settlement by <tche parties prior o a court hearing.
The costs of a civil proceeding would generally be
expected =0 be me: by the estate, or 1if insufficient

42
funds, by the creditors themselves.
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FUNDING

The Commercial Affairs Division is one of the eight divisions
which comprise the Departmen:t of Justice. Funding for this
Division 1is achieved through the Vote Summary appropriated
o the Department of Justice. The total Justice Vote 1is
then allocated on a programme by programme basis. Estimates
of the sums required in the forthcoming year for each
programme are then 1itemised, and distributed to the
controlling officer of the particular programme, or division.
Table 8 sets out, firstly, the total expenditure and receipts
of *he Justice Vote for the past five years, and secondly,
“he portion that specifically relates :o the Commercial
Affairs. The 1986-87 year figures are Estimates, and
“hose for the previous four years, are actual expenditure

and receipts figures.
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Table g

Total Expenditure and Receipts of Justice Vote

Estimates Actual
1886-87 1985-86 1984-85 1983-84 1982-83
(0007s) (0007s) (0007s) (000°s) (0007s)
$ $ $ $ $
Vote—-Justice
Expenditure 283,678 201,616 157,647 135,859 130,702
Receipts 110,526 74,976 69,237 61,989 57,301
Net Expenditure 173,152 126,640 88,410 73,870 73,400
Commercial
Affairs
Expenditure 8,905 3,552 4,446 4,310 3,948
Receipts
Registration 11,559 10,311 8,704 7,467
Commissions * ok 347 292 204
11,559 10,658 8,996 7,467
Excess Receipts *%
over Expenditure 6,007 6,212 4,686 3,723
* These refer to commissions taken when administering
insolvent estates.
*% The 1986 Aannual Repor: of <he Departmen: of Justice did no:
give the 1985-86 figure for commissions taken.
The Estimates Commentary for the 1986-87 year explained the

increased $8,905,000 estima-ed expeadi:zure figure,

"An increase of $3.3 million (56 percent) is estimated
in 1986/87 over the vonted figure of $5.7 million for
1985/86. Approximately $1.8 million of this relates
to personnel increases with a further $0.8 million
reflecting the cost of rental accommodation."

Table 8 shows that Commercial Affairs earns a very "healthy"

excess of receipts over expenditure that continued to

increase quite substantially during mos: of the years under

review. For example, the 1982/83 excess of $3.7 million had
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increased by approximately 267% ($4.7 milliion) for the year
ended 1983/84, and 337% for year ended 1984/85. The excess
of receipts over expeaditure for the 1985/86 year does not
include commissions taken by the Commercial Affairs. If 1€
is accepted that the commissions taken Eor the 1985/86 year
should at least total the previous year, then the rate of
increase of excess of receipts over expenditure can be
calculated at 2%.

Table 9 analyses the percentage of the total Justice Vote
expended by the Commercial Affairs, compared %o the
percentage of the total departmental receipts earned by <the
Commercial Affairs.

Table g

% Total Justice Vote Spent compared with % of Earnings
Estimates Actual

1986-87 1985-86 1984-85 1983-84 1982-83
Percentage of
Justice Vote
expended by 3.2% 2.87% 2.8% 3.27% 3.0%
Commercial
Affairs
Percentage of
Justice receipts 15.4% 15.4% 14,57% 13.47%
earned by
Commercial Affairs
Notwithstanding the excess shown in Table 8, <the above Table
9 shows that for the five years under review the percentage
of *the total Justice Vote expeanded by Commercial Affairs 1is
approximately 3% per year. On the other hand, the

percentage of the total Justice receipts .earned by the

Commercial Affairs 1s in the vicinity of 13-157%.
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I+ would appear that, notwithstanding, a considerably reduced

rate of increase in excess of receipts over expenditure (337%

to 2% in 1985/86), <+he percentage of the total Justice

receipts earned by the Commercial Affairs has not changed for

“he 1985/86 year.

It 1is 1interesting %o note tha%, although, +he 1986/87
Estimates Commentary refers to a $3.3 million (567%) increase
in expeanditure, Table 9 shows tha: such increase 1is, 1in
effect, returning <the percentage of the total allocation to
pre=1984/85 levels.

43
The Review %team in i:s Repor: in 1982, referred to this

wide divergence between appropriated expenditure and
receipts, and subsequently made two recommendations.
Firstly, that all scales, fees and charges be reviewed
annually, so that revenue and expenditure are more closely
related. Secondly, where fees exceed expenditure by more
than a reasonable amount for a particular service, *tha: fees
either be reduced, or the surplus be utilised -o provide a
better service to the public.

The registration fees and annual charges required to be paid
by companies had not changed since 1980, There was,
however, an increase of approximately 100%, effec:ive from
lst May, 1986, and *there 1is expected to be a further
substantial increase in the near future.

In its Annual Report for 1985, the Department of Justice made

the comment that the efforts expended in insolvency

b

administration are not always commensurate with the benefits
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gained. It was further suggested that those benefits
"obtained through the use of the division”s professional

staff are often at little cost to creditors, and some
44
suitable means of remuneration needs to be determined".

If the determination of a "suitable means of remuneration"
results in an increase in receipts earned by the Commercial
Affairs; this, combined with an expected increase in fees
will, based on present trends, widen the divergence between

expenditure and receipts.
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CHAPTER 8
OPERATIONAL CAPABILITY OF THE COMMERCIAL AFFAIRS DIVISION

Staff Recruitment and Retention

The recruitment and retention of suitably qualified staff is
concomitant with the efficient and effective use of resources
to control company offenders.

Table 10 sets ou:t the established and filled positions for

investigating officers as at 31 March 1986 and 31 January

1987.
Table 10
Investigative Officers
31.3.86 31.1.87
Established Filled Established Filled
positions positions
Auckland 5 2 5 0
Fraud Unit 5 o 5 3
Hamilton 1 0 L 0
Napier L 1 L l
Welling-on 2 1 2 1
Christchurch 2 L 2 1
Dunedin 1 L L 0
Head Office 1 0 1 L
18 10 18 E
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Notes:

Hamilton: Has been operating without an in-house
investigating accountant since October 1985.

Head Office The appointment of Chief Investigating

Accountant was by promotion of Dunedin”s

Investigating Accountant who at present

is based in Dunedin.
It would appear that the recruitment and retention of
investigating staff is a very real problem. The Auckland
office 1is especially wvulnerable having five established
positions, of which the two tha: were filled at the end of
March 1986 were reduced to zero by end of January 1987.
Lack of time was identified by five of “he seven respondents
as limiting the satisfactory performance of their duties.
This 1lack of investigating staff mus: be considered all the
more serious when viewed in relation to the sophisticated
commercial world Auckland services and the aumber of

companies registered (477% of the total number of companies

registered within the six district offices).

The recruitment of additional personnel was considered to be
one of *the top ranking priorities by five out of seven
respondents, (refer Table 19). This problem was seen as one
of *he most urgent areas of concern that could be impeding
“he effective control of company malpractice. The emphasis
being on "appropriately trained" and "qualified" professional
staff. Better employment conditions to match those
available 1ian the private sector was seen to be the key to
attracting and retaining the rquired calibre of staff.

[+ was also felt that the Commercial Affairs Division



should project itself as more progressive, furnishing clear
objectives and direction. One respondent referred to the
need to have clear objectives and division of duties between
professional and executive/clerical staff. This was seen to
require a lead from the District Registrar to provide more
suppor=: to the professional staff in the area of
administration and organisation. A similar -notion was
1

raferred to by Managh , when he claimed tha: the problem of
recrui:ment and retention of professional staff could be a
consequence of <the relationship between the clerical and
professional staff.

The conclusiveness of *this finding however, must be
approached with caution, 1in light of Managh”s reluctance to
delineate a clear methodological approach.

Personal 1interviews with staff members indicated that in a
significant number of instances, al:though the staff exhibited
a strong willingness '"to do the job o the best of :their
ability" *they were continually being frustrated 1in their
attempts. In some cases morale appearad o be at an all
“ime low. In the words of one officer, 'the situation

canno: get any worse'.

Qualifications and Experience
All seven investigative  officers have professional
qualifications relevant %o their duzies, and all bar two have
relevant University degrees.

Six ouz of the seven officers have had experience in the
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private sector (commerce or public practice). Five of these
six have had in excess of 5 years private sector experience.
Six out of the seven respondents had been involved in some
type of investigatory work in previous positions.

I+ would seem that all the investigating officers presently
employed by the Commercial Affairs Division, not only have
more than the required academic qualifications, but also have
outside practical experience, and in mos: instances previous
investigatory experience.

In order to effectively control company malprac-ice the
investigative officers should be able to recognise breaches
of the relevant law, when and if, they occur.

The respondents” familiarity with the 1law relating %o

criminal acts by companies is shown in Table 1l.

Table 1l (refer Appendix 1, Question 13)

w=7
Familiarity with the Law
Sparsely Moderately Very
Companies Act 4 3
Relevant company case law ] 4 2
Crimes Act 3 4
Relevant criminal case law 3 4

All of the respondents scored reasonably high in the area of
company law. The respondent who reported a sparse knowledge
of the relevant company case law has only been in the job a

short time. This would _seem <to suggest that the

investigative officers are reasonably confident that they



would be able to uncover any criminal breaches by

under company law.

they were

Two

knowledge of

“ype of

involved
“hat wuse was made of the
legislation.

Because law 1is a dynamic

work effectively 1in this

abreast of any changes.
whether they were able to
date in those areas of the
certain expertise.
knowledge of the relevant
to date working knowledge

result being that only

answer the
respondents had already

Table 11).

also moderately familiar with the
of the remaining three respondents who claimed a
criminal law are relative newcomers
investigatory work,

in company inspections.

It

four respondents
reference :o

indicated a sparse knowledge
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companies

Four of the seven respondents fel: tha=:

criminal law.

sparse
to this

and the other 1is no longer

One respondent commented

in-house solicitor in respect of

discipline it presupposes that to

area, one must be able to keep

The respondents were questioned on
keep their working knowledge up *to
law in which they had specified a

they only professed a sparse

law then it was assumed tha:t an up

requirement was irrelevan:. The

were required to

the criminal law, as “hree

(refer
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Table 12 (refer Appendix 1, Question 14)

Working Knowledge

YES NO Total
Responses
Companies Act 7 0 7
Case law - Companies Act 5 1 6
Crimes Act 2 2 4
Case law - Crimes Act 2 2 4

All respondents claim that :they are able to keep up to date
with changes to the Companies Act legislation, although one
officer fel:t unable to keep abreast of case law relating to
companies. The feeling was not so positive in respect of
the criminal law relating o companies. Only half of the
respondents who claimed a familiarity with criminal law were
able to keep their working knowledge up to date.

The respondents were then asked why keeping abreast with
changes was a problem. All four claimed that they did not
have access to up to date information, three of whom also
claimed tha: they did not have the time to pursue this area.
Lack of a library with relevan:t professional texts was also
mentioned by the majority of respondents (three out of four),

the presumption being a lack of funds.

Training
Adjunct to an efficient and effective investigative process
is that 1investigative officers_should no* only be suitably

qualified, but also sufficiently trained to enable them to
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perform to a satisfactory standard.

Four of the seven respondents stated that when they took wup
their present appointment they received no instruction or
training whatsoever. One respondent commented that to
undertake iavestigatory duties necessitated, 'relying upon
own knowledge, self study and experience'.

The remaiader of respondents received various forms of
insttuction raunging from observation of another operator %o
brief verbal comments by the Deputy District Registrar. Two
of “he mos: recent appointments (Wellington, December 1985;
and Napier, June 1986) spent two weeks in Dunedin with the
now Chief Inves:tigating Accountant.

All respondents made suggestions on improvements that could
be made in respect of instructing new staff on how to carry
out an investigation. The following is a summary of the
responses:

(2) Specific 1instruction on S.9A4 of the Companies Act
outlining powers and limitations.

(b) Experienced staff to instruct on methods and give
practical assistance.

(e Instruction on how and where %to obtain practical
information, e.g. police, Land Transfer Office etc.

(d) Attendance a:t training courses with police. I« was
suggested that this would necessitate attendance in
Australia or the United Kingdom as New Zealand does
no- offer any suitable courses.

The respondents were unanimous 1in their response that

additional investigative training skills were required to

enable them to carry out their duties in an efficient and

effective manner. One respondent felt '"that additional
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training would reinforce the impartial attitude and maturity
of thought considered essential for this type of
investigatory work". I would extend areas of influence and
experience of officers and allow each officer to '"operate
more efficiently".

There was also an awareness that in many instances the
investigator was "hunting in the dark", being continually
thwarted by "sharp operators" in a financial and commercial
world that 1is becoming more and more sophisticated. An
illustration of the type of training felt to be lacking was
investigative skills such as gathering of evidence, and more
specific knowledge on banking, futures trading, commodity
“rading and computer crime. It was also noted by one
respondent that there appeared to be inconsistencies betwszen
District Offices regarding the level of training. One of
“he provincial officers operating on a minimum establishment
figure fel: that professional isolation is a real problen,
and that an inexperienced person would be at a major
disadvantage. Discontent with the level of =raining was
summed up in the statement that "the sink or swim mentality

is inappropriate for this type of investigatory work'.

That training 1is considered an important issue was further
reinforced by the responses in Table 19 (refer p.l53), which
deals with the most important factor necessary for effective
investigative work. Four of the seven respondents ranked
additional training as top priqrity. " The remaining three

ranked it midway on a scale of |l to 5. One of these three,
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has been employed as an investigating accountant for several
years, suggesting that training is no longer an important
issue, The other :two had attended a two week observation
course in Dunedin within a month of “heir inizial

appointment.

Each of the respondents who ranked additional training as the
most important issue, also specified training as one of the
most ‘urgent concecrns impeding :the effective control of
company malpractice. Solutions offered included the
establishment of suitable training courses by a reput-able
university or technical institute, The overall feeling
projected 1is that a real commiiment %o training is required
before improvements can be made. One crespondent went so far
as *to say that if the Departmen:t of Justice '"'canno:t supply
proper ‘training they should second police, or arrange for
police to take over when prima facie cases of fraud are

uncovered".

Management

The 1iavestigative officers were no: asked specific questions
on managemen: style as it was deemed to be a topic on 1its
(51748 However, several references were made by the
investigative officers on this subject which it 1is felt
should be recorded.

Several comments were made concerning ''management" and
"systems'", and the deftciencies,therein: . One such comment

being, "What is the point of us making suggestions etc. which
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are ignored, and arranging training only to find that funds
are mno:t available or approval not forthcoming?" I was
suggested that lack of motivation of existing staff was not
due to lack of ability but to a lack of management.
Promises, undertakings and commitments were easy to make, but
if not supported by action were of little use.

Although the above comments can be construed as 1isolated
instances they do coincide with the findings of the Review
team in 1982.2 In this Report the review <team concluded
that the Division believed tha:t the achievement of 1its
objectives were inhibited by '"the failure of top managemen:
o respond o requests or suggestions within the time span
necessary for effective action to be taken'".

The review team felt that this problem would be solved when
the Management By Objectives (M.B.0) system was fully
operative. To what extent this has been achieved can,
perhaps, be seen by the following comment in the 1986 Annual
Report, ''progress is also being made in exploring and
implementing management and training systems o better cope
with the work pressures".3 Management fel: that internally
there was a 'very good co-operative approach" within Head
Office and some of “he district offices. I~ was a system

which not only allowed "

people to get on with the task", but
encouraged and supported them in their efforts to do so.
Management described the approach as decentralised, rather

than centralised, <the main ingredient_ being to imbue the

staff "with a trust in their own capabilities" to cope with a
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Personal 1interviews with staff indicated a lack of clear
direction or departmental policy from Head Office. This
absence of clear policy gives rise to an ambiguity of roles
in the minds of the officers. "What are we here for?" Is
the Division primarily a law enforcement agency or 1is the
main concern a public service, such as the recovery of money
for shareholders/creditors in a liquidation? The Review
“eam points to both a clear law enforcement role and a
"winding-up service'" for the benefit of credi:ors.a

Iz is fel:t by staff members however, that there is a conflict
of interests if satisfactory performance of these two roles
is to be achieved. For example, 1if sanctions are applied
for wrongdoing and the director of an insolvent company is
prosecuted, and fined, *hen such action must seriously affect
the satisfaczory completion of the second role = tha:t of
recovery of moneys. I« may well have been this problem that
was alluded to by McLay, a former AssistanZ Secretary
(Commercial Affairs) in his article on the future of <he

5
Commercial Affairs.

Investigative Activity

Company investigations comprise part of the duties of the
investigating staff (refer Appendix 10). They are however,
the primary monitoring activity to ensure that companies are
not engaging 1in irregular practices._ As one of the

objectives of this study is to establish some form of
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base percentage figure which corresponds with the time spent

on monitoring activities the investigative officers were

asked to apportion the time they spent on each activity type.

The =ime span was a 12 month period from 1 April 1985 o 31

March 1986.

The results shown in Table 13 below have been separated to
take account of the differences in the job descriptions of

the Corporate Fraud Unit and :he investigating staff in the

District Offices. The number of usable responses is reduced

to six in this section, as one of <the respondents was

appointed after 3lst March 1986.

Table 13 (refer Appendix 1, Question 17)

Activity Time

N =23 N =3
District Office Fraud Uni:

% yA

Company inspections 120 235
Court Windings Up

(a) 0.A. as liquidator 140 50

(b) Outside Liquidator 6 15

Total ---;;;/3 = 897 * ;55;; = 100%
Total combined time =  300% 300%

* The remainder of time (l1%) was spent on other activities
such as bankruptcies and checking prospectuses.

From *he above Table it can be ascertained that the combined
6
District Offices spent an average of 40%Z of their time

-

engaged in company inspections.™

No direct comparison of the above result with that of
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Managh”s study is possible as that researcher claimed that
such figures were not available for New Zealand. The
Corporate Fraud Unit spends an average of ?8.328 of their
time on compaany inspections. This would seem “o suggest
that Managh”s commen:, " tha: inspections was a role which
has not reélly been developed by the CAD investigatory
staff" , is no longer applicable, It could be the result of
a more aggressive approach by the newly formed Corporate

Fraud Unit.

It would appear from Table 13 that the investigating officers
within the combined district offices average approximately
47% of their time on investigations relating to Court Winding
Ups when the Official Assignee is appointed liquidator; and
2% when an outside liquidator is appointed. The remaining
11%Z represents other activities such as bankruptcies and
checking prospectuses.

This result does not accord with Managh”s study in which he
states that ‘''some" professional staff spend three—quarters
(75%) of their work time checking prospec:uses.10 The
professional staff in tha- instance however, may well refer

to solicitors as well as accountants.

L1
The Corporate Fraud Uni: averages 16.7%2 of their time on

company 1investigations resulting from Cour: Ordered Winding
Ups when the Official Assignee is appointed 1liquidator, and
5% in those instances when an outside liquidator is

appointed. It would appear *hat the Corporate Fraud Unit~s
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time 1is wusually fully -engaged on company investigations of

one type or another.

The survey attempted to establish how many possible breaches
of the law relating o companies/officers were uncovered over
the 12 month period.

The resul:s obtained were too varied in approach to provide
any conclusive evidence. Some of the respondents answered
in a narrative form. Whilst others found that they could not
give a wuseful answer as they had not kept the necessary
statistics; their 1investigative approach having been "more
bush fire, and ad hoc". A lack of record keeping by <he
investigative officers must seriously impede the introduction
of any measures of effectiveness 1in relation to the
prevention of breach of laws discussed by the Review :eamlz.
I+ 1is perhaps, possible to make a very general finding that
possible '"machinery" type offences always appear to be
present in company inspections; the "criminal intent'" type
are rarely found; and the "civil" offence is often found.
The inconclusiveness of the above finding must also impinge
on the resulzs given in Table 14 below showing whether or not
most of <the possible offences are subject to Efollow-up

investigations.
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Table 14 (refer Appendix 1l , Question 19)

(N =6)
Follow-up Investigations

District Corporate Total

Offices Fraud Unit

YES NO YES NO YES NO
Machinery 1 2 0 ! 1 ]
Criminal Intent 2 1 2 1 4 2
Civil 2 1 l l 3 2

With respect to the particular offences they had identified
in Question 18, (Appendix l), a total of five respondents
claimed tha:t the "machinery'" type were ao: followed up. Two
responded that neither, the possible criminal offences, nor
the civil actions identified, were subject to follow-up
investigations. There 1is no significant difterence of
“reatment between the two groups.

The respondents were then asked to select wvarious options
that may contribute to non-—pursuance of offences. This was
treated as a general question by all six respondents, and
does no:t relate to Table l4. The six respondents gave
"likely punishmen: did not justify “ime spent (no:
cost/beneficial)'", as a reason why possible '"machinery"
offences were no: pursued. They also fel: that in many
instances the possible offence was no: of sufficient
importance to warran: prosecution. Insufficient funds was
given by three of the five respondents as a  factor
responsible for the non-pursuance of possible offences.
Lack of manpower was referred tQ under the !Other" option.

Difficult to prove, was the overriding reason given by all
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the five respondents in respect of why possible "criminal
intent" offences are not followed up. Insufficient funds,
and too time consuming were all chosen as reasons by at least
four out of the six respondents. Two respondents specified
insufficient evidence, too complex in nature, and the cost-
benefit option, *that the likely punishment does not justify
the time.

The '"civil" offence op:tion did no: attract as much comment as
the other two offence types. This could be explained by the
fact that the Corporate Fraud Unit does not have much
involvement in liquidations. Two noted insufficient funds
as a cause for non-pursuance of follow up ianvestigations with

insufficient evidence, too time consuming, and oo complex in

nature gaining one vote a piece.

Investigative Process

If the eftective control of company offenders is an important
issue, then the investigative officer”s facility to cope with
the required investigations must also be taken into
consideration. An undue backlog of files mus: impinge on
the efficiency of the operation. I~ needs to be stated
however, that the information given below should be a
guideline only, as many other variables which may not be
revealed by this survey, may need to be considered.

Table 15 below, gives an indication of how many files the
investigators are currently working on. Again, %o ensure
that the information is not distorted, “the District Office

and the Corporate Fraud Unit have been shown separately.
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Table 15 (refer Appendix l, Question 22)

Current Workload

District Offices (N = 4)

2-5 6-10 11-15 Over Min Max Ave Ave
LS - T2l TEE TEL paps

Company inspections 1 1 8 15 11.5 3.8
Court Windings Up 2 2 ) 30 23.0 5.8
Bankruptcies 2 1 L3 25 19.0 4.8
Securities Act, l 1 12 20 6.0 4.0
prospectuses

T0TALS 49 90 69.5 18.4

Corporate Fraud Unit (N = 3)

Company Inspections 1 | 1 32 41+ 36.5+ 12.2
Court Windings Up 1 1 3 15 Il«5 3.8
Bankruptcies 1 2 5 3.5 1.2
Securities Act 2 4 10 7.0 243
TOTALS 46 7L 8.5 19,5

The above figures provide a broad guideline in respect of the
uancleared files handled by the investigative officers. The
Corporate Fraud Unit would appear to have considerably more
company inspections (l12.2 per person) currently underway than
does the District Offices (3.8 per person). This 1is in
accord with the finding that the Corporate Fraud Unit devote

approximately 807% of <heir time o company inspections.
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Also, *that since the establishment of the Auckland based
Corporate Fraud Unit the Auckland district office refers all
company inspections to the Unit; and it is not uncommon for
the Unit to undertake company inspections in other districts
if the need arises.

This researcher does not have sufficient information to make
any judgment on whe:her these figures are acceptable as a

performance measure. The wvalue of the information in
respect of this study is to provide some form of base figure
for future research.

In respect of the above uncleared files, the Corporate Fraud
Uni: were ac:tvely13 working on a total of twenty (an average
of 6.7 files per person). The District Offices had a total
of ten files being actively worked on (an average of 3.3
files per person).

Table 16 deals with the criteria employed by each
investigating officer when deciding which cases to work on.

Table 16 (refer Appendix 1, Question 24)

(N = 7)
Criteria re Ordering of Cases
Rank (1-5 = hizhest to lowest)

1 2 3 4 5
First come, first served 1 l 5
Easies* to solve 2 L 1 1 (L)
Those receiving mos publicity 1 2 1 2
Amount of money involved 6 1
Ins-ructions regional head 2 2 & 1
Instructions head office 3 & . 2

Other 3
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The respondents gave multiple answers to this question which
prevents any true vranking %o emerge. The findings
therefore, can be taken as general guidelines only. Five
out of the seven respondents ranked '"first come, first
served" as the lowest priority. The highest priority was
fairly equally divided among "instructions from regional
head", "instructions from head office (although one
respondent qualified this as being ministerial rather than
head office), aand "Other", This included applying a
practical %es:t = '"those cases where a satisfactory result can
be achieved quickly'", and those cases which serve a public
and commercial 1interest., Those cases ''receiving most
publicity"'" was ranked highest priority by one respondent and
second by two respoandents. Six out of seven related the
"amount of money involved" in a case as being the second mos:
important criteria. The remainder of responses were fairly
evenly scattered with 'easiest to solve" ranking second by
“wo respondents and third, fourzh, fifth and (sixth)

respactively by the remainder.

The 1investigative officers were asked ¢to 1identify those
constraints or limi:zations which in their opinion impaired
their facility to investigate to a satisfactory standard.

Table 17 outlines the responses.
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Table 17 (refer Appendix 1, Question 25)

W=7y
Constraints on Satisfactory Investigations

No.of Responses

Lack of training 5
Lack of legal authority 2
Lack of “ime 3
Lack of resources 4
Lack of suppor:t from those in control 3
Other ' 1

Five of the seven respondents cited lack of training and lack
of time as limiting their satisfactory performance. The
question of lack of training has been dealt with earller,
(refer pp.l134=5). Two of the five who identified lack of
time, specifically referred to vacancies within their
particular offices. One felt this lack of manpower
"severely reduces efficiency", and the second commented tha*
it prevented he/she "dolng the job thoroughly to my personal
satisfaction". One respondent claimed that 'pressures
applied to attend %o high priority matters'" meant that he/she
was unable to finalise matters of 1lesser importaace.
Another felt tha: "other registration and insolvency work
results in a lack of time available for investigations".

Lack of resources was mentioned by four out of seven

respondents. Restrictions on fundgs for professional

resources such as accountants and typists contributed to this
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problem.

The 1investigative process within the Commercial Affairs
Division is accused of being neither planned nor systematised
resulting in an unsatisfactory situation. Mention was made
of bureaucratic difficulties in obtaining clearance from both
Head Office and the Securities Commission %o wundertake
follow-up investigations and bring prosecutions.

Lack of legal authority was claimed by “wo of “he seven as a
contraint on effective performance. Specific powers that
are seen as being necessary are deal: with later in this
chapter (refer p.l56). The "other" option related to a
lack of relevant information, again the question of lack of

training being signified as a probable cause.

To what exteant, if any, the above constraints and limitations
are detrimental <to the efficiency of the 1investigative
process can only be established with more Indepth research.

Six out of the seven repondents did claim however, tha:t there
have been instances when a case took longer than it should
have. Several of the reasoas given, reiterated what had
already been stated, such as lack of resources, a lack of
systems, lack of direction from management, and a lack of

e

expertise due to "teaching yourself, by yourself". Other

reasons given were inexperience and -yping delays.

Effective enforcement relies on harnessing a variety of
resources. It is therefore important that the investigative
officer does not feel he must work in isolation but has the

confidence and freedom to enlist assistance when required.
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To what extent the investigative officers felt they would ask
for help in a situation where additional expertise is
warranted is shown in Table 18 below. The respondents were
allowed to identify as many of “he options as they felt would

apply to their particular circumstances.

Table 183 (refer Appendix 1, Question 27)

(N = 7)

Enlisting Assistance

No. of

Responses
Rely on own knowledge 2
Enlist assistance of fellow officer 6
Enlist outside professional assistance 6
Enlist assistance from Police Depariment 5
Pass case over to Police Department 4

Other -

Two of the seven respondents felt able to rely on their own
knowledge, although both specified at least three additional
noptions. Six of “he seven would enlist the assistance of a
fellow officer, especially the in-house solicitor. Six of
“he seven respondents would also enlist outside professional
assistance when necessary. The respondent who did not
respond =o this option is no longer 1involved in company
inspections. The nature of this professional help included,
internally, the Corporate Fraud Unit, the Chief Investigating
Accountant, and the Senior Invg;:igating Solicitor. External

help consisted of other professional bodies such as *he Real
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Estate Institute, registered valuers, outside legal and
accounting firms, and the university.

Five respondents (which included all members of the Corporate
Fraud- Unit) claimed they would enlist the assistance of the
Police Department, and four would pass a case over to the
Police, especially if fraud was apparent. In respect of the
latter option, the commen: was made, "if only they would take
18"

From <the above it can be deduced tha:t the majority of the

investigative staff are both, 'willing and able" to ask for

assistance when iz is deemed necessary.

The Decision Process

The question concerning the decisionmaking role terminating
investigations undertaken in respect of company inspections
and company liquidations did not produce any clear cut
findings. Partly because the respondents used different
answering methods, and partly because there did not appear to
be any general policy on the subject.

A generalised conclusion could be drawn however, that in
most cases the decision to abor:t is made by the investigating
officer concerned, or, it is a combined decision by all
officers 1involved in the 1investigation; rather than a
directive from -he controlling officer, or head office. One
respondent claimed that in many instances '"mo notice was

taken of recommendations', and another stated that almos: 50%

of the cases were aborted because of "insufficient
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resources".

It would seem tha: when an investigation was aborted via a

directive from above, in most cases the investigative officer
had some 1input into the decisionmaking process. One
respondent noted however, that in the above circumstances no
reason was given for the decision %to abort.

The respondents were unanimous in their response that the
District Office should be able to bring 1its own actions.
However this unanimity was subject to qualification by two
respondents; one s:tated that "in theory" this appeared to be
the 1logical solution, <the other thought "it should be a
discretionary'" power.

The investigative officers were then asked to outline what
advantages they perceived in the District Office being able
to bring its own actions rather than proceeding through the

Crown Solicitor. Their responses are summarised below.

(a) Accessibility: An important advantage recognised by
three of the seven respondents was accessibility
facilitating ease of instruction. This was translated
by one responden: as "having own solicitor on <tap for
consulzations". The complaint being tha: no% only did
appointments have to be arranged with the Crown
Solicitor (often resulting in time delays) but a change
of staff in the Crown Solicitor”s office necessitated
repeating information. Also, "of-en the person you are

dealing with is not the person appearing in Court".

.
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(b) Speed: Concomitant with accessibility was the
advantage of speed mentioned by all respondents.
Closer contact and better communication would allow
actzions o be brought sooner and speed up the

investigative and prosecution process.

(c) Familiarity: Three of the six respoandents regarded
the District Office solicitor”s familiarity with the
facts (of a case), as an additional advantage. "He
appreciates the problems'" was the opinion of one

raspondent.,

(d) Cost reduction: Two respondents considered that the

above advantages culminated in a cost reduction.

(=) Conflict of Interests: One respondent referred :to the
albeit wunusual, but neverthess important scenario,
whereby a prosecution 1involves another governmens:
department. Use of the Crown Solicitor 1in such
circumstances is a distinct disadvantage ''due to
possible conflict of interests and/or overriding
instructions from “he Attorney General/Crown Law

Office".

To provide a balanced view of the situation the investigative
officers were asked to outline wha* advantages they perceived
in the Crown Solicitor briaging actions on their behalf.
Again for ease of exposition the respo&ses are summarised

below.
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(a) Expertise: Five out of the seven respondents
recognised an advantage of greater expertise and
experience offered by the Crown Solicitor. Iz was felt
that the Crown Solicitor was "more au fait with the
outside world and commercial reality", and would in many
instances be able to bring "a different point of view %o
a case'. In the view of one respondent it would also
provide greater "economias of scale in respect of major

prosecutions".

(b) Success Rate: One respondent felt that unless the
District Office solicitor "is capable, conversant and
confident in Court work" *then the Crown Solicitor would
offer a higher chance of success. Another suggested
chat the Crown Solicitor may bring a  ''grea:ter

responsibility to the action".

One respondent claimed that there were no advantages in the

Crown Solicitor acting on behalf of the Division.

Following on from <the above line of “hought, the
investigative officers were asked to identify who, 1in their
opinion, is best sui:ted to bringing an action under the three
offence headings. The responses are summarised in Table 19

below.
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Table 19 (refer Appendix l, Question 45)

W=7
Agency Preferred for Bringing Actions
Machinery Criminal Civil

Intent
CAD district office 6 2 5
CAD Head Office - - -
Police - 4 -~
Crown Solicitor 1 l 2

Six out of seven respoadents fel: that 'Machinery" type
offences should be prosecuted by the CAD District Office.
Two thought that this office should also be responsible for
“he "Criminal Inten:'" type of offence, and five were of =he
opinion that <the district office was also best sulited to
taking "ecivil" actions.

None of the respondents thought that Head Office should be
involved 1in taking prosecutions on behalf of the district
office.

Four respondents claimed tha:z the police were best suited :to
the "Criminal Inten:" type of offence. The Crown Solicizor
was thought %o be best suited by one respondent 1in the
"Machinery" and "Criminal" categories, and -“wo respoandents
opted for the Crown Solicitor under the "Civil" option.

One respondent made a separate claim that an independent
legal firm should be a1 choice in each of the *three offence
categories. This observation was qualified by the general

». .
comment that "we would get much better service by choosing
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the solicitor for cases'", i.e. horses for courses.

The Corporate Fraud Unit

The establishment of the Corporate Fraud Unit was officially
approved by government in December 1984 to specialise in
inspections, fraud and related enquiries. In January 1986
the Uni: was Ffully operational with a full complement of
five staff members.

The investigative officers were invited to make comments
concerning the difference, 1if any, the Uni: has had on their
company investigative duties. As mentioned earlier one
significant difference for Auckland is that as from January
1986, all compaany inspections in the Auckland region are
referred to the Unit. 1+ was also s=ated that the Unit has
been responsible for winding up some companies. Dther than
this there was '"no appreciable difference due to physical
separation of Unit aand lack of communication".

One respondent fel: tha: the Unit was "a worthwhile par: of
Division”s activities", and i:c was useful to be able to
contact the Corporate Fraud Unit to check out some activity,
company Or person. 1= was thought that the Unit adopts a
more aggressive a::L:ﬁde, and is able %to co-ordina:e
na-ionally far better than the individual district office.
Previously the Division were hesitant about involving others
because of $.9A(2) declaration but it was felt that this was
now changing.

The general feeling appeared to be :ha:~eétablishmen: of the

Unit allowed the Division to “have "some coherence'" and
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enabled it to devote more time Zo investigations.

Funding

It was not originally intended to deal with the question of
funding as a separate 1issue, However, almos: all the
respondents referred specifically to a lack of funding, and
the effect it had on the operating capability of the
Division.

Lack of resources was seen by four out of seven respondents
(refer Table 17, p.l46), as a constraint on the effective
performance of their duties. The :type of resources required
which gained specific mention were equipment, up <o date
technology, and manpower.

One respondent suggested that about 507 of investigations
were abandoned as a resul: of a lack of resources. Tied in

with this observation 1is the apparent lack of financial

resources o bring actions. To illustrate, 1t was claimed
“hat ‘*there were insufficient resources, "to prosecute
anything over $50,000". Also, 1in today”s sophisticated

commercial climate many offences have an overseas element,
"but we do not have the funds to follow these up".

The funding of the Corporate Fraud Unit was slated as being
"a joke". "A budget of less than $200,000 (which includes
salaries) is not even a "token" in this day and age to

combating white-collar crime".
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Legislative Authority

The question of additional legal authority was referred to
several times. There appeared to be a slight inconsistency
however, with regard to how importantly the investigative
officers rated possible increzased legal authority. In Table
17 (p.146), <wo out of seven respondents claimed that a lack
of 1legal authority was a constraint on their effective
performance. Whereas, in Table 20 (p.l57), four out of :he
seven rated additional legal authority as Zop priority %o
effectively investigate and prosecute company of fenders.
Notwithstanding this inconsistency, the type of legislative
authority thought to be lacking is worth noting. Section 9A
of the Companies Act was seen to be limited in tha: it did
not contain:

(a) powers to search, and seize documents, and

(b) power to interrogate the officers of the company.

I~ was also suggested that if the Commercial Affairs
investigative officers were given the type of power and
gtatus accorded the police, it would allow them “o project a
more forceful image.

Power to look beyond the records and books of the company and
access personal information, was seen as a method of
deterring company offenders. That directors and/or
officers of failed companies are able to disappear (usually
overseas), +to avoid possible proceedings, was seen as a
perennial problem. A similar power :o‘}ha: contained in the

Insolvency Act to prevent directors and/or officers of failed
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companies 1leaving the country during the winding up process,

was seen as a more evenhanded system of justice.

It is interesting to note that possible improvements to S.94

14
were discussed by the Securities Commission in its Repor=:.

General Comments

The investigative officers were invited to make general
comments on the role of the Commercial Affairs Division in
the investigation and prosecution of company offenders.

Table 20 sets out in order of importance (l-5) -zhose factors
which the respondents felt were nunecessary *to effective

investigation and prosecution.

Table 20 (refer Append.i.x l, Question 47)

N =17)

Factors necessary to Effective Investigation and Prosecution

Ranking (1 = highes:t, 5 = lowest)

1 2 3 4 5
Additional personnel 4 3
Additional legal authority 4 2 1
Additional equipment 1 1 1 1 2
Additional training 4 2 1
Other 3 1

Four out of seven respondents ranked additional personnel,
legal authority, and training as Eop' priority, all

of which  been dealt with earlier. The question
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of additional equipmep: is viewed differently by almos:t all
respondents, attracting at least one response in each of the
ranking options. The "Other" option referred to by three
respondents as top priority relates to "time", "more

autonomy" and "additional funds" respectively.

All seven investigative officers had sugges:tions *o make
regarding the most urgent areas of concern impeding =he
effective control of company malpractice. The comments
regarding the need for training, qualified and competent

personnel, and additional legal authority have been deal=

with earlier. Other concerns of the inves:tigative officers
included:
(a) Lack of financial resources to bring actions. It was

suggested that there should be a greater allocation of
funds to the Division.

(b) The need to speed up Court procedures was also
mentioned, to obviate the "excessive'" “ime it takes to

bring offenders to Cour:.

(c) An outdated database system comprising an obsolete and
cumbersome manually operated records and filing system.
What was needed was an effective compu-erised national
database, which also carried informa*ion on failed

companies and their directors.

(d) The question of the relative ease with which an offender

is able to leave New Zealan&’(often with considerable
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legal recourse available to the investigative officer

to prevent such a happening.

One respondent commented that there was less emphasis on
criminal prosecutions. The greater onus of proof required
for criminal prosecutions was overlaid with the knowledge
that with the advent of the Criminal Jus-ice Act, successful
criminal prosecutions were likely to be accompanied by
"rather limp-wristed" sentences.

[= was also claimed, <tha: "the effect of no: enforcing
legislation is that it becomes unimportant and practised more
"in breach" than otherwise". The solution lies in putting
together a team of highly trained and experienced
professionals with sufficient funds and resources, plus the

automony o do the job.
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CHAPTER 9

EFFECTIVENESS OF THE COMMERCIAL AFFAIRS DIVISION TO
MONITOR AND COMBAT COMPANY OFFENDERS

Staffing

Each of the six regional offices is headed by a controlling
officer (the District Registrar), and in the case of head
office, “he Assistant Secretary (Commercial Affairs).

To attain their present positions, three of the five
controlling officers were promoted within their present
office, and <:two promoted from another Commercial Affairs

Division district office.

Qualifications and Experience

The highest academic qualifications of controlling officers
within the Commercial Affairs Division range from School
Certificate to a Batchelors degree 1in accounting. The
latter 1is held by <he Assistan: Secretary (Commercial
Affairs). Two of the remaining conZrolling officers have
University Entrance and one has a partially completed
commerce degree. This would seem -o accord with Managh”s
statement :that no professional or tertiary gualifications are
required.1

None of *he controlling officers has had private sector
experience, although four out of five has had over 5 years
previous experience in goverament, much of it within the

Department of Justice.
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Investigative Activity ;
I+ has been established earlier in this study , that the
Commercial Affairs Division”s activities can be divided into
three main categories: registration, insolvency and
investigations.

3
However the Review team, stated one of the underlying bases
for the objectives of the Division to be the investigation
of 1instances of suspected abuse by commercial enterprise
operating as a going concern.
I+ followed therefore, that the Commercial Affairs should be
regarded as a Law Enforcement Division and as such should be
measurad in terms of its effectiveness in the prevention and
detection of criminal or undesirable commercial activity,
and :the successful prosecution :hereof.4 In respect of :he
objective "prevention and detection  of commercial
crime/breach of laws" the Report outlined three specific

measures that could be used:

(1) number of reported crimes/breaches - o establish
prevalence,

(2) dollar losses per 81000 investment = to establish
extent of investor losses, and

(3) number of crimes detected — o moni:or effectiveness of
law enforcement.

This study has attempted an exploratory investigation into

the possibility of using the effectiveness measures outlined

in (1) and (3) above. In other words, to wha:t extent is the

data, necessary to establish these specific effectiveness

measures, available. Thts study has confined the
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commercial activity to that of companies.
The controlling officer in each of the offices was asked how
many complaints were received during the 12 month period, 1
April 1985 o 31 March 1986. Although given an appropriate
al-ernative none of the respondents claimed that they were
able to retrieve the data from actual records. Four of the
five respondents gave "approximate' totals, and one neglected
to answer this question. One of the four above, stated
that '"data not recorded but unlikely any complaints received
as so infrequent that writer would be able to recall'.
For the same period the contrnlling officers were asked to
es-ablish by which route the complaints were received.
Unfor-unately the responses received can only provide
tentative fiandings. This was due partly to:
(a) possible misintecrpretation by +the respondents due,
perhaps, “0 a questionnaire desizn fault, despite
ex:tensive pretesting, and or

(b) no statistics kep: by the offices concerned.

The Auckland District Office referred this portion of the
questionnaire to the Corporate Fraud Unit for completion as
the Unit authorised almost all the S.9A company inspections.
The District Registrar at Auckland stated that Ffor =the
greater part of the period under review (April 1985 o March
1986) his office has had to operate periodically with two
Investigating Accountants and sometimes, one. Witsh an
establishment providing for five Investigating Accountants,

it has meant that only those lnsolvencies or liquidations
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offering the hope of recovery of moneys have been undertaken.
The 1investigating accountant also has had to cope with the
registration side of the office, such as checking draft
prospectuses, which has eroded the amount of time available
for indepth inves:tigations.

These ‘tentative resul:ts are shown in Table 21 below. To
provide a base for comparison at a later date, the Corporate

Fraud Unit figures have been shown separately.
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Table 21 (refer Appendix 2, Question 7)

W=
Source of Complaints

District % Corporate %

Office * Fraud Uni:
Shareholders/directors 68 50.4% 5 12.2%
General public 22 16.3% = =
Cradi-ors - - 7 174 L%
Representations to M,P, 6 4,57 = =
Ministerial instructions = = = =
Registrar of Companies 5 3ul% 1 2.4%
Media = = = =~
Init-iated by your office 23 17.0% 28 68.3%
Fellow officer (other regions) 5 3 T% - -
Outside liquidator = - = =t
Receiver = = = =
Police 3 2.2% = —
Governmen: departmen: 3 2.2% - =

135 1007% 41 LO0Z%

* District Office in this context includes Head Office.

The District Offices recelved by far the largest percentage
of complaints Efrom <the shareholders/directors section
(50.4%), compared to the Corporate Fraud Uni:”s, 12.27%. The
Corporate Fraud Unit initiated the majority of the complaints
themselves (68.3%), with a corresponding figure of 17% from
“he District Offices. The _Unit received 17.1% of the

complaints from creditors; whilst the District Offices
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received 16.3% from the general public. The remainder of
*he complaints received by the District Offices 1is spread
fairly  evenly between representations to Members of
Parliament, the Registrar of Companies, fellow officers from
other regions, the police, and other government departments.

From the above analysis it seems tha:- there is very little
similarity be:tween the two groups, with regard to the source

of complaints.

The '"prosecution" objective outlined by the Review team ;
was to ascertain the nature of partly solved crimes, the
completeness of prosecution and the quality/effectiveness of
any prosecution.

Following on from the data above, Table 22 sets out the
outcome of the total complaints received.

Table 22 (refer Appendix 2, Question 8)

(N=4)

Result of Complaints

District P4 Corporate &
Office Fraud Unit
No action *=aken 55 40.77% 6 14.57%
No action :taken bu:t advice
on remedies given 48 35.67% i =
Follow up ilaves:tigation 18 13.3% 35 85.47%
Passed on to Police 7 5:2% - -
Passed on to another
government department 7 524 = -
135 100% 41 100%
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On the above figures it would appear that the Corporate Fraud
Unit adopts a more aggressive attitude than the District
Offices having undertaken 85.47% follow-up investigations
compared to 13.37%. Too much should not be read into this
result however, as the District Offices may well receive a
less "serious" ‘type of complaint. As mentioned by one
respondent a large number of complaints are received on a
variety of matters. These may merely be a dispute between
shareholders and directors, which does no: call for any
action other than advice on a remedy, such as <the 35.67%
signalled above.

The Corporate Fraud Uni: could be said to have achieved 1its
required objective at this 1initial stage by actively
following =hrough on 85.47% of complaints received.

As mentioned earlier insolvency administration forms one of

6
the main categories of -he Commercial Affairs Division,

which requires it to be measured in terms of its

effectiveness 1in the prevention and detection of '"fraud or

culpable irresponsibiliy by directors and managers of
7

insolvent companies".

The controlling officers were asked how many company
liquidations resulted from Court ordered windings up during
“he 12 month period (April 1985 to March 1986). Table 23
sets out the responses of four district offices. Neither
the Corporate Fraud Uni:, nor Head Office undertake

-

liquidations. -
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Table 23 (refer Appendix 2, Question 10)

W=146
Insolvencies
Ak Nap Wgtn Chch Total
0.A. appointed
liquidator 129 11 58 43 241
Outside liquidator 12 1 12 3 28
41 12 70 4 269

Auckland deals with approximately 537% of the *total Court
Windings Up referred to in Table 23 above.8 Wellington is
responsible for approximately 247%, Christchurch 18%, and
Napier 5%. As far as it is possible to make comparisons,
“hese figures seem :o bear a direct relationship to the
number of compaanies registered within each region.g

In the 28 instances when an outside liquidator was appointed
(which represents 10.4% of the total liquidations), on no
occasion did the liquidator repor: to the relevan: Official

Assignee that a company and/or directors should be

investigated.

The Review team identified the specific effectiveness measure

of partly solved crimes as, a percentage of crimes cleared by
10

prosecution or otherwise. Table 24 sets out the responses

of four out of €five controlling officers (one unusable

response), 1indicating the offence categories involved when a

follow up investigation was undertaken. These results were

then wused as the base figures for the -remaining questions

dealing with investigative activity.
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Table 24 (refer Appendix 2, Question 12)

W=

Follow-up Investigations of Possible Offences

Machinery Criminal Civil Total

Intent
Company inspections 68 17 15 100
Court Windings Up * = 6 6 12
e 23 2 12

* N = 3 as no: applicable to Head Office

From the above figures it can be seen that investigations
into 100 possible offences were undertaken with respect to
company inspections. Machinery type offences accounted for
68, criminal offences 17, and 15 were of a civil nature.
Very few investigations of possible offences resulted fronm
Court Windings Up (a total of 12). This means a :otal of
112 possible offences were investigated in the 12 month
period.

One responden: stated, *=hat '"normally where there Ls one

offence you will find that the other categories are also

involved." Although as a general rule the machinery
provisions are not considered impor:tant, and are no:
investigated. A similar response was made by the

investigative staff when i: was stated that "machinery" type
offences did not warrant investigation as they were not cos:t
beneficial.ll Notwithstanding these comments, of “he total
number of offences 1investigated, approximately 617 were

machinery; approximately 207%.had criminal intent, and 19%

were of a civil nature.
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Table 25 shows how many of the follow up investigations
resulted in a prosecution.

Table 25 (refer Appendix 2, Question 14)

(N = 4)
Prosecutions
Mach Crim Civil Total inv.
Intent for period

Company inspections = 4 - 100
Court Windings Up
(a) 0.A. as liquidator - - - 12
(b) Outside liquidator - = = =

% 4 - 112

At the date of this study only four prosecutions had resul<ed
from the 112 offences 1investigated. This represents
approximately 3.67%. All of the above prosecutions resulted
from criminal offence 1inves:tigations wundertaken by the
Corporate Fraud Squad. Taken as a percentage of the total
criminal offences 1investigated, the figure 1increases ¢to
approximately 17%. To ob%ain an overall perspective of the
""prosecution" objective, the above resul<s need to be viewed
ia conjuction with Table 28 (p.l172).

The above result can be compared to Managh”s study
(63 prosecutions) on a tentative basis only.12 In that
study the data was collected from the six District Offices.
The present study, on the other hand, includes both Head
Office and the newly formed Corporate Fraud Uniz, but
unfortunately responses were no:t received from “wo of the
District Offices. I« is worth noting, howevet that in

-

Managh”s study all of the prosecutions (63 in total) were
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machinery type offences, whereas in the present study all
four prosecutions related to criminal offences.

This result should also, be viewed in tandem with the lack

of manpower, and *he responses made by <the iavestigative
officers concerning the non-pursuance of '"machinery" ¢type
offences (refer p.l4l).

Of the four "ecriminal type" prosecutions *wo led o a
conviction (50%). This can perhaps be compared quite

favourably to the results of Managh”s study when 57 out of 63

"machinery type'" prosecutions (90.5%) resulted ian a
conviction. In a "criminal" prosecution the evidentiary

requirements and proof of 1intent are considerably more

exacting than is required to prosecute a technical offence.

Table 26 indicates how many of the follow-up 1investigations

have been completed but are pending a hearing by the Court.

Table 26 (refer Appendix 2, Question 158)

(N = 4)
Prosecution Pending

Mach Crim Civil Total inv

Intent for period

Company inspections = 2 = 100
Court Windings Up

(a) 0.A. as liquidator - - 2 12

(b) Outside liquidator - - - -

Cw 2 2 w2

In terms of completed investigations as an effective measure
it would seem that approximately 7% of the total offences

investigated have been completed, either by prosecution
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(3.6% as shown above), or pending prosecution (3.6%).

These figures can be further analysed from the base Ffigures
given in Table 24. The machinery offences show a zero
completion figure; 267 for the criminal offences; and 16.7%

of the civil actions have reached completion.

Those 1investigations 1initiated in the 12 month period and

still under investigation are set out in Table 27,

Table 27 (refer Appendix 2, Question 17)

W=14)
Cases Still Under Investigation
Mach Crim Civil Total inv
Intent for period
Company inspections 14 5 4 100
Court Windings Up
(a) 0.A, as liquidator 2 2 2 12
(b) Outside liquidator - - - -
% 7 s 112

By collating Tables 24-27 we can establish the percentage of

investigations which have either been completed, or are still

alive.
Table 28
Final Results of Investigations
Mach Crim Civil Total
Intent
Prosecuted = 4 = 4
Pending hearing < 2 2 4
Still under investigation 16 ¥ 6 29
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The above figures can be analysed to ascertain the overall
effectiveness of the investigations. Sixteen (L6) of t“he 68
machinery offences are still under 1investigation (23.5%).
This means that over 75% of <the investigations were
abandoned. In respect of the criminal offence type,
“hirteen (13) of the 23 investigated, have been completed
(4 prosecutions), or are still "alive" (a :otal of 56.5%).
In terms of effectiveness this result could be said to have
achieved the objective. Of che 2l civil actions that were
investigated, a total of eight (8) are still "alive" (38%).
Two are pending a hearing, and six are still under
investigation. In terms of effectiveness this result could
perhaps be viewed as reasonably satisfactory, as this type of
action is often set:tled out of court.

I mus: be stressed -hat the above results cannot be viewed
in 1isolation, and should be used as a starting point only.
Limiting £factors such as lack of resources and manpower mus:

have a detrimen:al effect on the inves:tigative process.

The Prosecution Process

The four respondents from the district offices were unanimous
in their response that the District Office should be able =to
bring 1its own actions. Head Office however, was not in
favour.

The controlling officers were then asked to outline what
advantages they perceived in the District Office being able

to bring its own actions rather than proceeding through the

Crown Solicitor.
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The responses are summarised below:

(a)

(b)

(c)

Cost Savings: An important factor in the eyes of the
controlling officers was the opportunity for cos*:
savings. Four out of the five respondents identified

this advantage.

Service: Considerable savings in time and service was
seen as another advantage by three out of Eive
respondents. Briefing the Crown Solicitor”s assistan:
was often time consuming, and "in some instances junior
counsel are used 1in prosecutions <their lack of
experience being evident in cour:". It was fel:t that
in-house solicitors generally have a bet:ier perspective
of the problem. "It 1is sometimes difficult to
convince ou%tside solicitors that the action is serious

and that the charge is brought because 1t is serious".

Speed: Proximity *o in-house solicitors allows ease

of instruction by the District Office on the one hand,
and easier access to information by the prosecuting
solicitor on the other. Closer contact with the
prosecuting solicitor would raduce delays and result

in "quicker disposal of matters".

A motivating factor was expressed as "job satisfaction for

staff to be able to see cases through". One further point

considered was that "in some_cases Ehe- District Office
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solicitor can have more status, especially 1in technical

and/or public interes: cases".

The controlling officers were also given the opportunity of
expressing those advan:tages they perceived in the Crown
Solicitor acting on their behalf. The point was made that in
most offices, the Official Assignee”s offices in particular,
the Crown Solicitor would only do a small proportion of the
outside work. Mos: of it is done by other barrtristers who
are appointed for a specific task. Two claimed there was no

advantage, and the remaining responses are outlined below.

(a) Expertise: This was mentioned by all of :the three
remaining respondents, especially 1in the case of
criminal matters. One added the rider that skill was
an advantage in those cases which are '"undertaken by the
Crown Solicitor, par:tner, or very senior staff
solicitor; but not when junior staff solicitors are

involved".

(b) 1Independence: Three respondents saw the independence
of a third party providing an additonal quality to the

prosecution process. One respondent expressed this "as
a different and sometimes more balanced viewpoint of the

problem."

The advantage of spreading the workload was suggested as

another pertinent advantage.
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Following on from the above responses the controlling
officers were asked to identify, who in their opinion, is
best suited to bringing actions under the three offence
headings. In all cases, these respondents offered more than
_one option 1in each of the "offence" categories, which
nullifies any clear cut conclusion.

Their responses are set out in Table 29 below.

Table 29 (refer Appendix 2, Question 22)

W=75)
Choice of Prosecutor
Machinery Criminal Civil
Intent
CAD District Office 3 3 4
CAD Head Office e = 1
Police - 2 -
Crown Solicitor - 3 1
Other = 1 2

All of the respondents felt that the CAD District Office
should be able to be responsible for 'Machinery" type
offences. Three out of five thought that this office should
also bring "criminal type'" prosecutions, and four were of
“he opinion that the district office was best suited =:o
"ecivil" actions. There was the qualification however, that
in order to accomplish this the District Office must be
adequately staffed. One respondent voted head office as
best choice in bringing civil actions, _and two out of five

-

saw the police as being more suited to the "criminal type"
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prosecution. The Crown Solicitor was thought to be best
suited by three respondents in respect of '"criminal <type"
offences, and one in respect of "civil' actions. There was
a rider however, that it was dependen:t on "who was assigned
to handle the case".

The "Other"  categories all related to outside legal firms
being asked to take 'criminal =ype" cases by one respondent,
and "ecivil" cases by two responden:ts.

General Comments

The controlling officers were invited to make general
comments on what they considered to be the most urgent areas
of concern JImpeding the effective control of company
malpractice. All the respondents had suggestions to make

and these have been summarised below.

(a) A "very serious" lack of resources was one of “he mos*
of* mentioned concerns. The absence of an up=-to-=date

computer system was a constraint in "keepiag up" with,

let alone "catching" offenders. The movemen: of
qualified professional staff and '"experienced" noa-
professional staff to better paid, less stressful

positions 1in the private sector and other governmen:t
departments 1is a very real problem. The I[mmediate
appointment of professionals to all the outstanding
vacancies within the Division was seen as the obvious
answer, 1in concert with the regrading of senior staff

within the Division.
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(b) There 1is public and court apathy. I- was suggested
that it could be overcome by devoting more resources and
providing a more intense approach to bringing actions in
recognition of the seriousness of this type of crime.
Stiffer penalties and more publicity were recommended as
“wo methods by which to deter would-be offenders. A
freer rein for the District Registrar to initiate
act-ions without referral or restraint from inexperienced
Head Office personnel was sesen as being a positive move

in creating public awareness.

(e) Streamlining procedures was considered a necessary
requisite providing more prompt action <through the

Court system.

(d) The implementation of up—-to-date training modules was

identified as a necessary adjunct to effective control.

(e) Amendmen:ts to the Companies Act was also identified as a
necessary requisite to effective control. Specifically
mentioned was '"the high onus of proof on the Registrar"
required in S5.189 applications which ic was felt limited

the practical powers of the Registrar.

A general observation is that neither the government nor more
specifically, the Justice Departiment, have developed a
philosophy or common objective to effectively monitor and
combat "white collar crime". Too much time and effort

--

having been put into the Penal and Courts Divisions whilst
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Commercial Affairs has been ignored.

[z was mooted that the Commercial Affairs Division falls far
short of "wha:t was envisaged by the MacArthur Committee" when
they contemplated a strengthened organisation o monitor and
police the Companies Act. It was suggested, that the
Division should be able to set up a "squad" of the mos*
experienced staff (professional and non- professional) who
could be called into a particular matter anywhere in the

country at a moment”s notice.
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CHAPTER 10
THE CONCEPT OF SHARED RESPONSIBILITY

As a matter of practice both the Police and “he Commercial
Affairs Division have been responsible for enforcing laws
relating to company fraud and malpractice. 1% was
acknowledged by the Securities Commission”s Repor:l however,
that there 1is a potential for overlapping and duplication,
and more Lmportantly, a potential of failure to act in cases
where one Department might assume tha: the other has a matter
under control. The general feeling is that both agencies
have skills and capabilities %to <contribute towards the
detection and prosecution of company offenders, and '"that
both Departments are well aware of *the need for co-

2
operation".

1. The Originator”s View

An unstructured interview was undertaken with a
representative of the Securities Commission to clarify
what was envisaged by the Commission”s recommendation
concerning shared responsibility and co—operation
between the Police and the Department of Justice.

The Commission were of the view that their Repor: on
*his matter was of a general nature and did no:Z warraant
detailed analysis of the problen. There appeared to be
a potential for overlap and duplication in respect of

potential company offendersﬁahich was discussed with the
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Police and the Department of Justice. The outcome of
which pointed to the feasibility of a working
relationship of shared co-operation between the two
departments.

How the two departments effected this shared co-
operation "is no% really within our jurisdiction, but
presumably they have got %o sit down and "nut out" an
understanding on where responsibility lies, or where co-
operation should be put into place".

I- would seem therefore, tha: the originator”s view of
“he operation of shared responsibility and co-operation
was dependen: on a rapport of resources. Such rapport
to include the establishment of their particular
functions and responsibilities, and formalising a policy

for shared co-operation.

The Official View

As mentioned earlier, the Commercial Affairs Division
is the arm of the Depar:iment of Justice charged with
administering the law relating to company offenders.
Interviews with *the Assistant Secretary (Commercial
Affairs) provided the basis for the official view on how
“he concept of shared responsibility and co-operation
with the Police operates within the Division.

From <the standpoint of the Division, no formalised
procedures or policles have been established with the
Police. I is more a matter of referral when, and if,

the occasion arises.
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The Division recognises that its particular Ffunction
encompasses more than traditional bankruptcy and
liquidation matters, and that it has a duty to pursue
fraudulent conduct by companies. However, the import:
of *he 1inclusion of criminal offences by the 1980
amendments to the Companies Act was no:- appreciated
until the Securities Commission Repor: in 1984.

From an official viewpoint the concep: of shared co-
operation with the Police is envisaged to operate on a
complementary basis. The investigative officers of the
Division would undertake an 1investigation under, say
S.9A, as far as possible. If addi:ional powers such as
search and entry are required then the case would be
handed over to the Police and they would take it to i:s
conclusion. The co-operation was envisaged, noZ so
much as a side by side operation but each department
providing complementary input.

To date thera has been no formalised departimental policy
issued to the district offices on the subject of shared
co-operation with the Police. One reason being that
Head Office had been required "to deal with a myriad of
ma-ters of considerable complexity". However a
"clearing of the way" was visualised 'for developing
policies and procedures for a more direct concerted
focus" to deal with company offenders.

The official view was that there had not been any change

= .
in the frequency or nature of contact with the Police
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since the Securities Commission”s Report in 1984. 1
was felt that contact with the Police on a national
basis was not substantial, with the exception of
Auckland, '"where there 1is a very good 1liaison which
functions very well', I« was considered pointless to
set up a liaison system until it was able to be used.
To date no system had been initiated for =he sole reason
that '"the <circumstances had no:t yet arisen which

warranted that degree of liaison".

The Local View
The investigating officers and controlling officers were
surveyed to ascertain how the concept of shared co-

operation operates in practice.

Investigating Officers: The 1investigating officers
were questioned on the frequency and nature of their
contact with the Police. All seven respondents stated
that there have been instances when they made contact
with the Police, and four stated that the Police had
made contact with them. The nature of this contact is

shown in Table 30 below.
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Table 30 (refer Appendix 1, Question 28)

=7
Contact with Police

You made Police made

contact contact
Personal 5 3
Informal 4 2
Formal 1 1,
Very Formal L L
Other - =

0f +the seven respondents who had made contact with the
police, five described this contact as "personal", four
as "informal". However, one respondent qualified his
response in that it referred to past contact only. The
same respondent described the present contact as being

"very formal".

[n those 1instances when the Police made =the 1initial
contact, three of the four respondents described it as
being 'personal", and *wo "informal". Again, the
same respondent stated that this contact related to the
past, whereas present contact could only be described as

"very Eormal",.

Table 31 shows the frequency of contact with the police

under the various type options.
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W=7y

Nature of Contact with Police
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Daily Weekly Monthly Other

Chance meeting 1
Telephone conversation 4

Written memorandum

Informal meeting 1

Formal meeting

Written report

Other

From <the above Table it can be seen that

of contact with the Police is monthly or

respondents out of <the seven describe

meetings as mon:thly and infrequently.

1

the

Infrequent
Fortnightly

Occasionally
Seldom

Two monthly
Occasionally

Two monthly

Occasionally

frequency

less. Two
*heir chance

Monthly contact

by telephone is the mos: common form of contact for four

respondents, and another respondent is touch by
telephone as required - usually fortnightly. Three
respondents were involved in informal meetings,
respectively on a monthly, two monthly and occasional
hasis. The more formal meeting was the avenue used by
two respondents - :*wo monthly or less. Only one

respondent claimed to be involved in a writtem repor: on

an occasional basis.
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How the respondents described the co-operation with the

Police is shown in Table 32 below.

Table 32 (refer Appendix 1, Question 31)

N =7)
Description of Contact with Police
None Poor Fair Good Very Good Excellent

3 3 1 (past)

Three of <the seven respondents described this co-
operation as ''poor", three as "fair" and one as ''very
good" . The respondent, again made special mention of
the fact tha: the co-operation in the past was

excellent, and presently is "poor'".

The investigative officers were then questioned
concerning what change, if any, 1in respect of police
contact has taken place over the preceding 12 months.

Table 33 sets ou* the resul:s.

Table 33 (refer Appendix 1, Question 32)

(N =7)
Possible Change in Contact with Police

No change More contact Less contact

1 2 4

Four of the seven respondents were of the opinion that
there had been a reduction in contact with the Police;
two felt that the contac: had increased, and one

reported no change. e
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The explanations regarding the change in contact are

recorded below.

More contact:

One of the two respondents who claimed "more contact"
explained that the increase had come about because they
had made a deliberate attempt to obtain a regular
informal liaison with the local police. The other felt:
that one or two specific cases when police involvement

was warranted, accounted for the increased contact.

Less contact:

Two respondents from different District Offices claimed
that monthly meetings had been organised with the police
but subsequently discontinued. Reasons given were a
change in police personnel and lack of at:iendance by the
police. A change in personnel within the police fraud
squads combined with a change in police policy, for
example an unwillingness to divulge information from the
Wanganui computer, had inhibi:ted contact.

One respondent claimed that '"the police are naturally
suspicious about outsiders making inroads 1ianto their
areas of interest'. The question of the police fraud
squads having to deal with other criminal investigations
such as drugs and homicides, was also raised, along with
the comment that "their fraud activities are limited and

have a low priority".

-

All the respondents sugges¥ed improvemedts that could be
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made in respect of 'shared co-operation" between
themselves and the Police. It was accepted that the
police also suffer from the common problem of lack of
resources and that they have a very difficul: role to
play. The end result being however, that the division
between the two departments allows offenders "to get
away with things".

Specific comments are summarised below.

L5 Regular formal meetings (say monthly) with CIB
personnel to enable the exchange of views and find
out "what each other is doing". A specific example
of the information sharing tha: would be helpful
was "the names (and companies) of all
directors/secretaries of companies filed in the

region that have a criminal record".

2. More access o the Wanganui Computer information.

3 A more relaxed and open attitude by the Police

especially at the inspector level.

4. There would be advantages o bo:h the Commercial
Affairs Division and Police if joiat
investigations were undertaken when there is some

criminal conten*.

This last comment was perhaps reinforced by the general

comment that "there should be greater involvemen:t with

the police so that the ‘Commercial Affairs Division
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profile may be improved. This requires a special fraud
unit in the police as well as having sufficient staff in
Commercial Affairs to carry out investigations promptly
and efficiently.

A more hardhitting comment on this theme was tha:t '"to
date the Justice Department have no: shown the
commitment or ability to undertake the running of a
Corporate Fraud Unit. A Unit managed, trained and
administered by the Police but financed and supported by

the Justice Department would be more appropriate'.

Controlling Officers

The controlling officers do not as a general rule become

iavolved 1in the type of 1investigative process which

necessitates regular contact with the Police. They

would be expected however, %to have considerable input

into the policies and procedures adopted by their staff.

The controlling officers described the co-operation

between their office and the Police as shown in Table 34.

Table 34 (Appendix 2, Question 23)
(N =5)

Description of Contact with Police

None Poor Fair Good Very good Excellent

L L 3

Three of the five respondents described this co-

operation as ''very goodl, one as '"fair" and one as

having no co-operation with the Police. A comparison
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with the responses by the relative investigating
of ficers (see Table 32) within each office revealed one
significant difference of opinion. The controlling
officer reported the co-operation as being ''very good"
but the 1investigating officer rated it only '"fair".
The remaining relative responses, although differing on
*wo occasions, may well be caused by different wvalues

iven to the meaning of *he alternative words used.
£ g

The controlling officers were then questioned on any
change 1in contact with the police that had taken place
within the preceding 12 mon:ths. Table 35 sets ou: their
responses.

Table 35 (refer Appendix 2, Question 24)

(N =5)
Possible Change in Contact with Police
No change More contact Less contact
* 2 2

Two of the five respondents fel: that their office had
had 1less contact with the Police. One of whom had
previously described the contact as 'very good'", the
other as "Eair". Two respondents reported tha: there
had been no change in the level of contac:; one of whom
had previously rated the contact as '"very good'", the
other as having had no previous contact. The remaining
respondent (*) had described the contact as "very good"

but felt that an appropr¥fate respondé alternative in
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“his case had not been provided. I+ was thought that
"stretched police resources do not allow the police to

be involved as they would like to be".

Three respondents offered explanations regarding a
change in contact with the police. Two had specified a
change of '"less contact". The third had earlier
reporzed ''no change in no contact" but explains that
although no liaison is yet established, '"arrangements

are presently in hand %o have closer links between the

Police and this office".

Set out below are the main reasons given by the

respondents for t“he decrease in police contact.

(a) A lack of resources, especially in manpower. A
loss of experienced staff to the private sector
over the las% two years has exacerbated the

problem.

(b) An apparent lack of appreciation by the Police of
corporate malpractice as opposed to direct fraud
and misappropriation. The Police do not seem :o
appreciate or understand that a loss created by

malpractice can be as serious as direct thef:.

(c) Apart from one or two isolated personnel who are

able to devote all their time in company fraud

work, the police lack.experttse. There is also the
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added problem of reassignment of all police
personnel whenever a major crime, such as homicide,

occurs within the police district.

(d) Commercial fraud is given low priority by the
Police, and ‘*there is a lack of incentive =o get

involved.

Not surprisingly, there are similarities between the commen:s
of the controlling officers and those of the investigating
officers, such as change in police personnel, the effect of
other criminal investigations, and the low priority accorded
company offenders. The more personal contact required by
*he investigating officers would account for the more

specific comments made.

Two of he five respondents suggested improvements that could
be made in respect of the shared co-operation between their
office and the police. The main area for improvemen: was a
"serious and genuine Governmen: commi:men: “o bring justice
into the commercial area'. This was expressed as requiring
a sufficient 1level of priority being given to the area of
criminal activity involving corporations and their officers.

That appropriate resources be designated for the purpose, and
a firm commitment made to getting results. I was
suggested that "it 1is essential that the police have a
separate division for corporate fraud that is not available

for other police work".
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CHAPTER 11

CONCLUSIONS AND RECOMMENDATIONS
CONCLUSIONS

Staff Recruitment and Retention

That the recruitment and reteation of suitably qualified
investigative s=aff within the Commercial Affairs Division,
is a serious problem cannot be overstated. The wvacancies
within several of the District Offices canno: be viewed as a
temporary condizion; Auckland and Hamilton being two
examples. Of a total number of es:tablished positions for
investigative s:taff as at 31 January 1987, only seven

positions are filled, accounting for less than half (44%).

There can be 1little doub:z that such a chronic lack of
investigating officers, not only affects the effective
monitoring of company offeaders, but also impinges on the
morale of the remaining stafE. This particularly applies to
the Auckland District Office, which has established positions
for five 1investigating accountants, all of which are
currently vacan:t. Reteation of staff (assuming they can be
crecruited), under such condicions must become even more
difficulsz.

In February 1985, the Minister of Justice referred to the
settlement of remuneration for accountants within the S:tate
Service, but since that date L;_appears*tha:.recrui:men: and

and retention of this occupational class has deteriorated.
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This would seem to indicate that, either the conditions of
employment relative to the qualifications and experience
required are not comparable to those offered by the private
sector; or there 1is a paucity of suitably qualified
persons. If the former is the case, then it is imperative
that the government <take immediate steps to rectify the
situation before it is too late. If the latter, then the
government must Dbe prepared to compete for the services of

investigative staff within the pool available.

Qualifications and Experience of Investigative Staff

The apparent lack of Eollow-up investigations and
prosecutions 1is wunlikely ¢to bear any relationship to the
calibre of the existing staff. All <he investigative staff,
not only have more than the required formal qualifications,
but also have outside practical experience, and in most

instances previous investigative experience.

Training

It would seem that since December 1985, it has been policy :o
send newly recruited District Office investigative staff on
a two week observation course in Dunedin. This may well be
part of the implemented training schemes, referred to in the
Annual Report.L

Such an observation course would provide 'familiarisation"
with the workings of the District Office. However, it zts

unlikely, due to the relatively_small numbetr of companies

it administers, to be able to provide experience of
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investigative skills relevant to the larger cities. A
smaller centre is privy to a brand of "local" knowledge and
information on potential sharp operators, not available to
the larger centres. There, the sheer number and complexity
of companies operating, themselves provide a camouflage,
requiring more sophisticated methods.
To keep abreast, of a dynamic commercial environment,
requires continuing education in accounting skills, let alone
specialised areas such as commodity and futures trading. Iz
is impor=zant that the Division ascertains the type and extent
of <training required to effectively monitor and combat
company offenders. The ideal, is that fur:ther research be
undertaken concerning the needs of both new, and existing
staf€t,
However, on the basis of the findings of this study, it 1is
suggested that a two-tier approach be implemen:ted. Firstly,
suitable 1instruction -o the new recruit to give him/her <the
confidence :o carry ou: their duties in an effective and
efficient manner. Secondly, specialised training on a
continuing basis. This is seen as utilising both internal
and external resources, and could take the following form.
l. (a) Familiarisation with procedures, such as when and
how o get information.
(b) Specific instruction on how to carry out an
investigation, such as a company inspection.

2. Courses on specialised areas relevant to the financial

Ead

market, 1i.e. computer crime, - commodities and futures



197

trading. The focus should be an investiga:tve

orientation, not generalised information.

Although the Division should be commended on making a "start"
regarding the 1instruction of staff, there appears little
doubt in the minds of the investigative staff that it falls

far short of what is required.

Management

This study was not specifically desizned to look at line and
staff relationships, so to commen:t at length would be

inappropriate. There does, however, appear to be a
potential problem within the overall management structura.
Conflict between professional and administration s+aff is not
an uncommon occurrence in this type of line/staff situation.
However, to ignore the signals of possible conflict be:tween
management and the district offices, highlighted in this
study may well be to the detrimen: of the Division as a
whole.

Iz should also be noted, that there appeared to be a general
feeling of insufficient direction and policy emanating from

Head Office.

Operating Capability

The findings in this section, reflect the exploratory nature
of the research and must be interpreted within this context.
Several of the conclusions 1ia this section are dealt with

-

under specific headings. Of rhe ;emaindér; much of the
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information collected is not sufficiently conclusive to make
other than tentative coanclusions, but could serve as a basis
for future research.

During the year under review, <the Corporate Fraud Unit¢
appears to have specialised in company inspections, whilst

the District Offices have undertaken a variety of activities.

I% would seem that the District Office investigative
officers do not appear to have an unacceptable backlog of
work. Their uncleared files represent an average of 18.5

per person. A large proportion of *these however, are
insolvency files, which generally have a protracted 1life.
The files that are actively being worked on reduce %o an
average of three files per person. This apparant lack of
investigative work however, should be viewed in relation %o
other evidence supplied throughout the study. For example,
it may well be, that at the initial stage, and for a variety
of reasons, a decision 1is made not “o undertake an
investigation of a possible breach. Further detailed
research into the reasons why investigations are no:

undertaken may well produce useful results.

The Corporate Fraud Unit”s workload results show a similar
number of uncleared files per person (19.5), although the
average actively worked on has increased to 6.7 per person.
The majority of these, are company inspections, which are
generally initiated by the Corporate Fraud Unit itself (refer
Table 21, p.165). As outlined {n its méhdate the Unit would

appear to be adopting an aggressive approach in respect of
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monitoring company offenders, and if they are to succeed it
is important that the Department and government respond in a

similar manner.

The majority of respondents appeared very positive ia their
attitude to enlisting assistance when required. This could

be seen :to reinforce the premise that any lack of '"concrete"
results achieved, 1is not necessarily due to a lack of
enthusiasm, and willingness to achieve by the majority of *:he

investigative officers.

Effectiveness of CAD to Monitor and Combat Company Offenders
I+ became apparent very soon, <+hat very little statistical
information 1is kept, or able to be retrieved. The Division
scored very low, compared to their Australian counterpart,
the Corporate Affairs Commission, (refer p.59), in respect of
recording *the nature aand incidence of complaints. The
Corporate Affairs Commission provides information in their
Annual Report oan the nature of “he complaints received, <he
number, and the percentage that were subject to follow-up
investigations.

In this study no: one of the controlling officers was able to
retrieve this data from actual records, although mos: zave
approximate figures. This lack of recordkeeping must place
in doubt *the ability of the Division to undertake the
effectiveness measure to establish the prevalence of
crimes/breaches, eanvisaged by the Review team (refer p.54 of

this study).
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3
The '"prosecution" objective outlined by the Review team was
to ascertain the nature of partly solved crimes, the

completeness of prosecution and the quality/effectiveness of
any prosecution.

It would seem that "machinery" type offences are appareant in
mos: investigations, but are rarely pursued as they are no:
perceived to be either, cost beneficial, or of sufficient
importance to warrant prosecution. On the other hand, <the
criminal offences, although rarely discovered tend to be
pursued, at least ini:ially. The evidential problems that
accompany the required standard of proof in a criminal
investigation 1is the most common cause for an investigation
o be abandoned.

In respect of the investigations undertaken for machinery
type offences, *he Division returned a =zero score for
satisfactory completion 1in terms of prosecution or pending
prosecution, although 23.5% were still under:t investigation.
0f the :otal number of criminal investigations undertaken
“he resul: was much more positive, with 56.5%Z completed or
still under investigation. In terms of effectiveness of the
investigations undertaken, <he civil actions could also be
said to have achieved a good result. Many of these actions
are settled ou:t of court, which means that completion in
terms of prosecutions is not really a true yardstick.
Notwithstanding, 38% are either pending a hearing, or still
under investigation.

Although the above results can_Ee viewed as being reasonably

satisfactory 1in terms of completed investigations, a fact
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which stands out 1is the relatively small number of
investigations of company offenders undertaken for the period
under review.

If we adopt Robert Lowe”s maxim in 1856 (refer p.l7), <=hat
there was the potential for 99 "good" companies, and a ''bad"

one hundredth, <this would mean that of the 125,581 companies
on the register at 31 March 1986, <there is the potential for
1,258 '"bad" ones. McLay in 19??,& felt justified in
increasing this percentage to 10% (12,585) "bad" companies.
Even allowing for the fact that the majority of companies are
In existence for more than l year, the 112 investigations
carried out 1in the period under review falls far short of
either of the above figures.

It could be that, New Zealand is particularly fortunate in
that companies and/or their directors very rarely offend, or
alternatively, they do offend bu: are not investigated.

If the latter is the case, then it is important tha: it be
clearly wunderstood why possible breaches of the law are not
followed up. If it is caused by factors within the control
of the Departmen: of Justice, and subsequently government:,
then they must, in the final analysis be accountable.
Further research in this area would no doub:t clarify the
issue, but on the results of this study, lack of manpower,
lack of training, and a lack of commitment by the Division %o
follow <through with the required financial assistance needed

to prosecute, have all culminated in a yery small percentage

-
.

of possible prosecutions reachiﬁg the final stage.
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Legislative Changes

The Police, the Department of Justice, the Securities
Commission, and now the investigative officers themselves,
recognise limitations of the powers contained in Section 9A
of the Companies Act 1955. The perceived strength of
Section 9A, was that it could be initiated with the minimum

of bureaucratic "

red tape"; and provide inspectors with
immediate access to the financial records of the company.
This would allow an inspection to be completed expeditiously
and secretly, with the minimum of 1inconvenience to all
concerned. To eansure that the strength of this section is
retained the lawmakers must recognise the sophisticated
quality of the financial world, and those who operate within
1&5% The question of powers to interrogate and search was
raised by several of the 1investigating officers. This,
together with the comments by the Police, and “he
recommendations of the Securities Commission should provide

sufficient 1impetus for the legislators to look closely at

this issue.

Prosecution Process

The Crown Solicitor is appointed to act on behalf of <the
Crown, unless special dispensation has been granted.
Although the Division employs its own solicitors, %o date no
such leave has been forthcoming.

The investigating and controlling officers.were unanimously

in favour of the right, 1if desired, to initiate prosecutions
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from within their District Office. Machinery  type
prosecutions were regarded as particularly suitable to such
in-house actions. An in-house prosecuting counsel would
enable greater accessibility and closer contact through
which, action could be brought sooner. Considerable cost

savings were seen as an additional benefit.

The prosecuting skills and expertise of the Crown Solicitor,
and to a lesser extent the Police, were considered best
suited in criminal type actions.

It would appear that there is sufficient basis for further
enquiry into the advantages and disadvantages, of the
District Offices being given the right “o choose *he
prosecuting "option'", best suited to the par-icular needs of
“he case. A cost benefit analysis could be undertaken, and

discussions initiated wit*h the Solicitor-General.

Concept of Shared Responsibility

The Securities Commission recommended in 1984, =ha*~ the
detection and investigation of corporate fraud should
continue to be the shared responsibility of :he Police and
the Commercial Affairs Division. However, they did not lay
down any specific guidelines on how <this concept should
operate. In their view, this was a matter for the ‘two
agencies concerned to address.

To date there have been no formalised précedures or policies

laid down, either with the Police, or with the District
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Offices themselves. The official view of Head Office 1is
that co-operation works through complementary input of both

agencies, rather than as a side by side operation.

Both the Securities Commission, 1in their Report in 1984, and
Head Office in 1987, referred to the very good 1liaison
in Auckland between the Police and the Division. The
Securities Commission referred specifically to the monthly
meetings that had been implemented to exchange ideas and
information.

The local view, that of the investigative officers
themselves, showed that personal contact between *he two
agenciz2s does seem o occur on a reasonably frequen:t basis,
Notwithstanding, the majority of :he investigative officers
still described :heir contact with the Police as only fair.
There were repeated inferences to an excellent contact in *the
past compared to ''poor'" contact at present. This was
further borne out by “he fact that a significant number of
both the investigative, and controlling officers felt that
their contact with the Police had changed for the worse in
the preceding 12 months. Two District Offices enlarged on
this, and claimed that monthly meetings had heen
discontinued as a resul:t of change in personnel 1in police

fraud squads and lack of attendance.

I+ would appear =hat the perception held by both the

Securities Commission, and Head Office, gon how the concept of

-

shared co-operation should operate bears very little
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resemblance to reality. It is accepted that in 1984, <the
shared co-operation as envisaged by the Commission may well
have been feasible. In today”s climate of accountability for
resources and restructuring of priorities, <the concept of
shared responsibility 1is unlikely %to succeed unless it is
accompanied by the formalising of procedures and policies.

Regular monthly meetings, and the sharing of information and

resources were improvements suggested in this area.

Funding

From an analysis of Table 8 (p.l21) which covers the receipts
and expenditure of the Justice Vote for the past five years,
it would appear that the Department of Justice operates a
deliberate policy of gaining an excess of revenue over
expenditure 1ia respect of the Commercial Affairs Division.
The Review <team, in its Report in 1982 made reference =:o
figures relating “o earlier years and recommended that there
should be a closer relationship be:iween revenue received by
the Division by way of company registration charges and the
services rendered.

The above comments *taken 1in 1isolation could no doubt
stimulate a discussion on the merits, or otherwise, of one
Division subsidising another. However, when it appears that
the Division in question may be underfunded to the extent
that staff claim that they are unable to carry out their
duties to a satisfactory standard; then it is a cause for

alarm. o

Government policy has been directed at each Department
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providing a substantial proportion of its own funding by
charging for services rendered to the public. If one
applies this theory to the company form, 1t could be argued
that 1in return for the revenue provided by a company, it
should receive an equal amount of service. Thas 1is, the
company pays revenue to the Division when it 1is born
(incorporated), and con:tinues step by step with annual and
specific charges, un:til the day it dies (liquidaZzion). In
return for this paymen:, the company should be able %o expec:
“he Division to monitor and regulate those entities with whom

it does business, =o safeguard it from fraudulent activi:y.

One of the outstanding features of this s:tudy was the keeness
exhibized by 1individual staff members %o fulfil their role.
This wvaluable atztribute 1is in danger of being dissipated
unless steps are taken :to recognise, in concrete terms, their

needs as outlined in this s:tudy.

Based on the findings of :his study, it is concluded that, at
“he present time, he Commercial Affairs Division, as a whole
canno* be said to be fulfilling *he role of effectively
policing company offenders. [« it recognised however, that
the 1issue has been clouded somewha: by the internal problems
within the Division. The Corporate Fraud UnitZ, although
newly formed, seems <o be adopting a more aggressive
attitude, but again 1is hindered by a lack of resources.
Notwithstanding, it 1is suggested that_ further research be

undertaken 1into alternative poggibili:ies ofla suitable law
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enforcement agency o investigate company offenders. This
may well be an extended and enlarged autonomous Corporate
Fraud Unit; or perhaps one of *the other alternative

solutions pu: forward by the participants of this study.

RECOMMENDATIONS

For <the most part, recommendations have been 1incorporated
into the conclusions under the %:opic headings. However, for
ease of readership, <those considered to be of an wurgent

nature are deal:t with below.

That wurgent consideration be given to the problem of
recruitment and reteation. As a particular level of
skill and expertise 1is required for this <type of
investigative work, it may be necessary tfo create a
special occupation class.

24 That training schemes be implemented as soon as
practicable, similar +o those ou:tlined earlier in this
study. (refer p.l194).

3s That procedures be implemented whereby relevant
informazion can be recorded and retrieved, wi:th the
minimum of inconvenience. A far greater use of
computer technology on both a national and regional
basis is recommended.

4. Tha:z further research 1into the question of 1in-house
prosecuting counsel be undertaken.

S That “he concept of shared co-operation and
responsibility be defined, both with the Police and the
investigating officers concerned.

6. That further research be undertaken on the question of a
suitable law enforcement agency equipped to effectively
monitor and regulate company offenders.
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gquestionnaire is seb out in the following ssctions:
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The word "Ristrvict Office" refersz to an individual regional

mffise.
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The word "company inspections" refers to any inspechtion
resulting from invocabtion of S.94, 5.168 or S. 169,
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caf farnzes which are establishesd in fact and do nol regquire
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by way of a default fine.

The words "Criminal intent” refer to those offences which
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that the offence must be done "moowingly" or "wil fully™ -
refer alsa to S.46302). i

The word "civil" refers to those situations whereby sufficient
grounds  exist for an action to be brought by the liquidator
on behal f of shareholders/creditors.
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8. What improvements could be made in respect of instructing new
staff on how to carry out an investigation®
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Do you think your job warrants additional investigative
training skills in order to carry out your duties in an
efficient and effective manner?
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lhat reason/s do you have for thinking this way™®
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15. If you ticked "No" to any of the options in Ruestion 14, why
| have you been unable to keep your working knowledge up to date
| (Flease tick as applicable, i.e. any ov all options)
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Other (please sp

1

=i fy?

" % = % % 8 m ® = ®w 8 = # = & 8 @ W 4 4 &8 % W & 4 4 A A W w8 4 4 B U B W 4 4 W A A WA

16, Avre there any obther points you would like to comment an, that
you feel could have been addressed in this part of the
questionnail re?

W m = = m % m ® = 8 % ®™ 4 ™ om m W W S m E B S E S % W W m.oW ® 4 momoAE % E = 4 el oA E AW W noEow R oM osouEw
v u m 3w a3 e oanmomw a8 e o. I I T T T e I I . I B I I S I M
& 4 & ® 8 M 4 % W o4 8 BoW oS s w4 omoa oW N om o4 o ® W M oHomow w3 ouw o om W om oM om OB OB OW 4 W WE MWW RO EE M E W oEoM




INVESTIGATIVE ACTIVITY

This section of the guestionnairve deals wibth time spent on differ
bypes of company investigabions and pos

sible offences uncavereaed.

During the 12 month period, April 1385 to March 1286 what
parcentage of your working time would you have spent on bha

following types of company investigations?

percentagse (40

Company inspections

Coirt Windings Up

tad Dfficial Assignes conbtinuwes as 0.0, "
th? Dutside Liguidabor appointed 7

During the 12 monith period, April 128% to March 1386,

how many possible bhrsaches of the law relabing to
companies/officers did you unoover in your investigabions,
under the following bheadings™

For example, how many possible breaches under Company
inspections ware Machinery?™

Fossible = sufficient evidence to continue with an
investigation irvespective of any other

constrainks.

@

Crim/

L Machinaery Ihtent Civil | Tatal

Company 1nspections

Court Windings Up
Cadr O.A. continuaes as

liguidator

thy Outside liguidakaor

appointed

Were most of the possible of fences you noted above =subject

te

fallow up investigations™
= 5 YES NO

Machinery dqwsssssssaisaessanasanss s epnasissana

CEIIfnaL S0t aHE « o o wwwws » cervamusas @ ¢ weEesswu 4 b

Civil " % % 4 8 = % % % & W N E NS W E WS E S S E S e EE N W AN EE s




.‘-;.::C,I

If you answered "no" to any of the options in Question 13,
why do you think these possible offences were not pursued?
(FPlease relevant numbers in options as applicable)

Insufficient evidence ...

Insufficient funds ceececacaen

Too time ConNSUMING oo e
Difficult to prove ...

Too complex in nature ...

Not of sufficient importance

to warrant prosecution

Likely punishment does not
justify time spent (cost/
BEREFEED wnmmoamme e m smnmaidiae 5

Other (please specify)

==

Machinery | Crim/Intent| Ci»

Are there any other points you would like to comment on, ti
of the

you feel could have been
questionnaire™

A L DR - .. " mouowoasEowew I T T T T T T T T R T L S I LR I I T ]
---------------------------- - . R e T I R I I R O I I I
----------------------- - = R I T R I I I O I R I I I I O I R T A
-------- .- - LI ] - = " % % ® womom moE s EEEE EE 4L EEEEEAEE NS AE AW - - =
----------------------- " & ® E E AW N S N R W EEEE W NN RS E NN W E W
------ - " % 8 & ® 8 E N & s s W s EE S s e SN N EE SN S E S S NS EEE S ESEEW N EE s oEAwE
LI ] L I I T T R I I B N B " % % @ e NS e s E s E S NS WS AW s s SN EEWEW W ]
-
-------- " 8 & % 4 & W s S NS EE S R s S SN FPLE ST EE NN EE S E NS A NN LR
>

" & ® 8 WS s 4SS S S S =SSN EEE SN S NSNS S YR E NS S NN EE e NN Eaw TR ]
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" % " s T e RS WSS E NS S S ST NSNS EESE SRS RS E NSNS E RS W wE

addressed in this part




e |

“23. Mow many of theze are you actively working on at the

22 How many "uncleared" files;, uwinder tThe ol

INVESTIGATIVE FROCESS

s saection of the guestionnaire
Thi, it f %l juesti i d
process and the concept of s=ha
District Office and the Police.

responsibility between your

ars youl working on?
input feom you.

;
L
ill reguiring soms

"Unel sar

lowing categories,

als with the investigative

1 aey | Gl ] 10=15] Ower 135

Company 1nspectioNs cosasae

Court Windings Up cesae e

RANBErapbal- 8 vy e i saema i o & o

Dbher (please spacify)

# % %8 uwomow ¥ 4 B o884 mMoN T o eEF MR E W AN S

bwen wealk

present time? Actively = involvement within the last
=,

Total number

fasve A riumi Ccases Lo Lnwvae:

enploy when deciding which cases to work on™

tigate, what cribtesria

rank the options applicable from 1-5 in order of
il
feank
1 2 e 4 ]

By TIVEE SEVVE. s o avanns s o s e

Firsat o

Easiest to molves s ivedui s i damiies @ asiaani

Those receiving most publicity c.ouewew..

Armount of money involved Jaciiciivaiciaaaa

Instructions from regional head ....0...

Instructions from head office woweeeeens

Other (please specify) i.iiiiieanncnacnns




e

.

wd W

Im your opinion do you consider that your

investigate to a standard which satisfies you is in
way limited or constrained by the following:
(Flease tick as applicable, 1

Lack &f Evrainiing e s v e

Laczk of legal authority

Lagk of Pine ceemesonwan
Lack of vesources «ueevew
Lack of support from thoo

Dther (please specify) o

the

il
=+

If you ticked any o«
please give details.

5

s
= s
4 omon

e 1

I, during an investigabtian,
additional skills or experti

are warvrantad, would you

(Flease tick as applicable;

Fely on own Enowledgs ... ..

Enlist assistance of fellow

Enlist aoutside professional

(please speclfy nabtured

@ % % 8 % % m o8 % o % % % o@sm® s wowoa s ss wsmwwwww Pmowwomoaonwonowowow

ce. any oar oall

i dahtrol ¢ aes

105 1n Buesti

options)

facility to
any

ant 25, waunlad you

it beacomes apparsnt to

se (for exampl
any ar all optk

AT TECEY wwawaw

assistance

Enlist assistance from Folice Department .

Fass case over to Police

Department ......

Dther (please SPeclfydicnvenns e snnmeas s an

10

&y interw

1)

i

st bhat
st skl Tl




8. When investigating a companyy hawve bhere beasn any
instances whan:

YED MO

car  you made contact with the Faolice,

(bhy the Folice made contact with you.

23, [fF you answered
28, how woulod you

Lo either of the options in
zribe the your contact with the

Chdabove

Far Singl o a e s vmwimn @ ¢ snweiie & i 6 # e lEease ¢ W
Erfoemal. s ssasdond b s awans 4 ¥ B @demeei v &
FEETEY  camiam n e s a5 SRR B B B & EARER §

Veary FOrmal . sememnenwvsnnneensna owewnnen

Other (please sSpetifyd covincenswruannas

B0 Hiow would youw describe the nature and frequency of any
contact youw have with the Police i velabion Lo company
investigations? Flesase tick one box for each of the options.

Daily [ Weskly | Monthly | Other

Charze meehiing o vww s anesss

Telephors conver 2abion ue. ..

Writbhen memaranduUll o« v eeevewes

IpTormEl medting .ewmmes o wmmine

Fidrinal fmesting o v ovove e wewia

Written report ceovcuinicnanaas

Dthear (please specl fy)

® % % ® % W om W 4 % 8 % % ®m % W A EEE W s mow oW w

e
—
.

How would you describe the co-aperatioh hetween your District
Office and the Folice in relation to the detection,
investigation and prosecution of company of fenders?™

None | Poor | Fairv | Good | VeGood | Excel lent

11
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22, Over the preceding 12 month
place with regards your Con
investigations of companies

& IT you have ayperienced a o
divce (whether it b2 more
evplanation as to why this

S Can you suggest any inprove
aeoperation” between yours
and the Folice, that would
investigatbtion and prosecubi

25. In your own experience, have
case took longer to complete

s what change,

¥

if any,

has taken
bact with the Police concarning

Noo changes

Moo
onbtact

Lesns
antact

hange i your Qo

1

oy less) can e O

should be

mentas, with reg
alf, as investi
assist in the d
on o company o

-

act
fiar

ard bto
gat o
aebectio

ffander

thewse been any -instan

than it should

have™

Wikth

ANY

Ysha
o f Fi
ar

&I

¥

ces

the

Vol

el .y

when a

YES

NO




6. Tf you answered "yes" to RQuestion 25, can you give any
reasons why this shouwld be so?

shmerit af fHhe §
day activibis
Pen of youy D

-
1

e What difference do youl think the ssis
Ihwvestigating Unit has made on the day t
of the company investi L

i

i
ot
-

[Ta
s
'
=
2
=




Are there any other points you would like to comment on, that
yiou feel could have beaen addressed in this part af the
quasstionnalre?

" B oG M 4 e M oM oMM OM B U T W ® MG M oW W B NS MM B Nw oW o W U oM oW N W B U R W3 EoEom oW " EE R
L R R R R T T T T T S AR I T A I BT ) W M W oE o8 WM oA W W OB W OE MW WS 4 MWW N WA S RoE AR W oE B W
= oW o® R MW OH W 4 N E W W W E M B W N E E W E U W EWEWW W MW W N W W W@ W W oM om B oUE W M OE U EE NN H W W
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THE DECISION FROCESS
This section of the guestionnaire deals with the legal authority

af the aofficers in the Division™

ks o In the cases you, yoursel fyo have investigated what how many
wer e aborted by the following means™

Company Company
{ inspschions l.iguidatiaons

Decision by you as

investigating of ficer

Combined decision by all
afficers inyolved in the
investigation

Instructions from District
Fegistrar of Companies

Instructions fram Registrar
o f Companlies

Dther (please sp2oi fy)

& 3 4 % B & E & & 8 4 = % & A 8 " G s s oEEE oW e

43, When an investigation was aborbed by Sthe following means, dic
WITILL 2 an investigating officer, have any inpud into tha
decisionmaking proczsss?

i

YES [0

Instructions from Diztrict Registerar of
Companies/OFfficial

=% Ml 1 == - R A

Instrucktiaons from Head of DIivision oeeweeaea

dl. If you answered "mo" o either of the options in Question 40,
wers you givan any reasons for the decision to abort,

YES MO




d42. Do oyou fesel that youwr District Office should bs able to bring
its own action in relation to the statubtory legislation which
it administers?

YES MO

43, What advantages do you percelve in your Dis
abla to bring its own actions rather than
through the Crown Solicitor™

affice being
Lo procesd

G, What advantages do you perceive in respect of Ehe Crown

Solicitor bringing actions on youwr behal 7

T O I O B I T T S S S A i) R T U T R U S W ow W oMW oW o®oH
® W 3 % M E B W E e E # <3 om T RN SN S S W oE S N S SR E R S ® 4 kBN 4 WS 1 OE MWW 4o MmO Em oMY W E NS U E NN
L T T S O N S T I T T O S T T I T S T S T U S T T S S Y LI O L
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In youwr opinion who is
the following of fencs

(Flease tick an option under

CAD district office ..

CAD Head Officée cus s es

Pl Toes oS s ¥ & afeeivm s &

4 % 4 m s E M @ w w E H W E G AR E D WEAnA

Are thers any
viold el ool

stionnalye’

T I U ST T S R R
L I I S T % w oA s @@ wwoa N
= e n o mow N omoasoa s A )
womomowowow ow - "5 omoauow o " owoa

w0 ow % m WM M M oWoWOW WM WA N E W
W m oM e 4 omom oweom o so=oweoA s ow oW - Aomm
" W a8 oBosouow W T L}

a]

est sull

headings™

A m
= =
T
" om

L7

ad to bring an

sach affence type heading?

action under

Mazhinery

Crim

Intent

s RE 3 0

nts you would

addressed in thi

so oomment

3 part

(| f

o | L
e

that




GENERAL COMMENTS

In this section of the guestionmnaire you are invited to makes sone
general comments on the rale of the Commerical Affairs Division
in the investigation and prosecution of company of fenders.

47 . Which aof the fallowing factors do you see as necessary b
address the gquestion of more effective detection,
investigation and prosecation of company 2ffences™
(Flease rank in order of importance, 1-52

Frark i

1 = 3 o} &

Additional personnel .. aiwee e R W e &

Additional legal authority ... eeenanas

Additional eguipment ....00004. S

Additional trainming .« .evuwae s owus W

ODther (plaase specl fy?

48, What do you consider £o be the most urgent areas of
concern that could be impeding the effective control of
comparny malpractice?

4 e moaom e . = M P 5 % % 4 @ womwamwnw * s 8 o= owow .- s s uow e _ 5w .
----------------- - " % & % 2 8 & ® & 8 &m0 S aEAEESEaE s TYEESE SN EE LwowwwEwoum
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49, Do oyou have any suggestions for solations to the concerns
that you have raised in response to Question 487

[ o
==

i1 Do youw have any other informa
o wWiald like to share

ion relavant B this study that

R T I T L T T T T R I S I 4 % 3 n %3 oW ouomouow 4 4w ouow
LR W m % 3 B o8 8 W W oE W W OR S E SN R E AW W E S R R S SRS %4 s e s d s WA N W SN S 4 W W S W AW oEn
“ wom o owoa I I R I Mow UM OB M= U M WM U W oE e W B ORWME AW oA
I L B ) L T T I T S I T ST R R S T S R ]

Thank you for your time and assistance in filling out this
questionnaire.



ACTIVITIES

OF THE

COMMERCIAL
AFFAIRS DIVISION




QUESTIONNAIRE

DISTRICT REGISTRAR/OFFICIAL ASSIGNEE

INSTRUCTIONS:

Flease answer Gthe following gquestions by either ticking an
appropriate boxles), or writing in the spaie provided.

DEFINITIONS:

= The word "Division" refers to the Comnmercial Affairs Division
mf bhe Justice Department (including the Head Officed.

(b) The word "District Office" refers to an individual regional
office,

ted The 12 month ftime pericd referved to in the guestionnaire 13
1 April 13985 to 321 March 1386.

(dd)  The word "company inspecbtions” refers o any inspection
resulting from invacation of S.94, 5.168 or S.169.

Ce)  The word "Machinery" refers to those regulatory typs
af fenzes which are established in fact and do not require
proof ol intent. The penalty Tor swh offano
by way of a default fine.

aa Ls wsually

Cfa The words "Criminal intent" vefer o those of fences which

require prosf of intent. Mae section Wwill wusually prescribe
Lhat the of fencs must be done "bhnowingly" or Mwilfully”
refer also o S.462050).

(g) The word Moivil" vefers to those situations Wher ehy

sufficient grounds exist for an action to be brought by the
liguidator on behal f of shareholders/oraditors.



BACKGROUND INFORMATION

1.

o

Which affice of the Commercial Affairs Division
attached to?

District Office (plaase speci fy)

Head Office

When did youw take up your present position?

Month

How did you attain your present position?
EITHER, by application:

G2 from outside government (. aicranseanns
Ciin from another government department .....

Ciii?d from anobher division of Justice Dept

OR, by promotion:

£l from ancother division of Justice Dept
cid from CTAD but different district office
(iii) from present CAD district office .......

are you




4. What formal academic training do you have?
CANSWer one, or more as applicable by ticking the appropriate
aptioni(s) and specifying Ltype)

Mame of gualification

Degree Cincluding majord 0000000 gaaelie s v eleiaie o w ok e e e aleea
Frofessional gualification GRS A LR AR R OR e e
Berpifieaté 0000 e & amoeon @ B SR

Fartial gualification

(please specify) G W R 8 e
Other (please specify) 0 deeeaanes IR E

e What practical experisnce do you have?
(tFlease tick as applicabley, i.e. any or all ocptians?

Cy@ars)

Under 1 1= 2=5 | Dver 5
Privabe Sechor . e wsmmmws s wow o
Lapsal gavernmernt: « iwswn s o o watats

Government department ... ..0..

Dther (please speci fy?

INVESTIGATIVE ACTIVITY

This section deals with the number of complaintsy, investigation:
and prosscubtions handled by each district affice.

.  How many complaints were received by your district office
during the 12 month periad, April 1985 to March 13986,
Flease insert number in appropriate box.

-
-

Numbef via Appriow Don’t know
records number




In the 12 month period, April 13985 to
comnplaints were received by your disterict

following sources?

Ma ik
officea

Sharsbroksraldiracor g e s » & & wesms @ & & @ e

1386 how many

Genaral public (ather than individually
SRR AT BT i B R o ORERNE WA R A R R W
Sl e b B B A R R B TR R R R
REPTesanbatidng B0 MuFe eme e« s sawmae o w0 wonsemonnn »
Minlsterial ANaBrUSHioBE wu s o owdas s & 0 ewaaee & i
PRegistrar of Compani s s s e eaiess i oo va seiale s s
R o T BT B o e i R ol T A R BT A T
I i abed By Yoy DPTEEE au v e v om0 eraeewn o
el s oF TUESE & 6w awsemane i @ e eat & 5EewaurgE ¥ 6
Butstoe 1iguidabory o eamemas e e daie s e val@nnes e s
FES @ IMEOY ' & owaas o & b & @ausnns 5 B aaaiee x e S00e e ieE e e
PRl iEl o u e v mwmvmme n 0 m ® s n op € ORI W w5 & KoM R A
Arvot ey government deparbment C(ples i Il "3 |
Other (please speci fy?

How were these complainks handled by your di

Flease indicate by inserting number in

N SEELOR BaAKER wa « w v s uiswmwi v @ & wwmaiae

Follow up investigabtilon cewesssvsvuns
-

Fassed on to ancther government depar

tobther than Police) cemeecass e avsen

Fassed on to Police department ......

Other (please specify) ciivivnecnnnns

aach

LI S Y

-

Ement

L R

from the

Muriby e

i

strickt office™

by

as applicable.




1o,

11.

13,

Hiow many of the above complaints which came under the
Commercial Affairs jurisdiction related to the following
categories:

Crampany Court
ITnspections Windings Lp

N acbion baken cisessssowaasa s

Faollow up investigation seeevsun

Dther (please specify) oooeeo..

During the 12 month periocd april 19832 to March 1986 hHow ma
company liguidations resulting from Court ordered windings up
were dealt with by your district office?

Qfficial Assignee appointed Liguidator Jo.oou0.

Dutside liguidator appointed v ennvonsonnmnesea

Im those instances when an oulside linquidator was appointed in
above time period, on how many ococasions did the oubsidse

ligquidator report Lo you that a company and/Zor officers should
be investigated?

Mumb ey

Whaen a foallow up investigation was undertaken by your district

affice during the 18 month period, April 13835 to March 1986,
please indicate the offence categories that were invalved.

Mazhinery Crim Intent Ciwvil

Company inspections .......

Court Windings uUp cceesvcans ;

&}



123, The 139832 amendment to 5.32348 of the Companies Act, allowed the
Fegistrar, or any person authorised by him ©to communicate
information resulting from an inspection to any person if it
waz  desmed to be in the public interest. Since bthis
amendment, how many times has your office passed "S. 94
inspection” information on to the police®

NLmb ey

14, In the 12 manth pesricd, April 1985 to March 1986, how many of Lk
follow-up investigations resulted in a prosecution?
Flease treat sach charge laid as a separate prosecubion.

Machinery | Crim Intaent o 1255 ol

Company inspections

Cowrt Windings Up
Cidr OuAde as leiguidatar

Ci1) Quitside liguidator

153. How many of the above prosecutions led to a conviction™
Flease treat each charge separately.

Machinery | Crim Intent | Civil

Company inspections

Court Windings Up
Cid 0D.A. appointed 0.0,

tii) Outside liguidator

16. How many of the follow up investigations have been completed
but are pending a hearing by the Court.

Machinery | Crim Intent Civil

Company inspecticons o .oeweeen > L4

Court windings up
iy 0O.A. as Liquidator

(ii) Outside Liguidator




17

20,

Of those investigations initiated in the 12 month period,
April 19835 to March 1986, that did not resalt in a prossecubiong
how many ars still wunder investigation?

~Machinery [ Orim Intent | Civil

Company inspections (...

Court Windings Up
i 0.A. as Liguidaor

(ii) Dutside liguidatbtor

Nf those investigations undertaken in the 12 sonth period,
April 1985 to March L986; how many investigations were
discontinued?

-

Machinery | Crim Intant Civil

Company inspections

Court windings wup
iy 0.4A. as Liguidator

Cii) Oubtside Liguidataor

Do you feel that your District Office should be able tao bring
ikts own action in relation to the statutory legislation whiach
1t administers?

MED M

What advantages do you perceive in your District office being
able to bring its own actions rather thanm having to proceed
through the Crown Solicitor?

[Ts



i

What advantages do you perceive in respect of the Crown
Solicitor bringing actions on your behal 7

In youwr opinion who is best suited bto bring an action under
the following of fence headings?
(Flease tick an option under each affence type heading)

Machinery|l Crim Intentl Civil

| T
CAD diskrict office saese i

|
I

CAD head office . awewmwaw E

Palige sesdaivassaisa@msaves

Erawm Salicitor . wmwmemwemn

.

Other (please specify)

I B I R T I O I A R R




CONCEPT OF SHARED RESPONSIBILITY

23, How would you describe the co-operation be
ffice and the Police in relation to the d
investigation and prosecution of company of

twean your District
atection,
(i

ender s

Maone Fioor Fair | Good V.Good |Ex

“eby Over the 2 montbhs what change, 1T any, has taken
= in co-aperation with the Folice concerning
comparny investigations?

l.zss

Nz change Mo e
contact conbact

Wwith the Folice (whaether it be mors or less) can you of fer
any @xplanation as to why this showld be so?

25 If you have specified a change in respect of co-operabion
1
=

s o5 om DI I W ow oW oBomom % W o8 % 8 8% 4 W oHoH NS S E N E N W W ® S H 4N R oW o owowom o s . a4 ouw ow o
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e I Can you suggest any improvements, with regard to "shared

co=operation” between your District
that would assist in the detaction,
prosecubicon of company of fenders?

GENERAL COMMENTS

I this section you are invited to make
Lhe rale of the Commericial Affairs Div
and prosecution of company of fenders?

27 s What do you considaer to bDe the most
comczern that could be impeding the
malprasctice.

10

Dffice and the Police,
investigation and

some general comments on
ision in the investigation

urgent areas of
effective contraol of




28. Do youw have any suggestions for solutions to the concerns that
yiou have raised in Guestion 277

thi whiinh
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29, Do oyouw have any obther information rs
you would like to share™

ui
1
ot
=
&
\<

Thank you for your time and assistance in filling out this
questionnaire.

11



242
APPENDIX &

LETTER_OF INTRODUCTION
November 1386

lephaone ti- -

Fl--l

am & Lecturer of Accounting and Finance at Massey University
d am interested in the research field of white-collar crime.

am presaently conducting an independent study of the rale  and
notion of the Commercial Affairs Division in relation to coping
th the demands of corporate malpractice.

this end I am sending  apprapriate questionnaires to
vestigating staff and controlling officers of each Division.

nee situations may differ greatly, and since I wish the results

the study to be as accurate as possible, I cannot  aver-—
phasise the impartance o f receiving your completed
estionnaire. In those instances in the questionnaire where no

sponse category accurately reflects your situation, please make
e best answer available and then qualify your response in  the
rgin.

would be grateful if you would™complete ‘the enclosed
estionnaire as soon as possible, and return it to me in the
velope provided. -



A Note on Confidentiality

Flease be assured that the confidentiality of your response
is of vital importance. You will notice a code number on

your questionnaire. This code number is to identify those
questionnaires requiring follow-up action. At no time will

questionnaires be idenfified by respondent.

lease feel free to ring me at the above telephone number, or to
ocntact me at  the above address if  youw would like  further
nformation regarding the survey.

ours sinceraely,

C Hall
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INVESTIGATING OFFICERS' FOLLOW-UP
LETTER

4 December 1386

Dear

On  November 17, I wrote and asked you to participate in  a
survey on operational procedures of investigative officers in
the Commercial Affairs Division of the Department of Justice.

I appreciate that your time is limited, especially as
Christmas approaches but I cannot over -—emphasise the
importance of your cCompleted questiocnnaire to the results of
the study.

I stress again the confidentiality of your responses. All
individual comments are strictly confidential in that they
are seen only by mysel f as an independent researcher.

Flease feel free to ring me at the above telephone number or
tae contact me at the above address if you would like further

information regarding the survey.

Thank you.

J C Hall
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CONTROLLING OFFICERS' FOLLOW-UP LETTER

4 Decmeber 1386

De-ar

On  November 17, I wrote and asked you to participate in &
survey on the investigative activities of the Commercial
Affairs Division of the Department of Justice.

I appreciate that your time i3 limited, especially as
Christmas approac-hes but I cannot over—-emphasise the
impartance of your completed questionnaire to the results  of
the study.

It has come to my notice that your guestionnaire could be

improved. I have enclosed an ervata sheet and would be
pleased if you would incorporate these amendments in your
FesSponse, [ apologise for this oversight and hope you  have

not been caused any undue inconvenlience.

I stress again the confidentiality of your responses. ALl
individual comments are strictly confidential in that they are
seen only be myself as an independent researcher.

Flease feel free to ring me at the above telephone number ar
to contact me at the above address if you would like further

infarmation regarding the survey.

Thank you.

J C Hall




i

ERRATA SHEET

Questions 6 — 9

The word "complaints" appearing in the investigative
acktivity section of the questionnaire, refers tao
complaints received in relation to company matters
anly.

Question 7

The first option appearing in question 7 should read
"shareholders/directors" not "sharebrokers/directors'.
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APPENDIX 7

STATUTORY AUTHORITIES

PROVISIONS RELATING TO CRIMES AND OFFENCES

CRIMES ACT 1961

Ul
ek
f-2
03]

o
[
[
a

i3]
b
(o
[&]]

m
e
2]
~

« 2294

5.230

Theft defined
Theft by person required to azoount
Theft by person holding power of attorney

Theft by misappropriating proceeds held under
direction

Theft by co—-owner
Funishment of theft

Taking or dealing with certain documents with
intent to defraud

Criminal Breach of Trust
Fraudulently destroyed document
Fraudulent concealment
Definition of false pretence
Obtaining by false pretence

Obtaining credit fraudulently

Fraud

False statement by prnmefer _

False accounting by foicerlur member of body
corporate '

False accounting by employee



B-

Conspiracy to defraud

COMPANIES ACT 1955

S.461

S5.461A

S5.461ER

S5.461C

S.461D

S.461E

Making false statements

Fraudulent application or destruction of
property of company

Offences by officers of companies in liguidation
Falsification of records

Fraudulently carrying on business, obtaining
credit or transfervring property

Fenalties and other provisions relating to
foregoing of fences

In Liquidation

216

Of fences by aofficers of companies in ligquidation
Fenalty for falsification of books

Frauds by offiers of companies which have gone
into liquidatian

Liability where proper accounting records not
kept
Fesponsibility of persons concerned for reckless

ar fraudulent trading

Fower of Court to assess damages against
delinquent directors

Frosecution of delinquent officers and members
of company

FROVISIONS FOR INSFECTIONS AND ENQUIRIES

COMPANIES ACT 1955

S.9A

S.9B

S.168

-

Fowers of inspection of Fegistrar

Appeals from decisions of Registrar

‘Investigation of company’s affairs on application

of members




85.169 Investigation of company’s affairs in other
Ccases

8. 170 Fower of inspectors to carry investigation into
affairs of related companies

5.172 Inspector’s report

. 173 Froceedings aon inspector’s report



Chief
Executive
Off icer

Clerical
Staff

APPENDIX 8

COMMERCIAL AFFAIRS DIVISION

Head Office Structure

Assistant
Secretary

(Commercial Affairs)

(Registrar
of Companies)

Official
Assignee
for New
Zealand

Source:

Chief
Investigating
Accountant

Department of Justice

Senior
Supervising
Solicitor

Research
Officer
(Legal)



APPENDIX 9

COMMERCIAL AFFAIRS DIVISION

Typical Structure of a District Office

District
Registrar
of
Companies
(0fficial
Assignee)
Deputy Deputy ’
Registrar Official
Assignee
Registration Insolvency
Supervisor Supervisior
! .
Records
Clarks
Clerks Clerks
v !
E“Y??Flgétlng , Investigating
3o0licicor ' Accountant

Source: Department of Justice




Position:

Responsible To:

Directly
Supervising:

]
Functional
Relationships
With:

Duties:

APPENDIX 10

JOB DESCRIPTION

i -Corpofate Fraud Unit

Senior Investigating Solicitor

Assistant Secretary (Commercial Affairs)

Support Staff + Accounting Professional

(b)

(c)

(d)

(e)

(£)

Staff
District Registrar/Official Assignee

District professional staff

Chief Investigating Accountant (H.O.)
Senior Investigating Solicitor f?LD?)
Deputy Registrar of Companies

Crown Solicitor's Office

To carry'out and report on complex
inspections of the affairs of companies or
issuers of securities as authorised Iin terms
of the Companies or Securities Acts;

To investigate, report on and provide legal
advice on large liquidations where fraud or
misappropriation of assets by officers of
the company is suspected; '

To investigate substantial breaches of the
Companies Act, particularly those of a

fraudulent nature;

To investigate, repo:E on and, where

appropriate, institute proceedings in

relation to the conduct of delinquent
directors;

To investigate and prepare prosecution
briefs for major breaches of the Companies

or Securities Acts; .

To initiate, prepare and conduct legal
proceedings where such is recommended as
a consequence of the Investigation Unit's
reports, including winding up petitions.



COMMERCIAL AFFAIRS DIVISION : AUCKLAND

SUMMARISED JOB DESCRIPTION

Investigating Accountant

1. To examine all books and records of bankrupts
and companies in liquidation, for the purposes
of ascertaining compliance with the law (e.g.
keeping proper books of account), assisting in
recovery of assets, recommending action against
shareholders, directors, debtors and such like.
To advise as to likely areas of litigation and
the likelihood of success, e.g. voidable
preferences, misappropriation, directors' loan
account etc. This aspect of the work can
involve the total reconstruction of the books
if necessary.

2. To examine documents registered under the
Companies Act such as annual returns with
balance sheet, prospectuses, mergers, takeovers
in order to ascertain compliance with the
statute, whether or not accounting content is
in any way misleading or basically incorrect.

To determine on the  pasis of-uz:zunting
information whether or not further inspection
of the company's books and records is warranted.

3. Examination to recommend and carry out inspections
under Section 9A, Companies Act to determine
whether or not a company and/or its officers
are and have been complying with statutory
requirements and whether or not the Registrar
should exercise any of his powers (e.g. to
prosecute or petition to wind up etc).

4. To recommend what changes he considers should
be made to the law governing the fields in
which he is concerned.




Fosition:
Responsible To:
ni_f;:c tly Suparvising:

Functional Relatkionship
with:

Primary Objectives:

JOB DESCRIPTION

Senior Investigating Accountant
(Corporate Fraud Unit)

Registrar of Companies/Official Assignee for Ne
Zealand (Assistant Secretary Commercial Affairs

Support Staff

1. District Registrar/Official Assignee,
Auckland

2. Deputy Registrar of Companies

3. District Professionai Staf€

4, Chief Investigating Accountant

;78 Senior Investigating Solicitor

(a) To carry out and report on complex
inspections of the affairs of companies or
issuers of securities as authorised in ter
of ghe Companies or Securities Act;

(b) To 1nvestigate report on and provide advi
on large liquidations where fraud or
misappropriation of assets by officers of
the company is suspected;

(c) To investigate sustantial breaches of the
Companies Act, particularly those of a
fraudulent nature;

(d) To investigate, report on and, where
appropriate, assist in proceedings in
relation to the conduct of delinquent
directors;

(e) To prepare briefs of evidence and other
material for litigation arising from the
Unit's work;

(£) To appear as a witness in any legal
proceedings arising from inspections and
reports;

(g) To provide aﬁcounting advice on any ma#tec
referred by the Registrar.
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