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Figure	2:	Sir	Michael	Myers,	Chief	 Justice	of	New	Zealand,	1929-1946,	wearing	 the	Privy	

Counsellor’s	Civil	uniform,	with	Court	dress	hat.	The	photograph	was	taken	in	1936,	when	

Sir	Michael	sat	on	two	appeals	at	the	Judicial	Committee.			
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In	 January	1958,	New	Zealand	hosted	the	British	Prime	Minister,	Rt.	Hon.	Harold	

Macmillan.		In	his	discussions	with	the	New	Zealand	Cabinet,	Mr	Macmillan	noted	

the	 changing	 nature	 of	 the	 Commonwealth	 that	 included	 ‘the	 development	 of	 a	

judicial	 system	 outside	 of	 the	 executive	 machinery	 of	 Government,	 which	

encouraged	a	proper	respect	for	the	law	amongst	its	people.’133	 	 It	was,	however,	

the	official	visits	by	two	United	Kingdom	Lord	Chancellors134	–	Viscount	Jowitt	 in	

1951,	135	 	and	Viscount	Kilmuir	 in	1960136	–	 that	provided	the	best	opportunities	

for	 New	 Zealand	 political,	 judicial	 and	 legal	 leaders	 to	 confirm	 New	 Zealand’s	

position	on	 the	role	of	 the	 Judicial	Committee.	 	On	4	September	1951,	 the	Bench	

and	 the	 Bar	 gathered	 in	 the	 main	 courtroom	 of	 the	Wellington	 Supreme	 Court,	

where	 New	 Zealand’s	 Attorney-General,	 Hon	 Clifton	 Webb,	 reaffirmed	 New	

Zealand’s	 commitment	 to	 the	 Judicial	 Committee.137,	 	 In	 addressing	 the	 Lord	

Chancellor,138	he	stated:	

	[a]s	head	of	the	Judicial	Committee	of	the	Privy	Council,	you	are	the	very	

apex	of	our	legal	system	in	New	Zealand.	And	may	I	say	that,	so	far	as	New	

Zealand	 is	 concerned,	we	 hope	 that	 that	 vital	 link	which	 binds	 us	 to	 the	

Mother-country,	and	her	to	us,	will	never	be	broken.		We	regret	that	some	

other	parts	of	the	British	Commonwealth	have	not	taken	the	same	view.	139	

																																																								
133	Summary	Record	of	Cabinet	meeting	[with	Rt.	Hon.	Harold	Macmillan],	23	January	1958.	Cabinet	

Office	Files,	Prime	Minister’s	Department.	
134	In	Britain,	the	Lord	Chancellor	(sometimes	referred	to	as	the	Lord	High	Chancellor)	outranked	

even	the	Prime	Minister	in	the	order	of	precedence.	
135	Lord	Chancellor,	27	July	1945	–	26	October	1951.	
136	Lord	Chancellor,	18	October	1954	–	13	July	1962.		
137	Thomas	Clifton	Webb	(1889	-1962).	Later	Sir	Clifton	Webb.	
138	 The	 Lord	 Chancellor	 was	 accompanied	 by	 England’s	 Master	 of	 the	 Rolls,	 the	 Rt.	 Hon.	 Sir	

Raymond	Evershed,	and	the	Chief	Justices	of	Canada	and	India,	the	Rt.	Hon.	Thibaudeau	Rinfret	and	

the	Rt.	Hon.	Sir	Harilal	Kania.	All	had	travelled	to	New	Zealand	after	attending	the	commemorations	

of	 the	 anniversary	 of	 the	 establishment	 of	 the	 High	 Court	 of	 Australia,	 as	 part	 of	 the	 50th	

anniversary	of	the	foundation	of	the	Commonwealth	of	Australia.	
139	NZLJ,	Vol.	XXVII,	25	October	1951,	295.	The	full	report	of	the	proceedings	is	contained	in	293-

302.	 See	 also	 Sheila	 M.	 Belshaw,	Man	 of	 Integrity:	 A	 biography	 of	 Sir	 Clifton	Webb,	 (Palmerston	

North:	The	Dunmore	Press,	1979).	Belshaw	was	one	of	Webb’s	two	daughters.	
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Figure	3:	Judges	and	the	law	profession	greet	the	Lord	Chancellor,	Lord	Jowitt,	Wellington	

Supreme	Court,	1951	
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A	similar	message	was	conveyed	to	Viscount	Kilmuir	when	he	visited	in	1960.		Mr	

David	 Perry,	 President	 of	 the	 New	 Zealand	 Law	 Society	 suggested	 the	 Lord	

Chancellor:	

would	be	one	with	me	when	I	suggest	that	any	proposal	to	abolish	our	right	

of	 appeal	 to	 the	 Privy	 Council	 will	 be	 fought	 tooth	 and	 nail	 by	 the	 legal	

profession.140	

	

Such	professions	of	loyalty	were	not	confined	to	domestic	expressions:	in	1955,	Mr	

Justice	Gresson,141	leading	the	New	Zealand	delegation	to	the	Commonwealth	and	

Empire	Law	Conference	held	in	London,	suggested:	

…	that	their	Lordships	of	the	Judicial	Committee	…	might	sometimes	come	

to	us	to	hear	appeals.		We	continue	[to	be]	a	faithful	customer,	as,	too,	does	

our	 sister	 Australia;	 and	 I	 think	 I	 speak	 for	 us	 both	 in	 saying	we	 should	

welcome	such	visits.142	

	

From	1954,	Kilmuir	was	concerned	about	the	future	of	 the	Judicial	Committee	as	

former	 colonies	 withdrew	 upon	 attaining	 independence,	 or	 in	 the	 years	 shortly	

thereafter,	even	though	most	joined	the	British	Commonwealth.143		It	was	clear	he	

was	 looking	 for	 allies.	 	 In	 1957,	 the	 British	 Government	 insisted	 that	 Malaya	

continue	 to	 direct	 appeals	 to	 the	 Judicial	 Committee	 after	 gaining	 its	 political	
																																																								
140	 David	 Perry,	 Toast	 to	 the	 Judiciary,	 The	 Proceedings	 of	 the	 Dominion	 Legal	 Conference,	

Wellington,	19-22	April,	1960,	NZLJ,	24	May	1960,	Vol.	XXXVI,	No.9,	173.	
141	Later	Rt.	Hon.	Sir	Kenneth	Gresson.		Appointed	Supreme	Court	Judge	1947,	and	President	of	the	

New	Zealand	Court	of	Appeal	1957-63.	
142	 Quoted	 in	D.I.	 Gledhill,	 (1955,	 18	October).	 The	 Commonwealth	 and	 Empire	 Law	Conference,	

1955,	NZLJ,	296.	Mrs.	Gledhill	was	Secretary	of	the	New	Zealand	Law	Society	(1938-1959).			
143	The	British	Commonwealth,	 later	renamed	the	Commonwealth,	consisted	only	of	 independent	
former	colonies.	 Initially	this	was	the	 ‘White’	Dominions	–	Australia,	Canada,	Newfoundland,	New	

Zealand	and	South	Africa,	although	by	convention,	 the	Prime	Minister	of	Rhodesia	and	Nyasaland	

also	 attended	 the	 Prime	 Ministers’	 Conferences	 chaired	 by	 the	 United	 Kingdom.	 The	 1953	

Conference	was	 attended	 by	 eight	 nations,	 with	 India,	 Pakistan	 and	 Ceylon	 joining;	 by	 1960,	 11	

countries	were	represented,	and	by	1965,	even	with	South	Africa’s	withdrawal,	21	countries	were	

represented.	
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independence.	 	 As	 a	 concession,	 it	 was	 agreed	 that	 the	 Judicial	 Committee’s	

decisions	would	be	addressed	to	the	Malayan	Head	of	State,	rather	than	the	Queen.		

In	 1957,	 the	 British	 Prime	 Minister	 sent	 a	 message	 to	 the	 New	 Zealand	 and	

Australian	Prime	Ministers	seeking	support	for	the	British	Government’s	position.			

	

Macmillan	argued	that	 the	retention	of	 the	 Judicial	Committee	was	 important	 for	

the	 future	development	of	 the	Commonwealth.	 	Officials	 from	 the	Department	of	

External	 Affairs	 prepared	 the	 New	 Zealand	 Prime	 Minister’s	 response,	 and	

discussed	it	with,	and	obtained	the	approval	of,	the	Solicitor-General	(H.R.C.	Wild,	

QC,144)	and	 the	Attorney-General	 (Hon.	 J.R.	Marshall).	 	 In	a	handwritten	 file	note,	

the	 Head	 of	 the	 Legal	 Division	 at	 External	 Affairs,	 A.B.	 Souter,145	 noted	 the	

response	 stressed	 ‘the	 importance	 of	 complying	with	 the	wishes	 of	 the	Malayan	

Government’;	and	did	not	share	the	UK	Government’s	view	about	the	importance	

of	 the	 Judicial	 Committee	 to	 the	 future	 development	 of	 the	 Commonwealth.		

Instead,	the	reply	focussed	on	the	constitutional	issues.		The	file	note	also	observed	

that	the	Judicial	Committee	was	declining	in	strength,	and	it	was	 ‘significant	that,	

…,	no	article	or	paper	on	the	Committee’s	future	had	been	contributed	to	any	of	the	

reputable	legal	periodicals.’	 	In	his	reply	to	the	British	High	Commissioner,	Prime	

Minister	Holland	states:	

[t]he	Judicial	Committee	…	is	held	in	the	very	highest	esteem	by	the	Courts,	

by	the	legal	profession,	and	by	the	general	public	of	this	country.		The	New	

Zealand	 Government,	 for	 its	 own	 part,	 most	 readily	 acknowledges	 the	

distinguished	service	…	rendered	as	a	Court	of	final	resort	under	the	laws	

of	New	Zealand.	146	

	

																																																								
144	 Herbert	 Richard	 Churton	 Wild	 (1912-1978),	 known	 as	 Richard	 Wild,	 was	 Solicitor-General	
1957-1966;	 and	 Chief	 Justice	 1966-1978.	 He	 was	 knighted	 in	 1966	 and	 appointed	 a	 Privy	

Counsellor	the	same	year.	
145	Now	Dame	Alison	Quentin-Baxter.	
146	S.G.	Holland	to	Sir	Geoffrey	Scoones,	High	Commissioner	for	the	United	Kingdom,	Wellington,	29	

January	1957.	
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The	 letter	 continued	 that	 New	 Zealand	 supported	 efforts	 to	 overcome	 the	

constitutional	issues,	if	the	Malayan	Government	wished	to	continue	appeals	to	the	

Judicial	Committee	after	achieving	 independence.	 	New	Zealand	did	not	consider,	

however,	it	was	possible	to	appoint	Malayan	judges	to	the	Judicial	Committee.	

	

In	 1958,	 the	 Solicitor-General,	 returned	 from	 appearing	 before	 the	 Judicial	

Committee	 and	 stated	 his	 belief	 that	 it	 should	 become	peripatetic.147	 	Mr	 Justice	

Turner148	made	a	similar	statement.		Wild	added	that	the	Committee’s	membership	

should	 be	 broadened	 to	 include	 Commonwealth	 judges.149	 	 In	 1960,	 the	 Lord	

Chancellor	 accepted	 the	 possibility	 of	 an	 expanded	 membership	 of	 the	 Judicial	

Committee,	but	did	not	believe	 it	was	possible	 for	 the	Committee	to	travel,	given	

the	age	of	some	British	judges.	

	

Broader	Influential	Developments	

At	the	start	of	the	1960s,	two	broader	developments	were	to	influence	the	overall	

approach	to	New	Zealand’s	policy	on	appeals	to	the	Judicial	Committee.	 	The	first	

broad	 development	 was	 Britain’s	 position	 in	 the	 post-War	 world.	 	 The	 War,	

compounded	 by	 the	 Suez	 crisis,	 meant	 that	 Britain	 was	 in	 a	 serious	 economic	

situation.		Britain	could	no	longer	maintain	its	Empire,	even	if	it	was	allowed	to	do	

so.		As	that	Empire	evolved	into	a	Commonwealth,	Britain	needed	allies	to	support	

its	bid	to	retain	its	influence.		This	provided	an	opportunity	for	New	Zealand,	as	the	

most	 loyal	 of	 the	 old	 ‘white’	 Dominions.	 	Meanwhile,	 through	 the	 1960s,	 Britain	

was	to	make	three	attempts	to	 join	the	European	Economic	Community,	and	this	

posed	a	great	threat	to	New	Zealand’s	access	for	dairy	products,	especially	butter,	

into	 Britain.	 	 New	 Zealand	 needed	 a	 strong	 relationship	 with	 the	 British	

Government	if	it	was	to	secure	future	dairy	access.	

	
																																																								
147	NZLJ,	1958.	225	
148	Later	Sir	Alexander	Turner.	Appointed	Supreme	Court	Judge	1953;	Court	of	Appeal	Judge	1962-
1972,	and	President	1972-73.		
149	NZLJ,	1958,	225.	
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The	 second	 broad	 development	 was	 on	 the	 domestic	 legal	 scene.	 	 In	 1957,	

Attorney-General	Marshall	 successively	overcame	 the	 longstanding	opposition	 to	

the	restructure	of	the	Court	of	Appeal.		This	ended	the	peripatetic	membership	of	

the	 Court	 and,	 on	 1	 February	 1958,	 the	 Court	 began	 with	 three	 judges,	 one	 of	

whom	was	the	President,	all	sitting	only	in	that	Court,	with	the	Chief	Justice	an	ex	

officio	member,	but	based	in	the	Supreme	Court.	

	

More	significantly,	on	the	domestic	legal	scene,	a	debate	began	to	emerge	over	the	

influence	of	the	Appellate	Committee	of	the	House	of	Lords	and	its	 judgments	on	

New	Zealand’s	jurisprudence.		The	key	discussants	were	professor	A	G	Davis,	dean	

of	law	at	Auckland	University	College,	and	Dr	Robin	Cooke,	a	Wellington	barrister.		

Since	the	1876	reforms	of	the	House	of	Lords	Appellate	Committee,	the	Law	Lords,	

especially	as	 their	numbers	grew,	 together	with	 the	Lord	Chancellor,150	provided	

the	 core	membership	 of	 the	 Judicial	 Committee.	 	 The	 consequence	was	 that	 key	

personnel,	 for	 example,	 de	 Villiers151	 and	 Lord	 Haldane,	 spoke	 of	 the	 two	

Committees	 as	 divisions	 of	 the	 same	 Court.	 	 This	 was	 partly	 to	 rebuff	 earlier	

attempts	 by	 the	 Dominions,	 made	 against	 the	 background	 of	 the	 debate	 on	

Imperial	Federation,	to	merge	the	two	Committees	into	a	single	Court	of	Appeal.		In	

1911,	the	Imperial	Conference	resolved	upon	the	two	Committees	as	two	divisions	

of	the	same	Court	of	Appeal.		In	1922,	Haldane	summarised	the	situation	as:		

	[w]e	 sit	 in	 three	 divisions	 –	 three	 divisions	 of	 five	 apiece.	 	 One	 sits	 for	

Indian	appeals,	of	which	there	are	a	great	deal;	the	other	for	dominion	and	

colonial	appeals;	and	the	third	division,	applying	to	a	sitting	in	the	House	of	

Lords,	 hears	 appeals	 from,	 it	may	 be,	 England,	 Scotland,	 or	 Ireland	 –	 the	

three	parts	of	the	Empire	whose	appeals	go	to	the	House	of	Lords.	152	

	
																																																								
150	The	Office	 of	 Lord	Chancellor	 originated	 approximately	1,000	years	 ago.	Until	 2003,	 the	Lord	

Chancellor	was	head	of	 the	 judiciary,	Speaker	of	 the	House	of	Lords,	and	a	senior	member	of	 the	

British	Cabinet.			
151	See	Walker,	Lord	de	Villiers.,	119-120.	
152	Lord	Haldane,	n.3	above,	148.	Haldane	(1856-1928)	was	Lord	Chancellor	between	1912-15,	and	

again	for	most	of	1924.			
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The	 importance	of	 the	 judgments	of	 the	House	of	Lords	Appellate	Committee	 for	

the	 Empire	 was	 set	 out	 by	 Viscount	 Dunedin	 in	 a	 1927	 Judicial	 Committee	

judgment:		

the	House	of	Lords	…	is	the	supreme	tribunal	to	settle	English	law,	and	that	

being	settled,	the	Colonial	Court,	which	is	bound	by	English	law,	is	bound	to	

follow	it.	153	

	

In	1954	and	1955,	Davis	examined	judicial	precedent	in	New	Zealand,	concluding:		

the	 New	 Zealand	 courts	 should,	 both	 in	 matters	 of	 procedure	 and	 in	

matters	of	substance,	follow	a	decision	of	the	House	of	Lords	in	preference	

to	an	earlier	decision	of	the	Privy	Council,	provided	that,	in	the	latter	case,	

the	House	 of	 Lords	 has	 expressly	 stated	 that	 the	Privy	Council	 has	 erred	

and	 in	what	respects	 it	has	erred.	 	Any	other	course	would	only	result	 in	

the	law	becoming	unsettled	and	uncertain	–	consequences	which	are	not	in	

the	best	interests	of	the	administration	of	justice.	154	

	

In	 1956,	 the	New	Zealand	 Court	 of	 Appeal,	 cited	Davis’	 last	 article,	 and	 adopted	

Dunedin’s	description	of	the	Appellate	Committee	as	‘the	Supreme	Tribunal	of	the	

British	Commonwealth.’155		For	that	reason	it	preferred	a	decision	of	the	House	of	

Lords,	rather	than	adhere	to	an	earlier	decision	of	its	own.		Cooke156	challenged	the	

automatic	assumption	that	the	Appellate	Committee	was	to	be	preferred,	pointing	

out	 that	 it	 ‘has	 no	 jurisdiction	 over	 courts	 not	 within	 the	 United	 Kingdom.’	 	 He	

agreed	with	Davis’	view	that	 ‘the	House	of	Lords	was	the	highest	tribunal	having	

the	authority	to	lay	down	the	principle	of	English	law.’		While	acknowledging	that	

																																																								
153	William	 Robins	 v	 The	 National	 Trust	 Company	 Limited	 and	 others	 (Ontario)	 [1927]	 UKPC	 14.		
Citation	reported	at	[1927]	AC	515,	at	529.	
154	A.G.	Davis,	Judicial	Precedent	in	New	Zealand,	NZLJ,	(1954-55).	I	-	Judgments	of	Courts	of	First	

Instance,	12	October	1954,	305-306;	II	-	Supreme	Court	Practice,	23	November	1954	351-354;	III	-	

House	of	Lords	and	Privy	Council,	22	February	1955,	42-45.	Quote	from	the	third	article,	45.	
155	Smith	v	Wellington	Woollen	Co.,	[1956]	NZLR	491,	at	500.	Australia	made	a	similar	statement	in	

1943	recognizing	the	Judicial	Committee’s	1927	statement.	
156	R.B.	Cooke,	The	Supreme	Tribunal	of	the	British	Commonwealth?	NZLJ,	(1956)	233-236.	
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the	New	Zealand	Court	of	Appeal	might	choose	to	follow	the	House	of	Lords,	that	

was	 a	 question	 of	 judicial	 policy,	 and	 should	 not	 be	 taken	 without	 careful	

consideration.	 	 If	adopted,	 this	approach	was	not	 to	be	an	 ‘inflexible	rule.’	 	 In	his	

case	 commentaries,	 Cooke’s	 criticisms	 of	 the	 deference	 to	 the	 House	 of	 Lords	

Appellate	 Committee	 remained	 an	 underlying	 theme.	 	 In	 1959,	 for	 example,	 he	

observed:		

although	to	a	layman	it	might	seem	surprising	that	decisions	of	the	House	

of	Lords	should	still	be	 treated	as	absolutely	binding	here,	opinion	 in	 the	

[legal]	profession	is	perhaps	not	yet	ready	for	the	Court	of	Appeal	to	take	

the	 logical	 step	of	declaring	 that,	 as	 the	House	of	Lords	 is	not	part	of	 the	

New	 Zealand	 judicial	 hierarchy,	 its	 decisions	 have	 no	 more	 than	 high	

persuasive	authority	in	this	country.157	

	

The	 main	 judicial	 test	 for	 this	 debate	 arose	 in	 1962,	 when	 the	 Court	 of	 Appeal	

decided	 the	 case	 of	 Corbett	 v	 Social	 Securities	 Commission.158	 	 The	 proceedings	

commenced	in	the	Supreme	Court,	but	were	removed	to	the	Court	of	Appeal,	for	a	

hearing	 and	 first	 instance	 determination.159	 	 At	 the	 heart	 of	 the	 matter	 was	 a	

conflict	between	 the	 judgments	of	 the	 Judicial	Committee	given	 in	1931,	and	 the	

House	of	Lords,	given	in	wartime	conditions	in	1942,	over	a	Minister’s	powers	to	

prevent	 the	 discovery	 of	 government	 documents	 for	 Court	 proceedings.	 	 To	

complicate	the	matter	further,	two	of	the	Judicial	Committee	judges	were	members	

of	 the	 extended	 seven-judge	Appellate	Committee	 in	 the	House	of	 Lords.	 	 It	was	

anticipated	by	 the	Court	 that	 the	Corbett	proceedings	might	 go	 on	 appeal	 to	 the	

Judicial	Committee,	as	Dunedin’s	earlier	judgment	had	held	that	where	there	was	a	

difference	 between	 the	 Colonial	 Court	 and	 the	 House	 of	 Lords,	 that	 difference	

might	be	 settled	by	 the	 Judicial	Committee.	 	As	noted,	 in	 this	 case	 the	difference	

																																																								
157	R.B.	Cooke,	Dangerous	Premises:	Court	of	Appeal	Decisions,	NZLJ,	(1959),	117-123,	at	122-123.	
[Judgment	is	reported	at	[1959]	NZLR	642.]	
158	[1962]	NZLR	868		
159	 s.64,	 Judicature	 Act	 1908,	 empowered	 the	 Supreme	 Court	 to	 order	 the	 transfer	 of	 the	

proceedings	to	the	Court	of	Appeal,	given	the	exceptional	circumstances	of	the	case.	
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was	between	the	Judicial	Committee	and	House	of	Lords.	 	 In	separate	judgments,	

delivered	 14	 months	 after	 the	 hearing	 of	 the	 case,	 the	 President,	 Sir	 Kenneth	

Gresson	preferred	the	more	recent	House	of	Lords	decision,	which	would	support	

the	Minister’s	decision	to	withhold	 the	documents;160	while	Mr	 Justice	North	and	

Mr	Justice	Cleary	preferred	the	Judicial	Committee’s	precedent,	which	required	the	

disclosure	 of	 the	 disputed	 file.	 	 This	 majority	 judgment	 was	 followed	 by	 the	

Supreme	Court	of	Victoria	later	in	1962.		Five	years	after	the	New	Zealand	decision,	

the	 House	 of	 Lords	 rejected	 its	 earlier	 precedent	 established	 in	 1942,	 having	

announced	 in	 1966,	 that,	 if	 necessary,	 it	would	 not	 be	 bound	 by	 its	 own	 earlier	

decisions.	

	

The	 case	 was	 seen	 as	 an	 important	 constitutional	 development.	 	 Reviewing	 the	

case	a	few	months	later,	Cooke	observed:	

	[t]he	 legal	profession	 in	New	Zealand	may	indeed	take	some	pride	 in	the	

addition	of	the	decision	to	our	books,	since	it	shows	a	degree	of	restrained	

independence	 of	 thought	 which	might	 be	 felt	 appropriate	 to	 the	 highest	

Court	in	an	independent	member	State	of	the	Commonwealth.	161	

	

Legal	 historian,	 Peter	 Spiller,	 identifies	 Corbett	 as	 the	 first	 of	 six	 key	 cases	

‘illustrating	 the	development	 of	 a	New	Zealand	 legal	 identity’,	 and	 involving	 ‘the	

gradual	 loosening	of	 ties	with	English	 law	and	 the	emergence	of	a	 jurisprudence	

marked	 by	 practical	 justice	 considerations	 and	 an	 awareness	 of	 New	 Zealand’s	

social	and	cultural	realities.’162	

																																																								
160	Jeremy	Finn	argues	that	Gresson’s	position	was	misunderstood:	in	Gresson’s	view,	the	conflict	of	

judicial	authority	‘required	the	court	to	follow	the	House	of	Lords	…’	[Finn’s	italics].	Jeremy	Finn,	Sir	

Kenneth	 Gresson:	 A	 Study	 in	 Judicial	 Decision-Making,	Canterbury	 Law	 Review,	 Vol.6	 1997,	 481-

498.	
161	R.B.	Cooke,	The	Board	or	the	Lords?	NZLJ,	(1962)	463-467,	and	534-538,	at	538.	(The	‘Board’	is	

another	name	for	the	Judicial	Committee.)	
162	Peter	Spiller,	New	Zealand	Court	of	Appeal	1958-1996:	A	History,	 (Wellington:	Brookers,	2002)	

382.	Corbett	is	discussed	at	382-386.	Spiller	is	now	a	District	Court	Judge.	
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Commonwealth	Judges	Join	the	Judicial	Committee	

The	question	of	role	and	membership	of	the	Judicial	Committee	resurfaced	at	the	

Commonwealth	 Prime	 Ministers’	 Conference	 in	 1960.	 	 Ceylon	 suggested	 a	 new	

Commonwealth	 Court	 of	 Appeal	 be	 developed	 as	 an	 alternative	 to	 the	 Judicial	

Committee,	as	this	might	be	preferable	for	the	newly	independent	countries.		This	

new	 Court	 would	 have	 an	 added	 jurisdiction	 to	 determine	 disputes	 between	

Commonwealth	member	states.		There	was	little	enthusiasm	for	this	proposal.		The	

New	Zealand	Prime	Minister	 (Rt.	Hon.	Walter	Nash)	said	he	would	refer	 it	 to	his	

legal	advisers.163		He	reported	to	Cabinet	that	the	‘proposition	was	not	very	clearly	

defined	and	perhaps,	as	a	consequence,	received	 little	support.’164	 	He	 forwarded	

the	 proposal	 to	 the	 Attorney-General	 (Hon.	 H.G.R.	 Mason,	 QC),	 who	 provided	

copies	 to	 the	 Solicitor-General	 and	 the	 Chief	 Justice	 (Sir	 Harold	 Barrowclough).		

None	saw	any	merit	in	the	proposal.			

	

Following	the	change	of	Government	after	the	1960	general	election,	the	proposal	

was	 raised	with	new	Prime	Minister	Holyoake	 in	February	1961,	 just	before	 the	

meeting	 of	 Commonwealth	 Prime	 Ministers	 in	 London.	 	 The	 Prime	 Minister	

requested	 the	views	of	his	Attorney-General	 (Hon	Ralph	Hanan).	 	Both	 the	Chief	

Justice165	 and	 the	 Solicitor-General166	 reaffirmed	 their	 earlier	 views	 against	 the	

Ceylonese	 proposal	 for	 a	 Commonwealth	 Court	 of	 Appeal,	 but	 both	 favourably	

viewed	 the	 possibility	 of	 an	 increased	 Commonwealth	 representation	 on	 the	

Judicial	Committee.	 	The	Chief	Justice	advised	that	Gresson	was	the	most	suitable	

																																																								
163	Meeting	of	the	Commonwealth	Prime	Ministers,	Minutes	of	the	Ninth	Meeting	(i.e.	session],	11	

May	1960,	8.	ABHS	W4627	950	Box	3699,	Archives	New	Zealand.	
164	Sir	Walter	Nash,	memorandum	reporting	on	Meeting	of	Commonwealth	Prime	Ministers	1960.		
The	55-page	memorandum,	discusses	Ceylon’s	proposal	for	Commonwealth	Court	at	p36-37.	ABHS	

W4627	950	Box	3699,	Archives	New	Zealand.	
165	 Rt.	 Hon.	 Sir	 Harold	 Barrowclough	 to	 Rt.	 Hon.	 K.J.	 Holyoake,	 re	 Judges	 sitting	 on	 the	 Judicial	

Committee	 of	 the	 Privy	 Council,	 4-page	 letter,	 24	 February	 1961.	 ABHS	 W4627	 950	 Box	 3677.	

Archives	New	Zealand.	
166	H.R.C.	Wild,	QC	to	Hon.	Ralph	Hanan,	24	February	1961.	ABHS	W4627	950	Box	3699,	Archives	

New	Zealand.	
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appointee.		He	foresaw	difficulties	in	providing	a	judge	annually,	as	this	was	likely	

to	mean	an	absence	of	four	or	five	months,	so	suggested	the	arrangement	be	every	

second	year,	and	to	minimise	the	impact	of	the	absence	of	either	the	Chief	Justice	

or	President,	these	visits	should	coincide	with	their	sabbatical	leave.		Alternatively,	

he	proposed	‘the	appointment	of	someone	who,	towards	the	end	of	his	judicial	life,	

might	be	prepared	to	resign	his	post	in	New	Zealand	and	accept	an	appointment	in	

London	for,	say,	 four	or	five	years.’167	 	Holyoake	met	Kilmuir	in	London	in	March	

1961.	 	 The	 Lord	 Chancellor	 proposed	 that	 New	 Zealand	 and	 Australian	 judges	

could	sit	on	the	Judicial	Committee.	 	Kilmuir	followed	up	with	a	written	proposal	

on	28	March,	and	Holyoake	responded	on	1	May	1961.		On	15	June	1961,	Kilmuir	

welcomed	New	Zealand’s	 ‘positive	 response.’	 	 The	British	Government	 proposed	

that	it	would	pay	half	the	return	travelling	costs	between	Wellington	and	London,	

and	 a	 subsistence	 allowance	 to	 cover	 London	 living	 expenses,	 while	 the	 New	

Zealand	Government	would	continue	 to	pay	 the	 Judge’s	 salary.	 	 It	was	envisaged	

that	each	Judge	appointed	to	the	Privy	Council	would	sit	on	the	Judicial	Committee	

during	 their	 sabbatical	 leave.	 	 Kilmuir	 did	 not	 favour	 the	 appointment	 of	 a	

permanent	New	Zealand	judge	for	a	fixed	term.	

	

Progress	on	 the	proposal	 stalled,	 as	 the	Australian	Government	was	not	keen	on	

the	scheme,	and	was	only	revived	 in	April	1962	when	Gresson,	wrote	directly	 to	

the	Lord	Chancellor	expressing	the	hope	that	he	might	be	appointed	to	sit	on	the	

Judicial	Committee,	during	the	first	half,	if	not	the	whole	year,	of	1963.168		Gresson	

was	due	to	retire	in	July	1963.		On	30	July	1962,	Cabinet	agreed	in	principle	to	the	

proposal	for	the	Chief	Justice	and	judges	of	the	Court	of	Appeal	being	appointed	to	

																																																								
167	Chief	Justice,	Sir	Harold	Barrowclough,	to	the	Prime	Minister,	24	February	1961.	He	assumed	the	

salary	 and	 expenses	 would	 be	 paid	 by	 the	 New	 Zealand	 Government.	 ‘It	 would	 be	 rather	

embarrassing	 to	 the	 New	 Zealand	 Judge	 and	 I	 think,	 quite	 unworthy	 of	 this	 Dominion	 if	 the	

expenses	were	laid	on	the	shoulders	of	the	British	taxpayer.’	
168	NZLJ,	 [1974],	512.	See	also	 Jeremy	Finn,	 (1997).	Sir	Kenneth	Gresson,	483;	and	Spiller,	 (2002)	
The	 Court	 of	 Appeal,	 especially	 46-50.	 Spiller	 records	 in	 a	 footnote	 that	 Gresson	was	 personally	

sworn	in	as	a	Privy	Counsellor	by	the	Queen	herself	–	all	69	New	Zealand	Privy	Counsellors	were	

sworn	in	by	the	reigning	Sovereign	of	the	day.	



	 	

	

Patrick	McCabe	 Patriating	Appeals		 	

48	

and	 able	 to	 sit	 on	 the	 Judicial	 Committee	 of	 the	 Privy	 Council.169	 	 On	 15	August	

1962,	in	a	letter	drafted	by	the	Solicitor-General,	Prime	Minister	Holyoake	wrote	to	

his	 British	 counterpart,	 Harold	 Macmillan,	 restating	 his	 earlier	 message	 to	 the	

former	Lord	Chancellor,	that		

the	Government	of	New	Zealand	firmly	believed	in	the	Judicial	Committee	

not	 only	 for	 its	 importance	 in	 Commonwealth	 relations	 but	 also	 as	 the	

supreme	appellate	tribunal	for	Commonwealth	countries.		I	said	it	was	our	

wish	 that	 its	position	 should	be	preserved	and	strengthened,	 that	we	 felt	

the	 need	 to	 make	 its	 membership	 more	 representative,	 and	 that	

accordingly	we	should	be	happy	to	consider	the	proposal.	170	

	

Holyoake	confirmed	the	New	Zealand	Government’s	willingness	for	a	New	Zealand	

judge	 to	 be	 appointed	 to	 the	 Privy	 Council	 and	 to	 be	 able	 to	 sit	 on	 the	 Judicial	

Committee,	 while	 that	 judge	was	 still	 a	 serving	 New	 Zealand	 judge.171	 	 In	 other	

words,	 the	 ability	 to	 sit	 on	 the	 Judicial	 Committee	 would	 cease	 when	 the	 New	

Zealand	 Judge	reached	 the	New	Zealand	statutory	retirement	age	(then	set	at	72	

years).172	 	 Holyoake	 identified	 Gresson,	 President	 of	 the	 Court	 of	 Appeal,	 as	 the	

																																																								
169	 Cabinet	 Minute,	 Appointment	 of	 New	 Zealand	 Judges	 to	 the	 Judicial	 Committee	 of	 the	 Privy	

Council,	CM	(62)	31,	1	August	1962.		The	Cabinet	memorandum	was	CP	(62)	671.	
170	Lord	Kilmuir	was	replaced	in	July	1962	–	one	of	the	many	Ministerial	casualties	in	Macmillan’s	

‘night	of	the	long	knives.’	
171	Cabinet	Minute,	CM	62/31,	30	July	1962.		
172	 Until	 September	 1903,	 there	 was	 no	 retirement	 age	 for	 judges	 of	 the	 Supreme	 Court.	 The	

Supreme	 Court	 Judges	 Act	 1903	 established	 72	 years	 as	 the	 statutory	 retirement	 age,	 but	 its	

provisions	did	not	apply	to	serving	Judges.	These	judges	were	Sir	Robert	Stout	CJ,	and	Mr	Justices	

Williams,	Denniston,	Conolly,	Edwards	and	Cooper.	 (It	was	Conolly’s	 failing	health	 that	prompted	

the	 legislation,	which	also	provided	 for	 retirement	benefits	of	 serving	 judges	who	chose	 to	 retire	

after	attaining	the	age	of	72	years.	[see	especially	Hon.	Mr	Pitt	(Attorney-General)	in	the	Legislative	

Council,	215-216,	2	September	1903,	NZPD,	Vol.	CXXV.]	Conolly,	aged	81	years,	resigned	five	days	

after	 the	 legislation	 received	Royal	assent.)	On	1	 January	1981,	 the	 statutory	 retirement	age	was	

reduced	to	68	years	for	judges	appointed	from	that	date	(s.2,	Judicature	Amendment	Act	1980).	On	

6	 March	 2007,	 the	 statutory	 retirement	 age	 was	 increased	 to	 70	 years	 for	 all	 judges	 whether	

already	serving	or	appointed	from	that	date	(s.4,	Judicature	Amendment	Act	2007).	
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New	 Zealand	 Government’s	 recommended	 appointee.	 	 If	 appointed,	 he	 would	

travel	 to	 London	 ‘in	 about	 February	 1963	 to	 sit	 as	 a	 Member	 of	 the	 Judicial	

Committee	up	to	18	July	1963	when	he	will	attain	the	age	of	72	years.’	

	

The	proposal	was	discussed	at	the	Commonwealth	Heads	of	Government	meeting	

in	 London.	 	 On	 21	 August	 1962,	 the	 new	 Lord	 Chancellor,	 Viscount	 Dilhorne,	

responded	 to	 Holyoake	 reaffirming	 his	 commitment	 to	 his	 predecessor’s	

arrangements,	 and	 mentioned	 that	 the	 Australian	 Prime	 Minister,	 Sir	 Robert	

Menzies,	did	not	want	to	nominate	individual	judges,	and	instead	proposed	that	all	

members	of	the	High	Court	of	Australia	be	appointed.173	 	Britain	agreed	with	this	

proposal,	and	suggested	 the	same	arrangement	 for	New	Zealand	Court	of	Appeal	

judges.	 	 The	 Solicitor-General	 supported	 this	 proposal.174	 	 Cabinet	 agreed	 in	

principle	that,	in	addition	to	the	Chief	Justice,	all	Court	of	Appeal	Judges,	would	be	

appointed	 Privy	 Counsellors	 following	 their	 appointment	 to	 the	 Court.175		

Holyoake	 advised	 the	 Lord	 Chancellor,	 who	 agreed,176	 but	 it	 was	 not,	 however,	

until	1968	that	this	practice	was	adopted.	

	

There	was	a	further	exchange	of	correspondence	between	Holyoake	and	Dilhorne	

in	 November	 1962,177	 and	 Gresson’s	 appointment	 to	 the	 Privy	 Council	 was	

announced	on	21	December	1962.		It	was	portrayed	as	being	made	‘in	furtherance	
																																																								
173	 Sir	 Douglas	 Menzies,	 a	 first	 cousin	 of	 Sir	 Robert	 Menzies,	 was	 a	 Judge	 of	 the	 High	 Court	 of	
Australia	(1958-74)	and	was	among	those	appointed	to	the	Privy	Council	in	1963.	
174	H.R.C.	Wild,	Solicitor-General	to	Attorney-General,	Privy	Council,	31	August	1962.		
175	 Cabinet	 had	 earlier	 agreed	 that	 each	 Court	 of	 Appeal	 Judge	 would	 automatically	 receive	 a	

knighthood,	 following	 their	 appointment	 to	 the	 Court.	 Conferment	 of	 a	 knighthood	 and	 a	 Privy	

Counsellorship	on	appointment,	mirrored	appointment	practices	for	judges	of	the	Court	of	Appeal	

for	England	and	Wales.	
176	 K.J.	 Holyoake	 to	 Viscount	 Dilhorne,	 18	 September	 1962;	 Viscount	 Dilhorne	 to	 Rt.	 Hon.	 Keith	

Holyoake,	21	September	1962.	
177	 Prime	 Minister,	 Rt.	 Hon.	 K.J.	 Holyoake	 to	 Lord	 Chancellor,	 Viscount	 Dilhorne,	 16	 November	
1962;	 and	 Viscount	 Dilhorne	 to	 Prime	 Minister	 Rt.	 Hon.	 K.J.	 Holyoake,	 19	 November	 1962.	

Correspondence	on	External	Affairs	Department	 files,	ABHS	W4627	950	Box	3677,	Archives	New	

Zealand.	
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of	 the	plan	 for	 the	 strengthening	 the	 Judicial	Committee.’178	 	The	Prime	Minister	

indicated	 the	 arrangement	 was	 a	 ‘tremendously	 important	 milestone	 in	 the	

constitutional	development	of	the	British	Commonwealth	of	Nations.’179	

	

Gresson’s	 action	 in	 writing	 directly	 to	 the	 Lord	 Chancellor	 was	 the	 catalyst	 for	

broadening	the	Commonwealth	membership	of	the	Judicial	Committee.180		He	was	

among	the	first	of	the	Commonwealth	Judges	appointed	to,	and	the	very	first	to	sit	

on,	the	Privy	Council	under	the	new	appointment	arrangements.		Gresson	heard	12	

appeals,	and	delivered	the	judgment	in	three	of	these	appeals.181		Also	in	1962,	the	

Chief	Justice	of	Trinidad	and	Tobago	was	appointed,	and	in	1963,	the	Chief	Justice	

of	Nigeria,	and	all	the	Judges	of	the	High	Court	of	Australia,	(except	the	Chief	Justice	

who	was	already	a	Privy	Counsellor),	were	appointed.	182		

																																																								
178	See,	e.g.	New	Zealand	Judge	to	Privy	Council,	The	Evening	Post,	21	December	1962;	New	Zealand	

Judge	will	Grace	Privy	Council,	The	Dominion,	27	December	1962.	
179	Mr	Justice	Gresson:	Appointment	to	Privy	Council,	NZLJ,	1963,38.	
180	65	years	earlier,	William	Pember	Reeves	had	been	instrumental	in	broadening	the	membership	
of	 the	 Privy	 Council	 to	 include	 Empire	 politicians,	 with	 the	 appointment	 of	 the	 New	 Zealand	

Premier	 Richard	 John	 Seddon.	 See	 Keith	 Sinclair,	William	 Pember	 Reeves:	 New	 Zealand	 Fabian,	

Oxford:	Clarendon	Press,	1965.	257-262.	Seddon	was	sworn	 in	on	7	 July	1897	at	Windsor	Castle,	

along	with	 the	other	 first	 group	of	British	Empire	politicians,	 and	 two	of	 the	 three	 first	 group	of	

British	Empire	judges.	All	were	in	London	for	the	Diamond	Jubilee	celebrations	of	Queen	Victoria.	

Sir	 John	Way,	Chief	 Justice	of	South	Australia,	was	sworn	in	earlier	on	18	May	1897.	[Source:	The	

London	Gazette,	21	May	and	9	July	1897.]	
181	On	15	April	1964,	Gresson	responded	to	an	invitation	from	the	Attorney-General	for	his	opinion	

on	 the	 experience.	 Gresson	 believed	 a	 New	 Zealand	 judge	 should	 sit	 for	 at	 least	 one	 year,	 or	

possibly	even	longer,	perhaps	during	retiring	leave.	Hanan	was	opposed	to	use	of	retiring	leave	for	

this	 purpose.	 In	 a	 subsequent	 letter	 on	 29	May,	 Gresson	 added	 that	 ‘[e]xcept	 for	 the	 association	

with	legal	minds	of	the	highest	order,	the	value	in	sitting	in	the	Judicial	Committee	contributes	little	

to	the	discharge	of	Judicial	duties	in	New	Zealand.’	His	April	letter	concluded	with	the	observation	

that	 ‘I	 think	 the	 New	 Zealand	 Government	 exhibited	 a	 very	 parsimonious	 attitude	 in	 not	

contributing	one	penny	to	the	cost	of	my	term	of	service	in	the	Privy	Council.’	The	last	comment	did	

not	impress	Hanan,	Wild	or	Robson.	
182	Subsequently,	a	further	23	senior	New	Zealand	Judges	were	appointed	between	1966	and	1999.	

As	 well,	 10	 Australian	 Judges	 were	 appointed	 between	 1963	 and	 1979,	 and	 six	 other	
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In	 1966,	 when	 Richard	 Wild	 became	 Chief	 Justice,	 he	 again	 encouraged	 the	

Government	to	accept	the	British	Government’s	offer	for	all	members	of	the	Court	

of	Appeal	 to	be	appointed	Privy	Counsellors.	 	Within	months	of	his	appointment,	

Justices	Turner	and	McCarthy	of	the	Court	of	Appeal	both	wrote	to	him,	‘the	most	

scathing	criticism	of	retention	of	appeals.’183		Turner	stated:	

…	 there	 can	 be	 no	 room	 …	 for	 continuing	 to	 submit	 appeals	 from	 New	

Zealand	 to	 a	 Court	 composed	 entirely	 of	 Judges	 of	 a	 different	

jurisdiction.184	

	

McCarthy	had	similar	sentiments:	

I	think	it	is	wrong	and	undignified	for	a	country	politically	independent,	as	

New	Zealand	is,	to	subject	the	judgments	of	its	Courts	to	appeal	to	a	body	

comprised	 of	 people	who	 are	 neither	 legally	 nor	 emotionally	 part	 of	 the	

country.	 	 It	 is	only	 in	the	field	of	 law	that	we	profess	this	 immaturity	and	

accept	this	subservience.185	

	

																																																																																																																																																																		
Commonwealth	Judges	were	appointed	between	1963	and	2004,	to	the	Privy	Council.	A	further	27	

senior	 New	 Zealand	 politicians	 were	 also	 appointed	 between	 1966	 and	 1999.	 In	 total,	 between	

1894	and	1999,	69	New	Zealanders	were	appointed	Privy	Counsellors	–	29	of	whom	were	Judges.		

Sir	Charles	Skerrett,	Chief	Justice	1926-29,	was	the	only	20th	century	Chief	Justice	of	New	Zealand	

who	was	not	appointed	to	the	Privy	Council.	21	of	23	20th	century	Prime	Ministers	(or	Premiers)	of	

New	Zealand	were	appointed	 to	 the	Privy	Council.	The	 two	who	were	not	appointed	served	only	

briefly	(less	than	one	year	each).		Appendix	Four	lists	all	New	Zealand	Privy	Counsellors.	Successive	

Prime	Ministers	Helen	Clark	 (1999-2008)	and	 John	Key	(since	2008)	decided	 to	make	no	 further	

suggestions	to	the	British	Prime	Minister	for	New	Zealand	appointments,	and	in	2010,	the	previous	

formal	arrangements	ceased.	(see	www.honours.govt.nz)	At	the	same	time,	The	Queen	agreed	to	a	

proposal	 from	Mr	Key	 that	New	 Zealand	Governors-General,	 Prime	Ministers,	 Chief	 Justices,	 and	

Speakers	of	the	House	of	Representatives,	be	designated	‘the	Right	Honourable’,	but	they	will	not	be	

members	of	the	British	Privy	Council.		
183	J.L.	Robson,	to	the	Minister	of	Justice,	Appeals	to	the	Judicial	Committee	of	the	Privy	Council,	5	

April	1967.	The	quotes	from	McCarthy	and	Turner	are	taken	from	the	Robson’s	memorandum.	
184	Ibid.	
185	Ibid.	
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The	new	Chief	Justice	saw	benefit	in	a	judge	sitting	on	the	Judicial	Committee	and	

returning	to	judicial	work	in	New	Zealand.	 	This	view	contrasted	with	that	of	his	

predecessor	who	 believed	 that	 the	New	 Zealand	 judge	 should	 only	 sit	when	 he	

was	nearing	the	end	of	his	judicial	career.		Sir	Alfred	North,	President	of	the	Court	

of	Appeal	 1963-71,	who	was	 appointed	 to	 the	Privy	Council	 in	1966	 along	with	

Wild,	 sat	 on	 the	 Judicial	 Committee	 the	 following	 year.186	 	 North	 believed	 New	

Zealand	was	not	ready	to	leave	the	Judicial	Committee,	but	did	consider	that	more	

Commonwealth	judges	join	the	English	judges	as	often	as	possible.		McCarthy	sat	

in	1968,	but	objected	to	the	British	Government	meeting	his	costs.	

	

The	 benefits	 to	 New	 Zealand	 of	 the	 broadened	 membership	 of	 the	 Judicial	

Committee	 were	 highlighted	 in	 1966	 in	 the	 leading	 case	 of	 Frazer	 v	 Walker	 &	

Others,187	 an	appeal	 from	the	New	Zealand	Court	of	Appeal.	 Sir	Garfield	Barwick,	

Chief	Justice	of	Australia	sat	as	a	member	of	the	Judicial	Committee,	and	although	

he	was	 not	 the	 principal	 author	 of	 the	 judgment,	 his	 role	was	 acknowledged.188		

When	 the	 New	 Zealand	 Government	 sought	 information	 of	 the	 progress	 of	 the	

forthcoming	 judgment,	 the	 New	 Zealand	 High	 Commission	 in	 London	 replied	 it	

was	advised	‘it	 is	with	Barwick’.189	 	The	appeal,190	which	was	dismissed,	 involved	

																																																								
186	Sir	Alfred	North,	The	Privy	Council	[1967]	NZLJ	487-488.	In	1967	he	sat	on	six	appeals,	including	

the	very	important	Australian	Consolidated	Press	v	Uren	[1969]	1	AC	590,	which	held	that	the	High	

Court	of	Australia	was	not	bound	by	decisions	of	the	House	of	Lords	Appellate	Committee.		
187	 [1967]	NZLR	1069.	The	 judgment,	 the	case	 for	 the	appellant	 (Mr	Frazer),	and	 the	case	 for	 the	

first	respondent	(Mr	Walker),	and	the	record	of	proceedings	in	the	lower	Courts	(with	certain,	less	

important,	 documents	 and	 exhibits	 omitted)	 are	 available	 on-line	 at	 www.bailii.org	 under	 Privy	

Council	decisions	for	1966.	
188	 See,	 e.g.,	 Mr	 R.J.	 Gilbert’s	 comments	 to	 the	 1972	 Dominion	 Law	 Conference,	 in	 a	 session	

discussion	a	paper	on	New	Zealand	appeals	to	the	Judicial	Committee.	Gilbert	followed	Sir	Garfield	

Barwick	as	a	commentator.	NZLJ	1972,	511-512,	512.	
189	Cable	from	New	Zealand	High	Commission	London	to	Secretary	of	External	Affairs,	Wellington.	

ABHS	W4627	950,	Box	3677.	
190	The	principal	author	was	Lord	Wilberforce,	who	delivered	the	judgment.	Spiller	(2002)	records	
that	the	judgment	unusually	went	through	three	drafts.	All	six	counsel	were	graduates	of	Auckland	

University	College,	(five	of	whom	were	to	be	subsequently	appointed	to	the	Supreme/High	Court).	
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the	 registration	 of	 land	 transfer,	 under	 the	 South	 Australian-developed	 Torrens	

title	system.		The	wife	of	the	appellant	had	fraudulently	used	Mr	Frazer’s	signature	

to	 obtain	 a	 mortgage	 of	 £3,000	 from	 the	 second	 respondents	 (Mr	 &	 Mrs	

Radomski),	 which	 had	 then	 been	 registered	 against	 the	 title	 of	 a	 small	 10-acre	

block	near	Auckland.	 	 In	a	 subsequent	mortgagee	sale,	Mr	Walker	purchased	 the	

property.	 	 While	 it	 was	 recognised	 by	 all	 the	 Courts	 (the	 case	 began	 in	 the	

Magistrates	Court,	but	was	transferred	to	the	Supreme	Court	for	its	first	 instance	

hearing,	and	then	on	appeal	 to	 the	Court	of	Appeal	and	eventually	 to	 the	 Judicial	

Committee)	adjudicating	on	the	case	that	Mrs	Frazer	had	no	authority	to	mortgage	

Mr	 Frazer’s	 interest	 in	 the	 land,	 the	 first	 and	 second	 respondents	 had	 acted	

lawfully	 and	 Mr	 Walker	 was	 entitled	 to	 the	 property.	 	 The	 case	 illustrated	

contrasting	 positions	 of	 the	 English	 common	 law	 and	 New	 Zealand	 statute	 law.		

Over	 time,	 and	especially	 in	 the	 following	decades,	New	Zealand	statute	 law	and	

judicial	 rulings	 thereon,	were	 to	 become	 the	 predominant	 source	 of	 law.	 	While	

much	 statute	 law	 codified	provisions	of	 the	 common	 law,	 key	provisions	of	 land	

law	in	New	Zealand	and	Australia	–	so	important	for	settler	societies	–	were	vastly	

different	to	the	situation	in	England.			

	 	

																																																																																																																																																																		
On	 the	 second	day	 of	 hearings,	 one	 of	 the	 Judges,	 Lord	Denning,	wore	 an	AUC	 tie,	 (given	 to	 him	

when	he	visited	New	Zealand	the	previous	year,),	to	mark	the	passing	of	professor	A.G.	Davis,	who	

had	just	died.		[See	D.S.	Beattie,	QC,	Professor	A.G.	Davis,	in	R.B.	Cooke	(ed.),	Portrait	of	a	Profession,	

197-199.]	 Two	 of	 the	 junior	 counsel	 (including	W.D.	 (David)	 Baragwanath)	 were	 post-graduate	

students	 in	 England,	 and	 this	 was	 not	 an	 uncommon	 way	 in	 which	 some	 New	 Zealand	 lawyers	

gained	their	first	experience	of	appearing	before	the	Judicial	Committee	–	as	junior	counsel.	For	an	

interesting	 profile	 of	 Lord	Wilberforce,	 see,	 Peter	 Spiller,	 A	 Commonwealth	 of	 Legal	 Ideas:	 The	

Influence	 of	 Richard	 Wilberforce	 on	 New	 Zealand	 Law,	 Oxford	 University	 Commonwealth	 Law	

Journal,	(2005)	29-62.	




